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Albert  J.  Stone  t.  Albert  8.  Tyler  et  al. 

1.  Mechanic's  Liens— Sfcope  of  Decree.— Where  property,  which  is 
subject  to  a  mechanic's  lien,  has  been  sold  under  a  prior  mortgage,  it  is 
proper  to  render  a  decree  against  the  defendant  for  the  amount  due,  to 
order  execution  thereon,  and  also  to  direct  the  property  involved  to  be 
sold  under  such  decree  in  case  it  is  redeemed  from  the  mortgage  sale. 

2.  Same—  W?ien  Receiver  will  he  Appointed.  —Where  property,  which 
has  been  held  to  be  subject  to  a  mechanic's  lien,  has  been  sold  under  a 
prior  mortgage,  and  the  defendant  has  no  property  out  of  which  an  exe- 
cution can  be  satisfied,  it  is  proper  to  appoint  a  receiver  for  the  property 
involved  for  the  benefit  of  the  holder  of  the  mechanic's  lien. 

Mecliaiiic^s  Lien. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  November  30,  1896. 

Frank  J.  Crawford  and  C.  D.  F.  Smith,  attorneys  for  ap- 
pellant. 

Edward  J.  "Wai^sh,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Since  this  case  was  here  upon  appeal  from  an  interlocu- 
tory decree — 63  III.  App.  418 — a  final  decree  has  been  en- 
tered in  favor  of  the  appellees  for  $3,401.66,  declaring  and 
directing  that  "  petitioners  herein  have  and  are  hereby  de- 
creed a  mechanic's  lien  upon  whatever  interest  appellant 
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now  has  in  and  to  said  real  estate  and  building  superior  to 
all  liens  and  claims,  except  said  Northwestern  Life  Insur- 
ance Company  acquired  under  such  sale  of  E.  B.  Sherman, 
master,  on  December  4,  1895,  execution  not  to  issue  for  the 
sale  of  the  present  interest  of  appellant  unless  he  should, 
within  the  time  allowed  by  law,  redeem  said  real  estate  and 
building  from  said  sale  so  made  December  4,  1895,  as  pro- 
vided by  law,  and,  in  that  case,  unless  appellant  shall  before 
that  time  pay,  or  cause  to  be  paid,  amount  decreed  to  be  due 
petitioners  from  him,  said  master,  or  some  other  master,  shall 
proceed  to  sell  the  said  real  estate  and  building  to  satisfy 
such  amount,  sale  to  be  in  accordance  with  statute  govern- 
ing sales  of  real  estate  on  execution  by  sheriffs;  that  the 
master  shall  make  report  to  the  court  of  such  sale,  and  shall, 
out  of  proceeds  of  any  such  sale,  pay  costs,  master's  fee,  and 
amount  due  petitioners  under  this  decree,  and  deposit  bal- 
ance, if  any,  in  court." 

The  decree  continues  the  receiver,  and  provides  further, 
that  unless  appellant  "  shall  pay,  or  cause  to  be  paid  within 
ten  days,  from  the  date  of  this  decree,  to  petitioners 
herein,  or  their  solicitor,  the  said  sum  of  $3,401.66,  to- 
gether with  interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  the  date  of  the  entry  of  this  decree,  and  costs 
of  this  proceeding,  including  $142.50  paid  the  master 
herein  for  his  fees,  that  execution  issue  against  the  said 
Albert  J.  Stone  in  favor  of  petitioners  herein,  for  the 
amount  of  this  decree,  with  interest  and  costs,  less  what- 
ever may  have  been  paid  before  that  time  by  the  receiver 
herein  to  petitioners,  under  this  decree,  as  hereinabove  pro- 
vided." 

The  premises  having  been  sold  under  the  mortgage,  it  is 
contended  by  the  appellant  that  there  could  be  no  decree 
thereafter  to  enforce  the  lien.  Possibly  the  appellant  may 
redeem;  then  the  decree  could  be  enforced.  If  he  does  not 
redeem,  may  not  this  decree  give  the  appellees  a  right  to 
redeem  after  the  appellant's  twelve  months  have  expired  ? 
Whitehead  v.  Hall,  148  III.  253. 

Such  decree  is  in  accordance  with  Sec.  2  of  the  "  Act  to 
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revise  the  law  in  relation  to  liens,"  of  March  25,  1874,  in 
force  when  the  lien  in  this  case  accrued,  as  well  as  section 
1  of  the  present  law,  act  of  June  26,  1895,  though  the  sale 
already  had  under  the  foreclosure  prevents  a  compliance 
with  Sec.  21  of  the  former  act,  and  Sec.  19  of  the  present 
act.    Kell  V.  Worden,  110  111.  310. 

We  hold  that  the  sale  under  the  mortgage  did  not  pre- 
vent a  decree  for  the  appellees. 

Sec.  25  of  the  former  act,  as  well  as  Sec.  20  of  the  pres- 
ent act,  by  providing  that  execution  may  issue  for  any 
deficiency,  imply  that  the  decree  will  be  personal  as  well 
as  of  foreclosure,  upon  which  decree  the  net  proceeds  of 
the  sale  will  be  credited.  When  a  sale  in  accordance  with 
the  letter  of  those  sections  is  prevented  by  the  sale  of  the 
premises  under  a  prior  lien,  it  is  within  the  equity  of  those 
sections  that  an  execution  shall  issue  for  the  whole  decree. 
Suppose  that  in  the  suit  to  foreclose  the  prior  mortgage, 
the  appellees  had  been  made  defendants,  and  they  had  filed 
their  cross-bill  or  petition,  and  the  decree  had  been  for  the 
mortgagees  in  the  prior  mortgage,  fixing  the  amount,  next 
for  the  appellees  here,  fixing  the  amount,  and  directing  a 
sale,  and  the  application  of  the  proceeds,  first  in  the  mort- 
gage, and  next  to  the  decree  in  favor  of  the  appellees.  In 
such  case,  would  not  the  whole  decree  in  favor  of  the 
appellees  have  been  a  deficiency,  if  the  proceeds  only  satis- 
fied the  mortgage  ? 

If  that  be  so,  what  difference  does  it  make  in  a  court  of 
chancery  whether  the  same  result  is  reached  in  one  suit  or 
two? 

The  objection  to  that  feature  of  the  decree  is  not  valid. 

The  real  contest  between  these  parties  is  upon  the  receiv- 
ership. 

The  former  law  did  not  make  any  provision  for  a  re- 
ceiver; the  present  law  does.  (Sec.  12.)  Whether,  as  the 
proceedings  under  the  former  law  were  chancery  proceed- 
ings (Paddock  v.  Stout,  121  111.  257),  the  court  might 
appoint  a  receiver,  need  not  be  discussed.  The  provision 
for  a  receiver  in  the  present  law,  relates  wholly  to  the 
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remedy.  Eemedies,  even  in  suits  pending  when  a  new  law 
relating  to  them  takes  effect,  are  governed  by  such  law. 
Templeton  v.  Home,  82  111.  491. 

The  circumstances  here  justified  the  appointment  of  a 
receiver.  The  security  upon  the  premises  was  practically 
gone.  Nothing  could  be  collected  upon  execution  against 
the  appellant.  The  rents  issued  out  of  property  from 
which,  as  against  the  appellant,  the  appellees  had  the  supe- 
rior right  to  have  satisfaction.  What  equity  is  there  in 
permitting  him  to  enjoy  the  rents  while  they  get  nothing  ? 
Clark  V.  Logan,  etc.,  58  111.  App.  311;  Haas  v.  Chicago 
Bldg.  Society,  89  111.  498. 

The  whole  decree  is  affirmed. 


Louis  A.  Coquard  y.  The  National  Linseed  Oil  Company. 

1.  Appellate  Court  Practice — Abstract  Must  Show  Error  Com- 
plained of. — ^The  facts  which  are  relied  upon  to  omintaia  a  suit  must  be 
pleaded,  and  upon  appeal  must  be  set  out  in  the  abstract,  and  the  Appel- 
late Court  will  not  undertake  to  supply,  from  an  exceedingly  voluminous 
record,  matters  which  counsel  seem  to  have  been  unable  to  find  in  it, 
or  are  unwilling  to  present  as  required  by  the  rules  of  the  court. 

Bill,  to  wind  up  a  corporation.  Appeal  fi*om  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  November  80, 1896. 

Franklin  A.  McConaught,  attorney  for  appellant. 

William  W.  Gurley  and  Horace  G.  Stonb,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

Appellant's  amended  bill  was  demurred  to,  and  was  dis- 
missed for  want  of  equity,  and  this  appeal  has  ensued. 

The  appellant  alleged  that  he  was  the  owner  of  300 
shares  in  the  appellee  corporation,  purchased  by  him  at  dif- 
ferent times,  viz.:  150  shares  on  June  15,  1889,  50  shares 
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on  December  6,  1889,  and  100  shares  on  December  14, 1893, 
of  which  shares  150  stand  in  his  own  name,  and  150  shares 
in  the  name  of  his  clerk,  upon  the  books  of  the  corporation. 

It  is  alleged  that  the  capital  stock  of  the  appellee  corpora- 
tion is  $18,000,000,  consisting  of  180,000  shares.  Appel- 
lant's interest  in  the  corporation  is,  therefore,  equal  to  one- 
sixth  of  one  per  cent. 

The  prayer  of  appellant  is,  in  substance,  for  a  discovery 
of  the  affairs  and  condition  of  the  corporation,  for  the  ap- 
pointment of  a  receiver  of  its  property,  and  for  a  winding 
up  of  its  business  and  a  distribution  of  its  assets. 

Concerning  such  property  the  bill,  as  we  understand, 
alleges  it  to  consist  of  the  assets  of  the  National  Linseed 
Oil  Trust,  and  of  numerous  other  corporations  absorbed  or 
purchased  by  the  appellee,  and  paid  for  in  the  stock  of  the 
appellee  of  a  face  value  greatly  above  its  real  value,  and  all 
combined  into  one  corporation  under  the  name  of  the  appel- 
lee, with  a  capital  far  in  excess  of  the  values  of  the  prop- 
erties so  acquired  and  held  by  it. 

It  is  impossible  to  ascertain  from  appellant's  brief  just 
what  is  complained  of. 

We  make  some  extracts  from  the  brief  which  come  the 
nearest  to  affording  us  any  aid  in  ascertaining  what  it  is 
that  appellant  relies  upon,  as  ground  for  the  interference  of 
a  court  of  equity  at  the  suit  of  a  shareholder. 

"  This  case  comes  before  the  court  with  all  the  allegations 
of  the  bill  admitted.  It  is  therefore  admitted  that  the  defend- 
ant corporation  is  simply  the  successor  of  the  National  Lin- 
seed Oil  Trust;  that  the  National  Linseed  Oil  Trust  was  a 
trust,  pure  and  simple,  organized  on  precisely  the  same  lines 
as  the  other  great  trusts  of  the  country.     *    *    *    It  is 

• 

most  earnestly  insisted  here  by  counsel,  that  the  trust 
character  of  the  defendant  corporation  being  admitted  by 
the  pleadings,  and  by  the  express  declaration  of  its  legal 
head,  what  is  a  trust  and  a  monopoly  with  the  rules  and 
definitions  at  common  law,  and  those  set  out  in  our  recent 
statutes  above  referred  to,  this  without  anything  else,  com- 
pels the  interference  of  the  chancery  court,  under  its  general 
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equity  power  and  under  the  25th  section  of  the  general  in- 
corporation act.  It  seems  to  be  perfectly  clear,  as  clear  and 
as  positive  as  the  English  language  can  make  it,  that  there 
are  two  provisions  of  this  section  of  the  statute  which 
justify,  and  compel  the  interference  of  the  court.     *    *    * 

Again  the  corporation  has  in  contemplation  of  law  '  ceased 
doing  business,'  unless  we  will  presume  that  notwithstand- 
ing the  decisions  of  our  courts,  and  the  enactment  of  our 
statutes,  the  unlawful  business  will  be  continued  in  defiance 
of  both;  nor  can  we  close  our  eyes  to  the  effect — the  inevi- 
table effect — of  allowing  this  business  to  continue,  one  of  the 
disastrous  consequences  of  w^hich  be  considered.  The  cor- 
poration in  its  statement  shows  a  large  and  growing  item 
of  bills  receivable,  etc.  It  amounts  now  to  nearly  two  and 
one-half  million  dollars.  Under  our  statutes  and  the  con- 
struction given  them  by  this  court,  this  is  entirely  uncol- 
lectible— means  disaster  to  all  concerned,  and  the  longer  the 
corporation  continues  and  the  larger  this  item  grows,  the 
greater  the  disaster.  *  *  *  But  this  is  by  no  means  all. 
On  examining  transcript  of  the  record  in  this  case  the  court 
will  see  that  nearly  all  of  the  provisions  of  the  statute  under 
which  this  corporation  is  manifested  have  been  disregarded 
or  violated,  as  well  as  provisions  of  law  outside  of  the  stat- 
utes of  the  State.     *    *    * 

The  last  quotation  of  the  stock  is  fifteen  cents  on  the 
dollar,  and  this  can  not  and  will  not  be  denied. 

The  court  below  should  have  overruled  the  demurrer  to 
the  bill  and  decreed  the  relief  asked.  It  should  have  com- 
pelled a  discovery  by  the  officers  of  the  company,  enjoined 
the  illegal  practices  of  the  company,  and  placed  it  in  the 
hands  of  a  receiver.  If,  as  we  have  endeavored  to  show, 
it  is  doing  no  legitimate  business,  then  in  contempla- 
tion of  law  it  has  ceased  to  do  business,  as  no  court  will 
recognize  that  as  a  business,  which,  both  at  common  law  is 
made  lawful,  and  by  express  provision  of  statute,  and  prac- 
tically made  impossible.  Nemo  potest  nisi  quod  de  jure  potest. 
The  language  of  the  statute  does  not  contemplate  a  necessity 
to  wait  until  the  State  has  forfeited  the  franchise.  It  de- 
clares that  when  it,  or  its  agents  '  do,  or  refrain  from  doing 
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any  act  which  shall  subject  it  to  a  forfeiture  of  its  charter 
or  corporate  powers,  *  *  *  courts  of  equity  shall  have 
full  power  *  *  *  to  appoint  a  receiver,'  etc.  It  is  of 
the  greatest  importance  to  the  hona  fide  stockholders  that 
the  wrecking  shall  stop;  that  the  growth  of  the  uncollectible 
bills  receivable  shall  stop;  that  the  corporation  be  put  in 
liquidation,  so  that  these  stockholders  may  know  the  extent 
of,  and  properly  meet,  the  disaster  which  has  overtaken 
their  investments." 

An  examination  of  the  bill  as  set  out  in  the  abstract,  re- 
veals nothing  much  more  satisfactory  in  determining  what 
it  is  that  is  complained  of,  upon  which  to  apply  any  prin- 
ciple of  law.  Much  is  said  about  trusts  and  their  invalidity, 
but  whether  a  trust  exists,  or,  if  one  exists,  what  conse- 
quences follow,  must  be  made  to  appear  from  facts  pleaded, 
and  such  facts  as  are  relied  upon  should  be  set  out  in  the 
abstract. 

With  so  little  aid,  we  will  not  undertake  to  supply  from 
an  exceedingly  voluminous  bill,  matters  which  counsel  seems 
to  have  been  unable  to  find  in  it,  or  unwilling  to  present  to 
us  as  required  by  the  rules  of  the  court. 

The  appellant  seems  to  expect  that  this  court  will  find 
reasons  for  conclusions  which  he  states,  but  for  which  he 
could  not  himself  discover  the  grounds. 

The  appellant  alleges  himself  to  be  a  dealer  in  stocks  and 
bonds,  and  to  have  been  such  for  more  than  twenty  years, 
and  so  near  as  we  can  make  out  from  the  abstract,  the  prin- 
ciple purchases  of  oil  mill  properties  of  which  he  complains, 
were  made  by  the  appellee  in  February,  March  and  April, 
1890,  which  was  six  years  before  his  amended  bill  was  filed, 
and  about  a  year  after  he  became  a  stockholder. 

What  we  said  in  Levin  v.  Chicago  Gas  Light  and  Coke 
Co.,  64  111.  App.  393,  about  participation  in  alleged  illegal 
conduct,  and  laches  by  shareholders  under  somewhat  similar 
circumstances,  has  application  here. 

We  do  not  see  that  appellant  has  made  out  for  himself  a 
case  for  equitable  interposition,  and  therefore  affirm  the 
decree  of  the  Circuit  Court,  dismissing  his  bill  for  want  of 
equity. 
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86  3K.1  pany  of  Scotland, 

1.  Appeai£ — From  Interlocutory  Orders, — Tiie  prayer  for  and  allow- 
ance of  an  appeal  from  an  interlocutory  order  granting  an  injunction 
and  appointing  a  receiver  are  unnecessary  and  wholly  nugatoiy.  The 
court  has  nothing  to  do  with  appeals  from  interlocutory  orders. 

2.  Same — From  Interlocutory  Orders — What  they  Include, — Where 
an  order  was  issued  enjoining  defendants  from  collecting  notes  in  their 
hands  belonging  to  the  plaintiff  upon  which  they  claimed  a  lien,  and  an 
appeal  bond  filed  by  defendants  recited  an  appeal  from  an  order  appoint- 
ing a  receiver  for  the  property  but  said  nothing  in  regard  to  the  injunc- 
tion, it  10(18  field  that  the  defendants  had  acquiesced  in  the  injunction, 
which  prevented  them  from  caring  for  their  own  interests  or  those  of 
the  plaintiff  in  the  property,  and  that  under  these  circumstances  the  ap- 
pointment of  a  receiver  was  proper. 

Bill,  for  an  accounting,  an  injunction  and  a  receiver.  Appeal  from 
the  Circuit  Ck)urt  of  Cook  County;  the  Hon.  Ouver  H.  Horton,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  November  19,  1896.  ' 

Aldrioh,  Eeed,  Foster  <fe  Allen,  attorneys  for  appellants 
L.  B.  and  H.  T.  Sidway;  Hamilton  B.  Bogue,  Jr.,  attorney 
for  appellant  George  M.  Bogue. 

QuiGG  &  Bentley,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

July  30,  1896,  the  court  entered  in  this  cause  an  interloc- 
utory order,  a  part  of  which  is  as  follows : 

*'  It  is  further  ordered  that  the  motion  of  defendants  for 
a  dissolution  of  the  restraining  order  heretofore  granted  in 
this  cause,  be,  and  the  same  is  hereby  overruled,  and  said 
restraining  order  is  continued  as  an  injunction  until  the  fur- 
ther order  of  this  court." 

That  restraining  order  appears  to  have  been  an  order 
Indorsed  upon  the  bill  of  the  appellee  as  follows  : 

"  To  the  Clerk  of  the  Circuit  Court  of  Cook  County,  Illi- 
nois: 
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Let  the  writ  of  ^injunction  issue  pursuant  to  the  prayer 
of  the  foregoing  bill  of  complaint  upon  the  filing  by  com- 
plainant of  an  injunction  bond  in  the  penal  sum  of  $1,000, 
with  surety  thereon  to  be  approved  by  the  clerk  of  this 

court. 

O.  H.  HoETON,  Judge." 

That  order  was  followed  by  a  formal  writ  of  injunction, 
inter  alia^  restraining  the  appellants  from  "  selling,  incum- 
bering or  otherwise  disposing  of  any  books,  papers,  moneys 
or  other  property  of  any  nature  or  kind  to  which,  or  to  the 
benefit  of  which  the  'appellee'  is  equitably  entitled." 

Another  part  of  the  order  of  July  30,  1896,  was  as  fol- 
lows: 

"  Now,  therefore,  it  is  ordered  and  decreed  that  Arthur 
Young,  of  the  city  of  Chicago,  county  of  Cook  and  State  of 
Illinois,  be  and  is  .hereby  appointed  receiver  of  all  the 
papers,  Books,  moneys  and  other  property  aforesaid,  which 
were,  at  the  date  of  the  filing  of  the  bill  of  complaint  here- 
in, within  the  possession  or  control  of  the  defendants  herein, 
and  that  said  receiver  collect  in  and  hold  all  moneys  due,  or 
hereafter  becoming  due,  on  account  of  any  such  property, 
and  manage  and  control  such  property  and  deal  with  the 
same  according  to  the  further  order  of  this  court,  and  gen- 
erally have  and  exercise  in  the  premises  the  usual  powers 
and  functions  of  a  receiver  in  chancery. 

And  it  is  further  ordered  and  decreed  that  the  defend- 
ants herein,  Leverett  B.  Sidway  and  H.  T.  Sidway,  upon  the 
entry  of  this  order,  and  the  service  of  a  copy  thereof  upon 
them,  immediately  surrender  and  deliver  over  the  posses- 
sion, control  and  custody  of  all  the  aforesaid  papers,  books, 
money  and  other  property  to  which,  or  to  the  benefit  of 
which,  the  complainant  herein  may  be  beneficially  en- 
titled." 

The  record  of  July  30,  1896,  containing  those  orders, 
closes  as  follows : 

"  And  thereupon  the  defendants  pray  an  appeal  from  the 
foregoing  order  appointing  a  receiver  and  also  from  the 
order  continuing  said  restraining  order  as  aforesaid,  which 
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appeal  is  allowed  upon  condition  that  defendants  file  their 
appeal  bond,  to  be  approved  by  the  clerk  of  this  court,  in 
the  penal  sum  Of  two  hundred  and  jBfty  (250)  dollars,  con- 
ditioned according  to  laAv  within  twenty  (20)  days  from  and 
after  the  date  of  the  entry  of  this  order." 

This  prayer  and  allowance  of  an  appeal  are  wholly  nuga- 
tory. The  court  has  nothing  to  do  with  appeals  from  inter- 
locutory orders.  This  is  fully  treated  in  Alles  Plumbing 
Co.  V.  Alles,  No.  6443,  filed  November  5,  1896. 

August  3,  1896,  Leverett  B.  Sidway,  one  of  the  three 
defendants  in  the  bill,  did  file  with  the  clerk  of  the  Circuit 
Court  a  bond  which  the  clerk  approved,  reciting  an  appeal 
by  said  Leverett  B.  from  a  judgment  against  him,  "  wherein 
a  receiver  was  appointed  of  certain  effects  in  his  possession 
belonging  to  said  company,"  so  that,  as  to  him,  there  is  an 
appeal  from  the  order  appointing  a  receiver.  There  is  no 
appeal  that  touches  the  injunction,  and  it  is  now  too  late  to 
effect  one.  It  can  not  be  taken  before  the  clerk  for  the 
thirty  days  in  which  it  might  have  been  taken  have  ex- 
pired; it  can  not  be  done  here  by  amendment,  for  there  is 
nothing  here  relating  to  any  such  appeal,  to  be  amended. 
Tedrick  v.  Wells,  152  111.  214. 

The  bill  herein  was  filed  by  the  appellee,  whose  business 
for  many  years  has  been  lending  money  upon  mortgage 
securities  in  the  United  States.  The  appellants  have  been 
the  agents  of  the  company,  and  as  such,  have  in  their  hands 
securities  taken  for  such  loans,  and  other  assets  belonging 
to  said  company.  A  dispute  has  arisen  between  the  parties 
as  to  which  is  indebted  to  the  other,  and  the  only  claim  the 
defendants  below  made  to  the  possession  of  the  assets  in 
controversy  was,  that  they  had  a  lien  upon  those  assets  for 
the  balance  due  to  the  defendants.  If  thev  have  such  Hen, 
it  is  preserved  by  a  part  of  the  order  not  quoted. 

Money  becoming  due  on  the  securities  can  not  be  collected 
without  surrender  of  the  securities. 

It  is  necessary  that  somebody  should  have  the  power  to 
so  collect  and  surrender. 

The  defendants  below  have  submitted  to  an  injunction 
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which  prevents  them  from  so  collecting  and  surrendering. 
Such  submission  waives  all  objection  to  the  injunction,  so 
that  it  is  not  now  a  pertinent  question  whether  any  valid 
objection  to  it  ever  existed.  It  stands  as  a  rightful  exercise 
of  the  jurisdiction  of  the  Circuit  Court. 

Then  it  follows,  of  course,  that  as  the  defendants  below 
can  not  take  care  of  the  interests  of  the  complainants,  the 
court  should  put  in  a  receiver  who  can. 

Errors  are  assigned  on  the  record  here  by  all  three  of  the 
defendants  below  upon  the  orders  as  to  both  injunction  and 
receiver.  Nothing  as  to  the  injunction  is  before  us,  and 
whether  an  assignment  of  error  as  to  the  receiver,  joined 
in  by  two  who  did  not  appeal,  is  available  for  the  one  who 
did,  is  a  question  which  we  need  not  consider;  but  it  would 
seem  that  as  an  assignment  of  error  in  this  court  stands  in 
the  place  of  a  declaration  below  (Lang  v.  Max,  50  HI.  App. 
465),  such  a  misjoinder  would  be  fatal.  2  Ency.  Pi.  &  Pr. 
933. 

We  aflSrm  the  order  appointing  a  receiver,  because  in  the 
condition  to  which  the  case  has  got  below,  a  receiver  is 
necessary. 

The  appellee  will  recover  costs  here. 


William  J.  Lehigh  y.  World's  Colnmbian  Exposition. 

1.  Fellow-Servants— -<4  Question  of  Fact— It  is  for  the  jury  to 
determine,  under  correct  instructions  defining  what  in  law  constitutes 
the  relationship  of  fellow-servants,  the  question  of  fact,  whether  in  a 
particular  case  the  relationship  exists  or  not. 

2.  FRAcnci^— When  the  Court  Should  Take  a  Case  from  the  Jury, 
— Unless  the  evidence  given  at  the  trial  with  all  inferences  which  the 
jury  could  justifiably  draw  from  it,  is  so  insufficient  to  support  a  ver- 
dict for  the  plaintiff  that  such  verdict,  if  returned,  must  be  set  aside, 
the  case  should  be  submitted  to  the  jury;  and  it  is  only  where  there  is  no 
evidence  before  the  jury  on  a  material  issue  in  favor  of  the  party  hold- 
ing the  affirmative  of  that  issue,  on  which  the  jury  could,  under  the 
law,  reasonably  find  in  favor  of  such  party,  that  the  court  may  properly 
exclude  the  evidence  or  instruct  the  jury  to  find  against  him. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  November  19,  1896. 

J.  Wareen  Pease,  attorney  for  appellant. 

John  A.  Post  and  John  B.  Brady,  attorneys  for  appellee. 

Mr.  Presidino  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellant  sued  the  appellee,  in  case,  to  recover  for  per- 
sonal injuries  suffered  by  him  tlirough  the  negligence  of  ap- 
pellee, by  its  servants.  Upon  the  conclusion  of  the  evidence 
in  behalf  of  the  appellant,  the  court  sustained  a  motion  by 
appellee  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
which  being  done  and  a  verdict  accordingly  returned,  judg- 
ment was  given  against  the  appellant. 

The  sole  question  is,  was  there  enough  evidence  in  the 
case  to  require  the  question  whether  the  appellant  and  the 
other  servant  of  appellee,  through  whose  act  the  accident 
occurred,  were  fellow-servants,  to  be  submitted  to  the  jury  ? 

On  January  7,  1893,  and  for  five  months  previous,  the 
appellant  was  in  the  service  of  appellee  as  a  painter  and 
calciminer,  and  at  the  time  of,  and  for  several  weeks  before 
the  accident,  worked  in  the  Manufactures  Building,  doing 
what  is  called  scaflfold  work,  that  is,  painting  or  calcimin- 
ing  from  a  scaflfold.  There  were  thirty-five  scaffolds  sus- 
pended in  the  building.  The  scaffolds  were  from  twenty 
to  twenty-six  feet  long,  and  the  gang  that  worked  on  eai*Ji 
scaffold  consisted  usually  of  three  men  who  always  worked 
together,  not  necessarily,  as  we  understand,  upon  the  same 
scaffold,  but  always  together  upon  some  one  scaffold. 

The  whole  force  was  under  one  foreman,  and  all  worked 
to  a  common  end,  viz.,  the  general  enterprise  of  painting 
and  calcimining  the  interior  of  the  building.  Each  man 
had  his  separate  pail,  brush,  etc.  All  did  the  same  kind  of 
work  and  were  paid  the  same  wages.  All  the  scaffolds 
were  hung  by  sailors,  and  were  hung  exactly  in  the  same 
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way,  and  after  being  hung  the  painters  took  charge  of  them, 
that  is,  each  gang  of  painters  took  charge  of  one  scaffold, 
until  it  became  necessary  to  rehang  the  scaffold  in  another 
place,  and  shifted  or  lowered  it  as  their  work  progressed. 

The  scaffolds  were  so  hung  that  the  "  stretch  "  painted  by 
one  gang  would  meet  or  be  coterminous  with  that  painted 
by  the  gang  on  the  next  nearest  scaffold.  The  "  stretch  " 
that  could  be  reached  and  painted  by  one  gang  was  prac- 
tically equal  to  that  which  every  other  gang  could  cover, 
and  if  each  gang  worked  with  the  same  rapidity  as  every 
other  one,  all  the  scaffolds  would  be  lowered  or  shifted  at 
the  same  time.  That  result  was  not,  however,  the  case,  and 
sometimes  one  scaffold  would  be  lowered  in  advance  of 
others. 

Each  scaffold  was  suspended  by  ropes  and  tackle  from  an 
overstretching  beam  or  girder  that  supported  the  roof,  and 
was  lowered  or  shifted  by  loosening  a  heavy  rope,  called  a 
penani,  which  passed  over,  or  through,  the  supporting  beam 
and  was  tied  to  a  brace. 

On  the  day  of  the  accident,  the  gang  on  the  scaffold  next 
to  that  upon  which  the  appellant  was  working,  finished 
their  "  stretch,"  and  one  of  the  men  went  upon  the  beam  to 
lower  their  scaffold,  and  by  mistake  unfastened  the  penant  to 
the  scaffold  upon  which  appellant  was  at  work,  which 
caused  that  scaffold  to  suddenly  drop  or  tilt  at  one  end  and 
precipitate  appellant  to  the  floor  below,  occasioning  to  him 
the  injuries  on  account  of  which  he  sued. 

The  penant  so  inadvertently  unfastened,  was  tied  about 
five  feet  from  the  one  intended  to  be  loosened.  The  appel- 
lant never  spoke  to,  and  had  no  personal  acquaintance  with 
the  members  of  the  gang  of  which  he  who  unfastened  the 
rope  was  one,  although  he  knew  their  names;  nor  did  that 
gang  and  the  one  of  which  appellant  was  one  always  work 
on  scaffolds  next  to  each  other,  and  there  was  evidence  that 
tended  to  show  that  the  two  gangs  had  never  before  that 
day  worked  on  scaffolds  next  to  one  another. 

What  constitutes  co-employes  fellow-servants,  so  as  to 
exempt  the  common  master  from  liability  for    injuries 
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resulting  to  one  from  the  negligent  act  of  the  other,  both 
being  engaged  in  parts  of  the  same  general  enterprise,  need 
not  be  said  by  us  here,  except  by  a  reference  to  the  cases  of 
0.  &  N.  W.  R.  R.  Co.  V.  Moranda,  93  III.  302,  and  Rolling 
Mill  Co.  V.  Johnson,  114  111.  57. 

The  definitions  there  laid  down  as  to  who  are  such 
co-employes  must  be  regarded  as  the  best  expression  of  what 
in  law  constitutes  such  relationship.  But  as  to  when  in 
fact  such  relationship  exists,  is  often  a  question  of  exceed- 
ing difficulty,  and  this  case  is  no  exception.  Perhaps  it  is 
as  much  because  of  that  difficult}'',  as  of  anything  else,  that 
it  has  been  wisely  left  to  the  jury,  under  correct  instructions 
defining  what  in  law  constitutes  the  relationship  of  fellow- 
servants,  to  determine  the  question  of  fact  whether  in  the 
particular  case  the  relationship  exists  or  not. 

The  judgment  having  to  be  reversed  because  such  ques- 
tion was  taken  from  the  jury,  it  would  be  improper  for  us 
to  point  out  wherein  the  evidence  tended  to  show  a  lack  of 
such  consociation  and  opportunity  for  the  exercise  of  mutual 
influence  for  the  promotion  of  caution  in  each  other. 

The  most  we  should  say  in  that  regard,  so  as  to  leave  the 
question  unprejudiced  to  either  party  before  another  jury, 
is  to  express  the  opinion  that  it  is  plain  that  reasonable  and 
fair-minded  persons  might  well  differ  in  their  conclusions 
drawn  from  the  evidence,  as  to  whether,  under  the  law  de- 
fining what  the  relationship  must  be  between  co-employes 
in  order  to  make  them  fellow-servants,  such  relationship 
between  appellant  and  the  servant  who  untied  the  rope, 
did  in  fact  exist. 

Unless  "  the  evidence  given  at  the  trial,  with  all  inferences 
that  the  jury  could  justifiably  draw  from  it,  is  so  insufficient 
to  support  a  verdict  for  the  plaintiff,  that  such  verdict,  if 
returned,  must  be  set  aside,"  the  case  should  be  submitted 
to  the  jury.  Simmons  v.  Chicago  and  Tomah  R.  R.  Co., 
110  111.  340. 

It  is  only  where  there  is  no  evidence  before  the  jury  on 
a  material  issue  in  favor  of  the  party  holding  the  affirma- 
tive of  that  issue,  on  which  the  jury  could,  under  the  law. 
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reasonably  find  in  favor  of  such  party,  that  the  court  may 
properly  exclude  the  evidence  or  instruct  the  jury  to  find 
against  him.     Frazer  v.  Howe,  106  111.  573. 

Because  of  the  error  in  peremptorily  instructing  the  jury 
to  find  for  the  appellee,  the  judgment  of  the  Superior  Court 
will  be  reversed  and  the  cause  remanded. 


Mary  A.  Furman,  Impleaded^  etc.^  v.  Frances  Bapelje 

et  al. 

1.  CoKsmERATiON — When  Material. — ^When  the  question  in  contro 
yersy  is  whether  a  lease  to  defendant  is  for  his  sole  use,  as  he  maintains, 
or  was  made  to  him  in  trust  for  the  benefit  of  himself  and  others,  it  is 
not  error  to  deny  him  the  right  to  testify  in  regard  to  the  consideration 
for  the  lease,  as  that  is  not  material 

•  2.  Sales — Who  Responsible  for  Proceeds  of. — ^Where  two  persons 
hold  separate  properties  in  trust  for  the  same  purpose  and  join  in  one  in- 
strument, disposing  of  them  for  a  bulk  consideration,  it  is  proper  to 
enter  a  decree  against  them  jointly  for  the  entire  proceeds  of  such  sale. 

3.  Purchasers— TF/icn  Protected  Against  Equities. — Receiving  a 
conveyance  in  payment  of  a  pre-existing  debt,  is  not  sufficient  to  trans- 
fer a  title  against  a  superior  equity,  where  there  is  a  coUision  of  bona 
fide  claims. 

4.  Payment— Tf 'Tien  i?n/orced.— Payment  of  the  stipulated  price  for 
property  sold  will  be  enforced,  although  the  title  to  the  property  was  not 
transferred  in  the  precise  way  stipulated  in  the  contract. 

Bill,  to  enforce  a  trust,  for  an  accounting  and  injunction.  Error 
to  the  Circuit  Court  of  Cook  County;  the  Hon.  Oliver  H.  Horton, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1806.  Af- 
firmed.   Opinion  filed  November  80, 1896. 

Chas.  Wheaton,  attorney  for  Mary  A.  Furman,  plaintiff 
in  error. 

Hanohett  &  Plain,,  attorneys  for    John  C.  Furman, 
plaintiff  in  error. 

William  George  and  Russell  P.  Goodwin,  attorneys  for 
Cornelia  Furman,  plaintiff  in  error. 
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HoYNB,  FoLLANSBEE  &  O'CoNNOB,  attomeys  for  Frances 
Kapelje,  Eliza  Cook,  Mary  Stebbins  and  Elizabeth  O'Hara, 
defendants  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  was  a  bill  in  equity  to  enforce  an  express  trust  by 
an  accounting,  and,  incidentally,  for  an  injunction. 

One  Cornelius  Furman,  being  then  an  aged  man,  on 
August  10, 1887,  executed  and  delivered  to  John  C.  Furman, 
one  of  his  sons,  a  lease  for  a  term  of  ninety-nine  years,  of 
a  portion  of  certain  premises  belonging  to  him,  and  occu- 
pied by  him  as  a  homestead,  in  the  city  of  Aurora,  in  Kane 
county,  of  the  value  of  about  $2,500,  at  an  annual  rental  of 
ten  dollars  and  the  payment  of  taxes  and  assessments. 

About  fifteen  months  later,  and  about  three  weeks  before 
his  death,  the  said  Cornelius  executed  and  delivered  to 
another  of  his  sons,  William  C.  Furman,  as  trustee,  a  judg- 
ment note,  dated  November  12,  1888,  for  $3,500,  on  which 
a  judgment  was  confessed  on  November  14,  1888,  and 
execution  thereon  was  issued  and  levied  upon  the  entire 
lot,  of  which  the  lease  covered  a  part,  and  which  comprised 
all  the  real  estate  owned  bv  the  said  Cornelius. 

The  said  Cornelius  then  died  on  December  5,  1888,  leav- 
ing surviving  him  his  said  two  sons,  John  C.  and  William 
C,  and  four  daughters,  Frances  Rapelje,  Eliza  Cook,  Mary 
Stebbins,  and  Elizabeth  O'Hara,  all  children  by  his  first 
wife,  and  Arther  Rhodes,  the  son  of  a  deceased  daughter, 
also  by  his  first  wife,  and  Cornelia  Furman,  his  second  wife, 
besides  some  children  by  said  second  wife. 

The  said  four  daughters  and  grandson  are  the  defendants 
in  error,  and  the  said  widow,  with  the  one  son,  John  C,  and 
his  wife,  Mary  A.,  are  the  plaintiffs  in  error. 

Shortly  after  the  death  of  Cornelius,  his  said  widow 
opened  negotiations  with  the  said  children  by  his  first  wife 
to  secure  to  herself  the  property  which  was  the  subject  of 
said  lease,  and  on  which  said  judgment  was  a  lien.  It 
seems  that  said  premises  constituted  all  the  estate  left  by 
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Cornelias,  and  were  worth  about  $5,000,  and  that  he  left 
no  debts.  Those  negotiations  culminated  on  February  8, 
1889,  in  a  written  agreement  entered  into  on  that  day 
between  the  said  sons,  John  0.  and  William  C,  of  the  one 
part,  and  the  said  widow,  Cornelia,  of  the  other  part, 
wherein  it  was  recited  that  William  had  sold  and  assigned 
to  Cornelia  the  said  judgment,  and  that  Mary  A.  Furman, 
wife  of  John  C,  had  assigned  to  Cornelia  the  said  lease 
(the  same  having  been  previously  assigned  to  said  Mary  A. 
by  her  said  husband),  and  that  the  said  William  C.  and 
John  C.  had  agreed  to  procure  for  and  deliver  to  the  said 
Cornelia  quit-claim  deeda  and  releases  of  all  claims  against 
the  estate  of  the  said  Cornelius,  deceased,  by  each  and  every 
of  his  said  children  and  heirs  at  law  (by  his  first  wife), 
naming  them,  for  the  consideration  of  three  thousand  dol- 
lars, agreed  to  be  paid  by  the  said  Cornelia  as  follows : 
$2,000  in  cash,  $500  in  her  promissory  note  to  William  C, 
as  trustee,  payable  one  day  after  date,  and  the  remaining 
$500  to  be  paid  to  the  said  William  C.  upon  the  delivery  to 
her  of  said  quit-claim  deeds  and  releases  within  five  months 
from  that  date. 

The  $2,000  was  paid,  and  the  $500  note  was  given  by 
Cornelia  as  agreed,  but  there  being  a  failure  to  deliver  to 
her  the  quit-claim  deeds  and  releases,  as  agreed  by  William 
and  John,  she  subsequently  procured  all  of  said  real  estate 
to  be  sold  under  the  execution  issued  upon  said  judgment, 
and  bid  it  in  at  the  sale,  and  afterward  procured  a  sheriflf's 
deed  for  the  same. 

The  failure  to  deliver  the  quit-claim  deeds  and  releases  to 
Cornelia  seems  to  have  operated  as  a  pretext,  if  not  more, 
for  Cornelia  to  fail  to  pay  either  the  note  she  gave  or  the 
$500  agreed  by  her  to  be  paid  on  the  delivery  of  the 
deeds  and  releases;  so  that  in  fact  she  has  never  paid  but 
the  $2,000  cash  down,  of  the  $3,000  she  agreed  to  pay, 
and  of  that  $2,000,  none  of  the  defendants  in  error  ever 
received  any  part.  Immediately  after  the  $500  note  of 
Cornelia  was  delivered  to  William  C,  he  transferred  it  to 
Mary  A.  Furman,  the  wife  of  John  C,  and  she  subsequently 
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brought  suit  upon  it,  which  suit  was  pending  when  this  bill 
was  filed,  and  its  further  prosecution  was  enjoined  by  the 
decree  herein  entered. 

Because  of  the  failure  of  John  and  William  to  account 
with  their  sisters  and  the  said  Arthur  Rhodes  for  any  part 
of  the  money  received  by  them  from  Cornelia,  they  (being 
the  defendants  in  error)  filed  this  bill  to  compel  an  account- 
ing by  John  and  William  for  such  moneys,  and  by  Cornelia 
for  the  $1,000  remaining  unpaid  by  her  under  said  agree- 
ment, and  incidentally,  to  prevent  the  prosecution  of  the 
suit  upon  said  note,  and  to  prevent  Cornelia  from  paying  it 
to  the  said  Mary  A.  Furman,  and  the  decree  gave  substan- 
tially the  relief  asked. 

The  claim  by  the  defendants  in  error  was,  that  Cornelius 
Furman,  being  aged  and  threatened  with  death,  undertook 
and  intended,  through  the  instrumentalities  of  said  lease  to 
John  and  judgment  note  to  William,  to  create  a  trust  in 
John  and  William  for  the  benefit  of  the  children  of  the  said 
Cornelius  by  his  first  wife,  including  themselves.  They 
did  not  admit  the  authority  of  either  John  or  William  to 
dispose  of  the  lease  and  judgment  note  in  the  manner  pur- 
sued, but  were  willing  to  ratify  their  action  in  that  regard, 
upon  being  paid  their  share  of  the  proceeds. 

William  C.  Furman  does  not  join  in  the  prosecution  of 
this  writ  of  error.  The  decree  found  that,  as  to  him,  said 
judgment  note  for  $3,500  was  made  by  the  said  Cornelius 
Furman  to  the  said  William  as  trustee  for  the  benefit  of  the 
defendants  in  error,  and  that  he  accepted  said  note  upon  the 
express  trust  that  he  was  to  distribute  the  proceeds  thereof 
equally  between  them. 

As  to  John  C.  Furman,  the  decree  found  that  although 
said  lease  for  ninety-nine  years,  made  to  him  by  his  father, 
Cornelius,  did  by  its  terms  give  to  said  John  the  use  of  the 
premises  therein  described,  yet  it  was  the  intention  of  Cor- 
nelius that  John  should  hold  the  same  for  the  use  and  bene- 
fit of  the  said  children,  and  grandchild,  of  Cornelius  by  his 
first  wife,  and  that  John  accepted  the  lease  for  such  pur- 
pose and  upon  such  trust. 
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Upon  the  facts  and  circumstances  shown  by  the  record, 
there  can  be  but  little,  if  any,  doubt  of  the  establishment  of 
the  express  trust  found  by  the  decree  to  have  been  created 
in  John  by  the  giving  and  acceptance  of  the  lease. 

On  the  day  before  the  death  of  Cornelius,  which  was  be- 
fore John  had  assigned  the  lease  to  his  wife,  and  was  while 
he  held  it,  John  said  in  the  presence  of  Cornelius,  the  father, 
and  of  numerous  persons,  after  the  lease  had  been  read  in  the 
presence  of  himself  and  them,  and  in  answer  to  a  question 
put  to  him  by  one  of  his  sisters,  that  his  father  "  wanted 
me  to  sell  or  dispose  of  the  lease  and  divide  the  proceeds 
among  his  heirs  by  my  mother,  his  first  wife." 

Although  this  admission  was  denied  by  John  in  his  tes- 
timony, still  it  was  proved  by  a  very  decided  preponderance 
of  evidence. 

But  it  is  contended  that,  this  admission  having  been  tes- 
tified to,  it  was  error  to  deny  to  John,  as  was  done,  the  right 
to  testify  what  the  consideration  of  the  lease  was  and  what 
it  was  given  for,  and  this  contention  is  participated  in,  also, 
by  Mary  A.  Furman. 

The  bill  was  to  enforce  an  express  parol  trust  No  evi- 
dence had  been  or  was  introduced  by  the  complainants,  of 
what  the  consideration  for  the  lease  was,  or  as  to  what  the 
creator  of  the  trust  had  declared  it  to  be,  but  only  what 
John,  the  trustee,  had  admitted  the  trust  to  be.  John  was 
allowed  to,  and  did,  testify  that  the  lease  was  to  himself  for 
his  own  sole  benefit,  and  to  deny  that  he  had  ever  made  the 
admissions  which  the  complainants'  witnesses  had  testified 
were  made  by  him;  and  we  think  he  was  properly  denied  to 
go  further  and  testify  to  the  consideration  of  the  lease. 
Even  if  he  had  been  permitted  to  go  into  a  narration  of 
what  the  consideration  was,  it  would  not  have  detracted 
from  the  force  of  his  admission,  nor  added  anything  to  his 
claim  that  he  was  the  sole  beneficiary  under  the  lease. 

It  is  contended  further  by  John  C.  Furman,  that  it  was 
error  to  find  him  to  be  jointly  liable  with  William  C.  Fur- 
man, for  the  proceeds  of  the  sale  to  Cornelia  Furman.  We 
do  not  so  regard  it.    Both  John  and  William  were  trustees, 
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and  if  not  originally  joint  trustees,  we  think  they  became 
such  by  joining  in  one  instrument  disposing  of  the  trust 
property  for  a  bulk  consideration. 

Under  the  terms  of  the  agreement  they  made  with  Cor- 
nelia Furman,  they  were  to  receive  an  entire  consideration 
for  the  lease  and  the  j  udgment.  There  does  not  appear  to  be 
any  way  of  determining  how  much  of  that  consideration  was 
to  be  paid  for  the  lease,  or  how  much  for  the  judgment. 
They  chose  to  agree  to  accept  an  entire  sum  for  what  each 
severally  held  in  trust  for  the  same  beneficiaries,  and  we 
think  were  properly  held  to  be  jointly,  as  well  as  severally, 
liable  to  account  for  that  entire  sum,  less  their  share  of  it, 
so  far  as  it  has  come  to  their  or  either  of  their  hands,  which 
is  all  that  the  decree  charges  them  with. 

As  to  the  plaintiff  in  error,  Mary  A.  Furman,  it  is  ob- 
jected that  she  was  a  good  faith  purchaser  for  value  of  the 
ninety-nine  year  lease  made  by  Cornelius  to  her  husband, 
John  C.  Furman. 

The  bill  prayed  no  relief  against  her,  and  none  was  given 
by  the  decree,  except  to  enjoin  her  from  the  prosecution  of 
her  suit  upon  the  $500  note  given  by  Cornelia  Furman, 
(payable  to  William  C.  Furman,  trustee,)  in  part  considera- 
tion for  the  lease  and  judgment,  and  ordering  that  the  note 
be  canceled,  in  order  that  Cornelia  Furman  might  not  be 
imperiled  by  the  payment  to  defendants  in  error  of  the  re- 
maining $1,000  agreed  by  her  to  be  paid,  of  which  sum  the 
$500  note  made  a  part.  Mary  A.  Furman  paid  for  that 
note  by  giving  for  it  $500  out  of  the  $1,500  which  she  re- 
ceived from  her  husband  and  William  at  the  time  Cornelia 
Furman  paid  the  $2,000.  She  therefore  used  in  the  pur- 
chase of  the  note,  a  part  of  the  trust  funds,  and  unless  she 
can  be  protected  by  her  lack  of  notice  that  the  lease  was 
held  in  trust  by  her  husband,  and  that  she  was  a  bona  fids 
assignee  thereof  for  value,  she  can  not  complain  of  the  de- 
cree perpetually  enjoining  her  from  prosecuting  her  suit 
upon  the  note  and  requiring  her  to  surrender  it  for  can- 
cellation. 

By  her  answer  she  states  that  she  bought  the  lease  from 
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her  husband  on  or  about  January  11,  1889,  and  that  he  as- 
signed the  same  to  her  "  for  a  good  and  valuable  considera- 
tion," without  stating  what  it  was. 

In  her  testimony  she  says  the  lease  was  assigned  to  her  by 
her  husband,  "  as  payment  for  money  that  I  (she)  borrowed 
of  the  school  trustees  of  Sugar  Grove;  the  lease  was  given 
to  me  by  my  husband  in  payment  of  the  money  that  I  had 
borrowed,  because  I  had  borrowed  it  in  my  own  name  upon 
my  note,  which  I  think  my  husband  signed  with  me.  The 
note  was  secured  by  a  mortgage  on  my  farm,  which  I  had 
owned  some  fourteen  years;  I  got  it  of  my  husband;  that 
note  ,was  dated  June  13, 1887.  My  husband  is  now  engaged 
in  farming  upon  that  farm."  And  she  further  testified  that 
she  paid  on  account  of  the  mortgage  on  her  farm  to  secure  her 
and  her  husband's  note,  all  of  the  $1,500  that  remained  after 
paying  $500  for  the  $500  note.  She  also  testified  that  she 
let  her  husband  have  all  but  $300  of  the  $1,882.25  borrowed 
on  the  security  of  her  farm. 

She  therefore  paid  no  new  consideration  for  the  lease. 
It  was  given  to  her  by  her  husband  simply  as  a  protection 
against  an  incumbrance  she  had  placed  upon  her  farm  more 
than  a  year  and  a  half  before,  for  his  benefit,  and  which  she 
had  not  paid.  She  parted  with  nothing  on  the  faith  of  the 
lease,  and  lost  nothing  by  taking  the  assignment  of  the  lease. 

Under  such  circumstances  we  can  not  regard  her  as  a 
lona  fide  purchaser  of  the  lease.  The  rule  applicable  to 
the  assignment  of  negotiable  instruments  does  not  apply 
here. 

"  A  conveyance  of  real  or  personal  property  as  security 
for  an  antecedent  debt  does  not,  upon  principle,  render  the 
transferee  a  bona  fide  purchaser,  since  the  creditor  surren- 
ders no  right,  and  places  himself  in  no  worse  legal  position 
than  before."    2  Pomeroy's  Eq.  Juris.,  Sec.  749. 

"  Receiving  a  conveyance  merely  in  payment  of  a  pre- 
existing debt,  is  not  sufficient  where  there  is  a  collision  of 
hmafide  claims."    Met.  Bank  v.  Godfrey,  23  111.  579. 

Moreover,  when  we  consider  all  the  evidence  contained 
in  the  record,  and  the  circumstance  that  the  $500  note  was 
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payable  to  William  as  "  trustee" — which  she  testified  she 
supposed  meant  that  it  was  "  held  in  trust  for  others  " — the 
presumption  is  strong  that  she  had  notice  of  the  trust  rela- 
tionship held  by  both  her  husband  and  William. 

The  decree,  so  far  as  she  is  concerned,  affects  only  her 
right  to  the  $500  note,  and  requires  nothing  of  her  concern- 
ing the  $1,000  which  remained  to  her,  out  of  the  $1,500 
which  she  received. 

That  her  husband,  John  0.  Furman,  is  charged  by  the 
decree  with  that  sum  as  having  come  to  him  and  William, 
is  no  ground  for  her  to  complain,  and  our  conclusion  is  that 
the  decree,  so  far  as  it  aflfects  her,  is  right. 

The  objections  by  Cornelia  Furman  to  the  decree  against 
her,  which  provides  that  she  shall  pay  to  the  plaintiffs  in 
error  the  $1,000  remaining  unpaid  under  her  agreement 
with  John  C.  and  William  C.  Furman,  less  the  sum  of  sixty- 
nine  dollars  expended  by  her  in  perfecting  her  title  under 
the  sheriff's  deed,  with  interest,  etc.,  may  be  briefly  dis- 
missed.  Her  main  objection  is,  that  her  demurrer  to  the 
bill  as  amended  should  have  been  sustained,  because  there 
was  no  allegation  that  the  quit-claim  deeds  mentioned  in 
her  contract  with  William  and  John,  were  ever  tendered  to 
her.' 

We  do  not  think  such  an  allegation  was  necessary.  The 
bill  was  not  one  for  specific  performance,  but  to  enforce  a 
trust  and  for  an  accounting.  The  tender  of  such  deeds  be- 
came unnecessary  by  reason  of  the  perfecting  of  the  title  in 
Cornelia  Furman  by  a  sheriff's  sale  and  deed  to  her,  under 
the  $3,500  judgment,  there  being  no  debts  against  the  estate 
of  Cornelius.  That  sale  and  deed  gave  her  the  absolute 
title  to  the  property,  and  there  is  no  attempt  by  the  decree 
to  disturb  her  in  her  title  so  acquired. 

Indeed,  the  whole  theory  of  the  bill  and  decree  is  based 
upon  a  ratification  of  the  title  by  all  persons  w^ho  might 
possibly  attack  it.  It  would  be  a  useless  formality  to  re- 
quire the  tender  of  the  deeds,  and  equity  will  not  require 
that  to  be  done,  which,  if  done,  would  be  useless. 

There  is  no  claim  asserted  against  Cornelia  Furman,  and 
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the  decree  establishes  none,  except  that  she  shall  pay  the 
remainder  of  her  contract  price. 

Although  she  has  not  got  the  title  in  the  precise  way  the 
contract  contemplated,  she  has  obtained  it  in  a  method 
which  the  contract  gave  her  the  means  of  doing,  and  it  is 
only  equitable  that  she  should  pay  for  it.  The  whole  ob- 
ject of  the  contract,  which  was  to  secure  to  her  the  title  to 
the  property,  has  been  accomplished,  and  we  see  no  reason 
for  a  further  consideration  of  her  objections. 

Without  discussing  every  objection  urged  against  the  de- 
cree by  each  of  the  plaintiflfs  in  error,  we  have  considered 
them  all,  and  upon  such  consideration  we  think  the  decree 
is  substantially  correct,  and  that  it  should  be  affirmed. 


Lawrence  Meehan^  Adm'r^  v.  Chicago  &  N.  W.  By.  Go. 

1 .  Trespassers —  Upon  Eailroad  Tracks, — A  railroad  company  is  not 
liable  for  injuries  to  persons  trespassing  upon  its  right  of  way,  unless 
the  acts  resulting  in  such  injuries  axe  wantonly  or  willfully  committed. 

2,  Amendments— W^Tien  Properly  Refused. — When,  after  all  the  evi- 
dence in  a  case  was  in»  the  plaintiff  moved  to  amend  his  declaration  but 
the  court  refused  to  aUow  the  amendment,  and  it  appeared  from  the  rec- 
ord that  if  the  case  had  been  left  to  the  jury  upon  the  evidence  and  a 
verdict  rendered  in  favor  of  the  plaintiff  it  would  have  been  set  aside, 
even  if  the  amendment  had  been  aUowed,  it  was  held  that  the  amend- 
ment was  properly  refused. 

Aetion,  for  x>ersonal  injuries.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Wiluam  G.  Ewino,  Judge,  presiding.  Heard  in  this 
court  at  tlie  October  term,  1896.  Affirmed.  Opinion  filed  November  5, 
1896. 

King  &  Gross,  attorneys  for  plaintiff  in  error;  Andrew 
J.  HiRscHL,  of  counsel.. 

A.  W.  PuLVEB,  attorney  for  defendant  in  error;  Lloyd 
W.  Bowers  and  E.  E.  Osboen,  of  counsel. 
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Mr.  Justiob  Shepard  delivbrbd  thb  opinion  of  the 
Court. 

On  June  18,  1885,  the  plaintiff's  intestate,  a  boy  a  little 
more  than  five  years  old,  was  killed  by  being  run  over  by  a 
moving  freight  car  on  the  tracks  of  the  defendant. 

The  declaration  charged  that  the  chjld  was,  when  struck, 
upon  Erie  street,  a  public  highway. 

After  the  evidence  on  both  sides  had  been  closed,  the 
plaintiff's  counsel  offered  to  amend  each  count  of  the  decla- 
ration by  alleging  that  the  place  of  the  accident  was  within 
the  lines  of  Union  street,  but  his  motion  was  denied,  whether 
correctly  or  not  vre  need  not  decide,  for  in  the  view  we  take 
of  the  case,  we  regard  it  to  be  immaterial. 

'NesLT  to  the  spot  where  the  child  was  killed,  a  viaduct 
existed,  rising  out  of  both  Erie  and  Union  streets,  consider- 
ably above  the  original  grade  of  both  streets,  and  extending 
eastwardly  across  and  above  the  tracks  of  the  railroad  and 
over  the  north  branch  of  the  Chicago  river. 

Underneath  the  viaduct  a  system  of  tracks,  nearly  thirty 
in  number,  runs  diagonally  across  the  lower  or  natural  sur- 
face of  both  streets,  (if  we  concede  that  Union  street  ex- 
tends beyond  its  junction  with  Erie  street,)  and  constitutes 
what  is  called  a  railroad  yard. 

On  the  north  side  of  the  viaduct  opposite  where  Union 
street  joins,  on  the  viaduct,  with  Erie  street,  is  a  stairway 
which  leads  down  from  the  viaduct  to  the  surface  of  the 
ground  where  the  tracks  exist,  and  lands  close  to  some  of 
the  railroad  tracks. 

That  stairway  appears  to  be  wholly  within  the  street 
lines,  and  is  reached  from  the  sidewalk  on  the  viaduct  by  an 
entrance  or  platform,  as  wide  as  the  stairs,  that  juts  out 
from,  and  on  a  level  with,  the  sidewalk,  and  is  probably,  as 
alleged  in  the  declaration,  a  part  of  the  highway. 

On  the  ground  below  the  viaduct  stood  store-houses, 
among  which  was  an  ice-house,  which,  as  was  testified,  was 
about  fifteen  feet  from  the  foot  of  the  stairway,  and  appears, 
by  the  plat  in  evidence,  to  extend  to  some  extent  upon  the 
lower  surface  of  both  Erie  and  Union  streets  (if  the  latter 
street  extends  north  of  Erie  street). 
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On  the  day  in  question,  plaintiff's  intestate,  then,  as  said, 
about  five  years  old,  with  two  little  girls,  went  down  the 
stairway,  and  engaged  at  play  in  some  shavings  at  the  side 
of  the  ice-house,  standing  on  the  level  of  the  railroad  tracks 
and  near  them.  The  last  that  the  little  girls  who  were  with 
him,  saw  of  the  boy  before  the  moment  of  his  hurt,  he  was 
sitting  with  them  on  the  shavings.  The  girls  were  filling 
their  bean  bags,  and  the  next  that  attracted  their  attention 
toward  the  boy  was  they  heard  a  cry  from  him,  and  as 
they  looked  up  they  saw  him  in  the  act  of  falling  as  if  from 
the  brake-beam  of  one  of  two  cars  that  were  being  backed 
southwardly  and  nearly  in  front  of  where  they  were  sit- 
ting. 

The  verdict  of  the  coroner's  jury  was  also  that  the  boy 
came  to  his  death  by  being  run  over  "  while  riding  on  the 
brake-beam  of  said  car." 

The  only  witness  besides  the  girls,  who  testified  to  having 
seen  the  accident,  was  one  Charles  Vallette,  whose  evidence 
would  seem  to  indicate  that  the  child  was  run  upon  by  the 
cars  while  he  was  playing  upon  the  tracks  in  front  of  them. 

Giving  to  his  testimony  the  most  favorable  construction 
for  the  plaintiff  in  error  that  it  is  susceptible  of,  the  defend- 
ant would  only  be  liable  for  wantonly  or  willfully  causing 
the  injury  complained  of,  and  there  is  no  evidence  in  the 
case  that  tends  to  support  wantonness  or  willfulness  in  the 
defendant.  And  the  entire  absence  of  such  evidence  suffi- 
ciently answers  the  assigned  error  in  refusing,  after  all  the 
evidence  was  in,  to  permit  the  plaintiff  to  amend  the  decla- 
ration by  charging  that  the  acts  of  the  defendant  were 
wanton,  willful  and  reckless. 

We  have  carefully  considered  the  entire  record,  and  are 
satisfied  that  if  the  case  had  been  left  to  the  jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiff,  it  should  have 
been  set  aside,  even  if  the  offered  amendment  had  been 
allowed. 

As  this  court  said  in  R.  R.  Co.  v.  Eoath,  35  111.  App.  349, 
"  There  can  be  no  negligence  without  the  failure  to  observe 
some  duty ; "  and  the  further  observations  in  the  opinion  in 


42  Appellate  Courts  of  Illinois. 

Vol.  67.]  Goodman  v.  Kopperl. 

that  case  concerning  the  lack  of  duty  by  railway  companies 
to  prevent  children  from  climbing  on  cars  at  street  cross- 
ings, (even  if  it  be  conceded  that  the  place  of  this  accident 
was  at  a  street  crossing,)  are  applicable  here.  See,  also,  £. 
St.  L.  C.  Ky.  Co.  V.  Jenks,  54  111.  App.  91. 

The  trial  court  instructed  the  jury  to  return  a  verdict  for 
the  defendant,  and,  we  think,  correctly. 

The  judgment  of  the  Superior  Court  will,  accordingly,  be 
affirmed. 
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ji79>  388  1.  Administration  op  Estates— JVotnnce  of  Courts  of  Chancery. — 
The  jurisdiction  of  a  court  of  chancery  over  estates  of  deceased  persons 
has  not  been  taken  away  by  our  statute  concerning  the  administration  of 
estates,  and  equity  retains  a  general  jurisdiction  over  the  settlement  of 
estates,  concurrent  with,  but  paramount  to,  that  possessed  by  the  probate 
courts,  yet,  primarily,  the  administration  of  estates  of  deceased  persons 
is  committed  to  the  Probate  Court,  and  a  court  of  chancery  can  not  and 
wiU  not  take  jurisdiction  save  in  very  extraordinary  and  unusual  cases, 
where  the  remedy  afforded  by  the  statute  is  inadequate. 

2.  Administration  op  EIstates— .TurMdurfton  o/  Courts  of  Chancery 
Over  Claims. — A  court  of  equity  wiU  not  ordinarily  assume  jurisdiction 
of  a  claim  against  an  estate  until  the  claimant  shall  have  had  his  claim 
allowed  by  the  County  Court,  and  then  if  any  reason  that  may  be  deemed 
sufficient,  can  be  assigned  why  that  court  can  not  afford  the  requisite  re- 
lief, equity  will  assist  him,  but  not  otherwise. 

Bill,  to  settle  an  estate.  Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Thbodore  Brentano,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  November  80,  1896. 

Statement  of  the  Case. 

This  is  a  writ  of  error  to  reverse  a  final  order  dismissing 
complainant's  bill,  as  amended,  for  want  of  equity,  and  va- 
cating the  order  appointing  William  0.  Malley  receiver  of 
all  the  property,  assets  and  effects  of  Alexander  Kopperl, 
deceased. 
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The  record  in  this  case  discloses  that  on  May  4, 1896,  M. 
I.  Goodman,  plaintiff  in  error,  filed  a  bill  in  equity  in  the 
Superior  Court  of  Cook  County,  on  behalf  of  himself  and 
all  other  creditors  of  Alexander  Kopperl,  alleging,  in  sub- 
stance, the  following : 

That  prior  to  February  11, 1896,  Alexander  Kopperl  kept 
a  small  savings  bank  at  No.  571  South  Canal  street,  in 
Chicago,  Illinois;  that  upon  said  February  11th,  for  some 
time  prior  thereto,  and  at  the  date  of  the  filing  of  said  bill 
of  complaint,  said  Alexander  Kopperl  was  indebted  to  com- 
plainant in  the  sum  of  six  hundred  dollars  for  moneys 
theretofore  deposited  in  the  bank  of  said  Kopperl  by  said 
complainant,  and  that  said  indebtedness  now  remains 
wholly  unpaid;  that  on  February  11,  1896,  said  Kopperl, 
being  then  seventy  years  old,  left  the  city  of  Chicago,  and 
being  in  a  demented  condition,  ended  his  life  by  committing 
suicide.  That  on  said  last  afore-mentioned  date,  said  Kop- 
perl owed  the  depositors  and  creditors  of  his  said  bank,  to 
wit,  the  sum  of  forty  thousand  dollars,  and  had  assets  with 
which  to  pay  his  said' creditors,  the  sura  of,  to  wit,  five 
thousand  dollars,  and  that  upon  said  last  mentioned  date, 
and  continuously  since,  said  Kopperl  has  been  wholly  insolv- 
ent, unable  to  meet  his  debts,  or  to  pay  any  of  his  obliga- 
tions. 

The  bill  further  alleges  that  said  Alexander  Kopperl's 
bank  has  approximately  some  200  depositors,  who  are  cred- 
itors in  amounts  varying  from  ten  dollars  to  three  thou- 
sand dollars.  That  by  reason  of  the  insolvency  of  said 
bank,  said  creditors,  who  are  poor  people,  are  in  the  most 
straightened  circumstances  and  have  no  resources  whatso- 
ever. That  after  the  disappearance  of  said  Kopperl  on 
February  11th,  said  Kopperl's  bank  still  continued  to  do 
business  up  to  February  14,  1896,  under  the  management 
and  control  of  Amalia  Kopperl,  wife  of  said  Alexander 
Kopperl,  but  that  upon  said  February  14,  1896,  she  believ- 
ing her  husband  to  be  dead,  and  then  and  there  being  awed 
and  frightened  by  the  clamor  of  the  depositors  of  said  bank, 
visited  the  office  of  her  then  lawyer,  A.  D.  Weiner,  and  he 
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(said  Weiner)  being  advised  as  to  the  condition  of  the  af- 
fairs of  said  Kopperl,  directed  said  Amalia  Kopperl  to  then 
and  there  make  a  voluntary  deed  of  assignment  of  all  the 
property  and  effects  of  said  Alexander  Kopperl,  and  she, 
acting  under  the  advice  of  said  Weiner,  then  made  a  pre- 
tended deed  of  assignment  to  one  Horace  H.  Stoddard,  Mrs. 
Kopperl  signing  said  pretended  deed  of  assignment  as  the 
agent  of  said  Alexander  Kopperl,  who  was  then  dead.  That 
at  the  time  she  executed  and  delivered  the  pretended  deed 
of  assignment,  she  had  no  authority,  either  verbally  or  in 
writing,  to  execute  or  deliver  the  same,  and  did  not  know 
the  contents,  nor  the  force  nor  efficacy  of  the  same.  And 
that  said  pretended  deed  of  assignment  has  never  been  rat- 
ified, sanctioned  or  approved  by  said  Alexander  Kopperl, 
deceased. 

The  bill  further  alleges  that  said  Stoddard  immediately 
attempted  to  reduce  the  property  of  said  Alexander  Kop- 
perl to  possession,  and  that  he  (said  Stoddard)  now  claims 
and  seeks  to  hold  said  property,  consisting  of  a  few  hun- 
dred dollars,  a  few  notes  and  checks,  the  property  of  said 
Alexander  Kopperl,  certain  property  therein  described,  and 
a  claim  against  the  insolvent  estate  of  J.  I.  Kopperl,  the 
son  of  said  Alexander  Kopperl,  and  one  of  the  defendants 
in  error. 

That  said  Stoddard,  either  as  such  pretended  assignee,  or 
individually,  has  no  valid  claim,  lien  or  right  to  hold  any 
of  said  property  and  effects,  as  aforesaid.  That  there  is 
property  of  said  Alexander  Kopperl,  deceased,  now  in  the 
possession  and  control  of  said  defendants,  A.  D.  Weiner 
and  Simeon  E.  Baum  (attorneys);  that  in  addition  there  is 
a  claim  for  the  sum  of,  to  wit,  ten  thousand  dollars,  against 
the  defendant,  J.  I.  Kopperl,  who,  prior  to  February  14, 
1896,  made  a  voluntary  deed  of  assignment  to  John  H. 
Francis,  assignee. 

The  bill  then  describes  certain  real  estate,  located  in 
Cook  county,  Illinois,  the  property  of  said  Alexander  Kop- 
perl, and  alleges  that  said  property  stands  in  the  name  of 
said  Kopperl,  incumbered  by  one  trust  deed  to  Schreiber, 
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trustee,  and  one  trust  deed  to  the  Title  Guarantee  &  Trust 
Company,  as  trustee,  said  trust  deed  having  been  given 
prior  to  the  filing  of  said  bill  of  complaint,  to  secure  a  pre- 
tended and  fictitious  indebtedness  of  twenty-three  thousand 
five  hundred  dollars.  That  said  indebtedness,  as  complain- 
ant is  informed  and  states  the  fact  to  be,  is  not  hona  Jide^ 
and  that  a  large  part  of  said  indebtedness,  secured  by  said 
trust  deeds,  is  fictitious  and  made  for  the  purpose  of  clouding 
the  title  to  said  property,  and  preventing  complainants  and 
other  creditors  of  said  Kopperl  from  satisfying  their  said 
claims  out  of  said  property. 

The  bill  further  alleges  "  that  said  Kopperl  died  intestate 
leaving  no  will,  and  leaving  as  his  sole  heirs  and  devisees 
said  Amalia  Kopperl  and  J.  I.  Kopperl;  that  no  administra- 
tion of  the  property,  assets  and  effects  of  said  Alexander 
Kopperl  has  been  or  is  now  being  conducted  in  the  Probate 
or  County  Courts  of  said  county  or  in  the  probate  or  any 
court  of  any  county  in  the  State  of  Illinois,  or  in  any  court 
or  courts  whatsoever,  but  on  the  contrary,  no  one  is  caring 
for  said  property  or  conserving  the  same  for  the  benefit  of 
your  orator  and  the  other  creditors  of  said  Alexander  Kop- 
perl." And  that  one  of  the  most  valuable  assets  of  said 
Kopperl's  estate  is  the  rent  which  said  Kopperl  in  his  life- 
time obtained  for  said  premises,  and  that  no  one  is  now  car- 
ing for  said  property  or  collecting  the  rents  therefrom;  and 
that  one  of  the  valuable  assets  of  said  Kopperl  is  the  claim 
against  the  insolvent  estate  of  said  J.  I.  Kopperl,  and  that 
no  one  is  asserting  said  claim  against  said  estate  for  the 
benefit  of  complainant  and  the  other  creditors  of  said  Alex- 
ander Kopperl,  deceased. 

The  bill  further  alleges  that  said  deed  of  assignment 
sought  to  convey  to  said  Stoddard  the  real  estate  described 
in  said  bill  of  complaint,  and  that  said  conveyance  is  fraudu- 
lent, fictitious  and  of  no  force  and  effect,  and  that  by  reason 
of  said  pretended  deed  of  assignment  said  Stoddard  now 
claims  to  own  said  property  as  such  assignee  in  fraud  of  the 
rights  of  the  complainant  and  the  other  creditors  of  said 
Kopperl. 
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"  That  said  real  estate  is  incumbered  by  a  trust  deed  to 
William  Schreiber,  trustee,  and  a  trust  deed  to  the  Title 
Guarantee  &  Trust  Company,  for  the  purpose  of  securing 
a  pretended  indebtedness  of  twenty-three  thousand  five 
hundred  dollars,  and  that  said  indebtedness  is  not  in  whole 
or  in  part  honajid^;  that  said  indebtedness  is  fictitious  and 
made  for  the  purpose  of  clouding  the  title  to  said  property, 
and  for  the  purpose  of  preventing  the  satisfaction  and  pay- 
ment of  the  claim  of  complainant  and  the  other  creditors 
of  said  Kopperl." 

The  bill  further  alleges  that  said  property  is  being  rapidly 
dissipated  by  attachments  already  levied  and  others  threat- 
ened to  be  levied,  and  that  said  attachments  already  levied 
were  sued  out  after  the  death  of  said  Alexander  Kopperl, 
and  therefore  void,  and  that  if  said  real  estate  is  conserved 
and  the  rents  collected,  and  the  other  property  of  said  Kop- 
perl, deceased,  cared  for  and  a  receiver  appointed  to  take 
charge  of  all  of  said  property  and  to  assert  the  claims  of 
said  Alexander  Kopperl,  deceased,  against  the  estate  of  said 
J.  I.  Kopperl,  a  considerable  sum  may  be  realized  for  the 
payment  of  the  claims  of  complainant  and  other  creditors 
of  said  Kopperl,  deceased. 

The  bill  then  makes  defendant  the  various  parties  above 
mentioned,  prays  for  the  appointment  of  a  receiver  for  the 
purposes  mentioned  in  said  bill  "  and  for  the  purposes  of 
administration  upon  the  whole  estate  of  said  Alexander 
Kopperl,  and  for  the  purpose  of  paying  the  claims  of  your 
orator,  and  other  creditors  of  said  Alexander  Kopperl  who 
may  become  parties  to  this,  your  orator's  said  bill  of  com- 
plaint." That  said  conveyance  to  said  Stoddard,  assignee, 
be  set  aside  and  held  for  naught,  and  for  other  relief. 

Upon  the  filing  of  the  bill  an  order  was  entered  appoint- 
ing William  0.  Malley  receiver  of  all  the  property,  assets 
and  effects  of  said  Alexander  Kopperl  mentioned  in  said  bill 
of  complaint,  and  authorizing  said  receiver  to  take  posses- 
sion of  all  the  property,  assets  and  effects  of  Alexander  Kop- 
perl, deceased,  for  the  benefit  of  complainant  and  the  other 
creditors  of  said  Alexander  Kopperl. 
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On  May  19, 1896,  general  and  special  demurrers  were  filed 
to  said  bill  of  complaint.  The  only  grounds  alleged  in  said 
demurrers  as  special  grounds  for  demurrer  being  "  that  said 
complainant  has  an  adequate  remedy  at  law  by  obtaining 
the  appointment  of  an  administrator  to  take  possession  of 
said  chattels  and  said  estate  or  sue  for  same  and  to  sell  said 
real  estate,  and  as  a  further  ground  they  say  that  the  com- 
plainant has  no  judgment  and  must  establish  his  claim  at 
law  or  in  probate." 

On  July  10, 1896,  after  argument,  said  demurrers  were  sus- 
tained to  said  bill,  and  the  complainant  electing  to  stand  by 
his  bill,  the  same  was  dismissed  for  want  of  equity,  and  the 
order  appointing  William  C.  Malley  receiver  thereupon 
vacated  and  held  for  naught.  From  which  order  dismissing 
said  bill  for  want  of  equity  this  writ  of  error  is  prosecuted. 

MoRAN,  Kraus  &  Mater,  attorneys  for  plaintiff  in  error. 

EosENTHAL,  KuRZ  &  HiRsoHL  and  Simeon  E.  Baum,  attor- 
neys for  defendants  in  error. 

Mr.  Justice  Waterman  delivebbd  the  opinion  of  the 
Court. 

This  is  a  bill  filed  by  a  creditor  of  a  decedent,  charging 
the  making  of  fraudulent  conveyances  by  the  deceased,  the 
insolvency  of  his  estate,  that  no  letters  of  administration 
have  been  issued  thereon,  and  that  inconsequence  the  prop- 
erty left  by  the  deceased  is  in  the  hands  of  persons  who  are 
endeavoring  to  convert  the  same  to  their  own  use,  and  that 
such  property,  by  reason  of  the  want  of  any  person  author- 
ized to  properly  care  for  and  administer  the  same,  is  likely 
to  be  entirely  frittered  away  and  lost,  so  that  the  creditors 
of  the  deceased,  to  whom  such  property  belongs,  will  receive 
nothing  as  the  avails  thereof. 

Under  these  allegations  it  is  sought,  by  the  aid  of  a 
receiver,  to  take  the  administration  of  the  entire  estate  into 
a  court  of  chancery,  not  calling  upon,  and  leaving  the  Pro- 
bate Court  with  nothing  to  do  in  the  premises. 


48  Appellate  Courts  of  Illinois, 

Vol.  67.]  Goodman  v.  Kopperl. 

While  it  is  true  that  the  jurisdiction  of  the  court  of  chan- 
cery over  estates  of  deceased  persons  has  not  been  taken 
away  by  our  statute  concerning  the  administration  of  estates, 
it  is,  nevertheless,  the  case  that,  primarily,  the  adminis- 
tration of  estates  of  deceased  persons  is  committed  to  the 
Probate  Court,  and  that  a  court  of  chancery  can  not  and 
will  not  take  jurisdiction  and  so  administer,  save  in  extra- 
ordinary and  unusual  cases,  even  if  in  any  case  it  will,  in  the 
first  instance,  before  there  has  been  an}^  attempt  to  admin- 
ister through  the  agency  of  the  Probate  Court,  take  upon 
itself  the  entire  task  of  administration,  carrying  it  on  to  the 
end,  so  that  there  shall  be  nothing  left  for  the  Probate 
Court  to  do. 

In  High  on  Receivers,  Sees.  706  to  724,  the  subject  of  the 
appointment  of  receivers  over  executors  and  administrators, 
as  well  as  before  the  appointment  of  such,  for  the  preserva- 
tion of  an  estate,  is  considered.  Manv  illustrations  are 
given  of  the  rules  by  which  a  court  of  chancery  is  guided  in 
attempting  to  administer  upon  the  estate  of  a  deceased  per- 
son, or  in  interfering  with  an  administration  already  going 
on;  but  it  is  nowhere  stated  that  the  court  will,  in  any  case, 
ignore  the  Probate  Court  and  itself  proceed  to  administer. 
The  same  is  true  of  what  is  said  in  Kerr  on  Receivers,  pages 
28  to  38;  and  it  is  stated  that  the  court  of  chancery  will  ap- 
point a  proper  person  to  protect  a  testator's  estate  where 
circumstances  require  it,  until  a  legal,  personal  representa- 
tive is  appointed;  but  a  bill  to  protect  and  also  to  adminis- 
ter the  estate  is  irregular.  Overington  v.  Ward,  34  Beavan, 
175. 

In  Pomeroy's  Eq.  Jur.,  Vol.  3,  Sec.  3,  chapter  concerning 
the  administration  of  estates,  page  98,  it  is  said  in  substance, 
that  in  a  number  of  the  States  of  the  Union,  among  them 
Illinois,  the  general  principle  regulating  the  exercise  of  all 
jurisdiction  concurrent  with  that  of  the  Probate  Court  in 
the  administration  of  estates,  prevails;  and  that  when  either 
court  has  assumed  jurisdiction  of  a  particular  case,  the  other 
tribunal  will  not  ordinarily  interfere. 

In  the  note  found  upon  page  104,  as  to  the  probates  in 
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the  State  of  Illinois,  it  is  said,  that  "  the  theory  is  admitted 
by  later  as  well  as  earlier  cases  in  this  State,  that  equity  re- 
tains a  general  jurisdiction  over  administrations,  concurrent 
with,  but  paramount  to,  that  possessed  by  the  Probate 
Courts,  and  the  only  practical  question  is,  when  will  that 
jurisdiction  be  exercised.  The  earlier  decisions  allowed  its 
exercise  somewhat  more  freely  than  is  done  by  the  later 
ones;  they  seem  to  have  permitted  a  resort  to  equity  in  the 
first  instance  instead  of  to  the  Probate  Court,  for  the  purpose 
of  an  accounting  and  final  settlement,  without  any  special 
ground  alleged;  j)nd  also  for  the  purpose  of  re-examining 
and  correcting  a  settlement  made  by  a  Probate  Court,  with 
which  a  party  was  dissatisfied.  The  more  recent  cases, 
while  fully  admitting  the  existence  of  this  jurisdiction,  have 
repeatedly  declared  the  rule  to  be,  '  Courts  of  equity  will 
not  exercise  jurisdiction  over  the  administration  of  estates, 
except  in  extraordinary  cases.  Some  special  reason  must 
be  shown  why  the  administration  should  be  taken  from  the 
Probate  Court.' " 

The  same  work,  Yol.  3,  Sec.  1332,  in  treating  of  the  cases 
in  which  a  receiver  may  be  appointed  to  take  charge  of  the 
estate  of  a  decedent,  says :  *'  During  the  litigation  con- 
cerning the  admission  of  a  will  to  probate,  and  during  the 
interval  before  an  executor  or  administrator  is  appointed, 
a  court  of  equity  has  power  to  appoint  a  receiver  of  the 
personal  pro|^rty,  and  of  the  rents  and  profits  of  the  real 
estate,  where  there  is  any  danger  of  their  loss,  misuse,  or 
misappropriation.  The  necessit}'  of  such  a  receiver  has  been 
greatly  lessened  by  modern  statutes  authorizing  the  Pro- 
bate Court  to  appoint  an  administrator  ad  litem^  and 
enlarging  his  powers." 

The  same  author  in  Vol.  1,  Sec.  77,  in  speaking  of  the 
jurisdiction  of  equity  in  the  matter  of  settling  the  personal 
estates  of  deceased  persons,  says :  *'  In  the  American  States 
these  matters  are  all  governed  by  statutes,  which  determine 
the  nature  and  regulate  the  application  and  distribution  of 
assets  by  fixed  and  certain  rules,  binding  alike  upon  all  tri- 
bunals.   Probate  Courts  are  established  for  the  settlement 
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of  decedents '  estates,  and  all  questions  arising  in  the  course 
of  administration  are  decided  by  them  to  the  practical  exclu- 
sion of  the  equity  jurisdiction." 

Equitable  suits  growing  out  of  pending  administrations  are 
still  frequent,  but  they  are  brought  for  some  special  and  par- 
tial relief;  for  the  construction  of  a  will;  the  determination  of 
a  controversy  arising  with  respect  to  a  particular  legacy;  the 
adjustment  of  conflicting  claims  to  a  particular  fund,  and  the 
like.  It  is  true  that  the  statutory  rules  for  the  settlement  of 
estates  are  largely  based  upon  the  principles  which  had  been 
settled  in  equity,  and  that  equitable  doctrines  are  constantly 
enforced  by  the  courts  of  probate;  but  it  is  no  less  true  that 
this  important  head  of  equity  jurisdiction  has  been  greatly 
restricted,  or  even  practically  abandoned,  in  all  the  States. 

It  is  urged  that  this  is  a  creditor's  bill,  and  that  in  the 
case  of  a  claim  against  the  estate  of  a  deceased  person, 
where  a  fraudulent  disposition  of  his  estate,  or  some  portion 
thereof,  by  the  debtor  in  his  lifetime,  is  alleged,  it  is  not 
necessary,  for  the  maintenance  of  a  creditor's  bill,  that  the 
claim  shall  have  been  reduced  to  judgment,  or  allowed  in  a 
Probate  Court. 

In  McDowell  v.  Cochran,  11  111.,  page  31,  the 'court  sus- 
tained a  bill  filed  against  the  administratrix  of  the  estate  of 
Adam  Cochran,  the  estate  being  alleged  in  the  bill  to  be  in- 
solvent, it  appearing  that  the  complainant  had  obtained 
judgment,  and  thereby,  as  the  court  said,  exhausted  his 
legal  remedy;  it  not  being  permitted  that  he  should  have 
execution  issued  against  the  administratrix.  The  court  said: 
"  Under  our  statute,  an  execution  can  not  issue  on  a  judg- 
ment against  an  administrator,  but  the  judgment  is  to  be 
paid  in  due  course  of  administration,  as  all  other  claims 
airainst  the  estate." 

So  in  Steere  v.  Hoagland,  30  111.  264,  certain  judgment 
creditors  of  the  deceased  were  allowed  to  tile  a  creditor's 
bill,  seeking  to  set  aside  a  fraudulent  transfer  of  a  stock  of 
goods,  made  by  the  decedent  in  his  lifetime,  without  hav- 
ing had  an  execution  issued  and  returned  no  property  found. 
The  court  in  that  case  did    say  (but  the  statement  was 


First  DisxEicrr — October  Term,  1896.        51 

Gk)odman  v.  Kopperl. 

imneoesBaiy  to  a  decision  of  the  case,  because  the  complain- 
ants were  judgment  creditors):  "When  a  fund  is  only 
accessible  to  a  court  of  chancery,  and  can  not  be  reached  at 
law,  and  where  the  debtor  is  deceased,  creditors  may  resort 
to  chancery  in  the  first  instance,  without  having  recovered 
a  judgment  at  law.'' 

In  Garvin,  Bell  &  Co.  v.  Robert  Stewart's  Heirs,  59  111. 
229,  a  creditor  filed  a  bill  against  the  heirs  of  a  deceased 
partner,  the  complainant  having  obtained  judgment  against 
the  surviving  partner ;  the  purpose  of  the  bill  being  to  sub- 
ject real  estate  which  had  descended  to  the  heirs  of  the  de- 
ceased, to  the  payment  of  a  partnership  debt,  the  surviving 
partner  being  alleged  to  be  insolvent.  A  demurrer  to  the 
bill  was  sustained  by  the  Circuit  Court,  which  decree  was 
affirmed  by  the  Supreme  Court.  In  that  case  the  Supreme 
Court  said : 

"  In  this  case,  however,  there  is  no  traversable  allegation 
that  there  are  are  no  assets  or  personal  property,  out  of 
which  the  debt  could  be  made  by  administration.  The 
creditor's  lien  is  only  a  secondary  one,  depending  upon 
whether  there  are  personal  assets.  It  is  not  until  they  are 
exhausted  that  the  administrator  is  authorized  to  apply  for 
leave  to  sell  real  estate  for  the  payment  of  debts.  If  there 
are  assets,  the  law  has  appropriated  them  to  the  payment 
of  this  and  all  other  debts  the  testator  may  have  owed, 
and  they  should  be  exhausted  by  administration  before  the 
lien  on  real  estate  could  be  made  available. 

Again,  there  is  no  positive  and  traversable  allegation  that 
there  are  no  other  creditors  of  Stewart's  estate.  If  there 
are,  then  plaintiffs  in  error  have  no  superior  claim  or  lien  to 
theirs.  And  in  case  there  are  other  creditors,  to  entertain 
this  bill  would  be  to  transfer  the  settlement  and  adminis- 
tration of  the  estate  to  a  court  of  equity,  while  the  statute 
has  designated  another  tribunal  and  prescribed  a  diflFerent 
mode  for  the  settlement  and  distribution  of  estates,  more 
expeditious  and  less  expensive  than  in  a  court  of  chancery. 

There  are,  however,  cases,  where  there  are  complicated 
equities,  which  might  authorize  a  court  of  equity  to  enter- 
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tain  jurisdiction,  and  having  done  so,  it  would  retain  the 
case  and  do  complete  equity  to  the  parties.  But  in  this 
case  the  facts  are  simple,  and  we  can  see  no  reason  for  tak- 
ing the  case  out  of  the  usual  course  of  administration.  If 
letters  of  administration  should  be  granted,  no  reason  is 
perceived  why^  the  claim  of  plaintiffs  in  error  should  not  be 
allowed  against  Stewart's  estate,  if  just  and  subsisting,  or 
that  would  prevent  the  administrator  from  applying  for  an 
order  for  the  sale  of  this  land.  Although  equitable,  the 
claim  is  cognizable  in  the  Probate  Court." 

In  the  present  case  it  appears  from  the  bill,  that  there 
are  personal  assets  of  the  estate  which  have  not  been 
applied  to  the  payment  of  debts;  the  complainant's  bill 
therefore  falls  directly  within  the  principle  enunciated  in 
Steere  v.  Hoagland. 

In  Harris  v.  Douglas,  64  111.  466,  the  court,  upon  page 
469,  says : 

*' A  court  of  equity  will  not  assume  jurisdiction  except  in 
extraordinary  cases  where  the  remedy  aflForded  by  the 
statute  is  inadequate.  It  is  for  the  very  plain  reason  that  the 
statute  has  pointed  out  a  different  mode,  and  the  party  must 
pursue  the  remedy  provided  by  law. 

By  the  provisions  of  the  statute  of  wills,  claims  against 
estates  are  to  be  classified,  and  some  are  to  be  paid  in  full, 
and  others  ^?*c;  rata,  A  claimant  can  not  avoid  this  statute 
by  resorting  to  a  court  of  equity.  The  law  is  settled,  in  this 
State,  at  least,  that  a  court  of  equity  will  not  ordinarily 
assume  jurisdiction  until  the  claimant  shall  have  exhibited 
his  claim  and  had  it  allowed  in  the  County  Court,  and  then 
if  any  special  reasons,  that  may  be  deemed  sufficient,  can  be 
assigned  why  that  court  can  not  aflford  the  requisite  relief, 
equity  will  assist  him,  but  not  otherwise."  Armstrong  v. 
Cooper,  11  111.  661;  Freeland,  Ex'r,  v.  Dazy  et  al,  25  111. 
296;  Heustis  v.  Johnson,  84  111.  61;  Crain  v.  Kennedy,  85 
111.  340;  Duval  v.  Duval,  153  111.  49. 

In  Wood  V.  Johnson,  13  111.  App.  548,  the  court  reiterated 
its  former  announcement  that  a  court  of  chancery  will  not 
exercise  jurisdiction  over  the  administration  of  estates 
except  in  extraordinary  cases. 
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In  Scripps  v.  King,  103  111.  469,  the  court  declares  that 
bafore  a  creditor  can  maintain  a  bill  against  an  insolvent 
estate,  he  must  have  had  his  claim  properly  allowed  against 
the  estate,  although  his  bill  be  to  remove  a  fraudulent  con- 
veyance and  reach  the  property  so  conveyed,  to  satisfy  his 
demand.  The  same  rule  is  declared  in  Winslow  v.  Leland, 
128  111.  304. 

A  party  filing  a  creditors  bill  is  entitled  to  priority  over 
such  bills  subsequently  filed. 

If  the  present  bill  can  be  maintained,  the  complainant 
win  be  entitled  to  have  the  assets  of  the  insolvent  estate 
first  applied  to  the  payment  of  his  claim.  Subject  to  cer- 
tain statutory  rights  of  the  family  of  a  deceased  person, 
his  personal  estate  belongs  in  the  first  instance  to  his  credit- 
ors; certain  classes  of  claims  have  precedence  over  others, 
and  his  real  estate  descends  to  his  heirs,  their  title  being 
subject  to  be  divested  for  the  purpose  of  satisfying  claims 
of  creditors  remaining  after  the  exhaustion  of  the  personal 
estate. 

The  complainant's  interest  as  a  claim  upon  the  estate  of 
the  deceased,  stands ^w  rata  upon  a  footing  equal  only  to 
that  of  the  numerous  other  creditors  alluded  to  in  the  bill. 
No  reason  is  shown  why  this  complainant  has  not  hereto- 
fore exercised  his  right  as  a  creditor,  and  taken  out  letters 
of  administration  upon  this  estate;  nor  does  there  appear 
to  be  any  obstacle  in  the  way  of  letters  yet  being  taken  out 
and  this  estate  administered  and  distributed  by  the  Probate 
Court  in  accordance  with  the  statutes  of  this  State. 

The  decree  of  the  Superior  Court  dismissing  the  bill  for 
want  of  equity  is  affirmed. 


I  67      53l 

Milo  Q.  Kellogg  y.  Western  Electric  Co.  et  al.  —  ^^' 

1.  IJMTTA.TIOV9— Constructive  Trusts— Fraud.— The  statute  of  limit- 
ations is  not  necessarily  controlling  as  to  the  time  within  which  relief  is 
to  be  sought  in  the  case  of  a  constructive  trust  by  reason  of  fraud.  A 
demand  may  be  stale  and  not  entitled  to  relief  under  the  circumstances 
of  the  case,  although  much  less  than  the  time  allowed  by  the  statute  of 
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limitations  has  elapsed;  and  so  a  party  may  be  entitled  to  relief,  although 
much  more  than  the  statutory  limit  has  elapsed. 

2.  Same — Where  a  Party  Has  Knowledge  of  Fratid — Laches. — ^If  a 
party  has  knowledge  of  the  fraud,  a  want  of  evidence  will  not  excuse 
his  delay,  nor  will  poverty  or  inability  to  prosecute  the  action.  If  there 
has  been  great  delay,  the  courts  will  require  very  clear  evidence  to 
impeach  a  transaction  as  fraudulent,  and  to  convert  the  fraudulent 
party  into  a  trustee. 

8.  Same — Stale  Claims  in  Equity, — A  court  of  equity  will  often  treat 
a  XsLpBe  of  a  less  period  than  that  provided  in  actions  of  law  an  a  pre- 
sumptive bar  on  the  ground  of  discouraging  stale  claims,  gross  laches 
or  unexplained  acquiescence  in  the  assertion  of  an  adverse  right.  Fraud 
is  not  a  sufficient  excuse  for  the  laches  of  the  complainants. 

Bill  for  Belief. — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Elbbidgb  Hanect,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.    Opmion  filed  November  5, 1896. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  decree  dismissing  a  bill  in  sub- 
stance as  follows : 

"  Milo  G.  Kellogg  brings  this  his  bill  against  the  West- 
ern Electric  Manufacturing  Company  and  the  Western  Elec- 
tric Company,  successor  thereto. 

And  thereupon  your  orator  says  that  in  the  year  1879 
he  was  an  officer  and  employe  of  the  Western  Electric  Man- 
ufacturing Company,  a  corporation  organized  for  the  pur- 
pose, among  other  things,  of  manufacturing  and  selling 
electrical  apparatus  and  machinery  under  contract  and 
otherwise,  and  especially  apparatus,  appliances  and  instru- 
ments connected  with  the  art  of  telegraphy,  and  the  then 
modem  art  of  telephony.  That  it  was  not  any  part  of  his 
duties  as  such  officer  and  employe  to  make  or  attempt  to 
make  discoveries  in  said  arts  or  improvements  in  any  of  the 
instruments  or  apparatus  used  in  connection  therewith,  nor 
was  he  under  any  contract  or  obligation,  express  or  implied, 
which  required  him  to  make  or  patent,  or  turn  over  to  said 
company  or  any  person  or  corporation,  for  its  use  or  other- 
wise, any  improvements  or  discovery  or  patent  that  he 
might  claim  therefor,  or  to  give  to  such  corporation,  or  to 
any  person  or  corporation,  for  its  use,  the  benefit  of  any 
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discovery  or  patent  which  he  might  obtain  therefor  in  either 
of  said  arts,  or  in  or  to  any  instrument  or  appliances 
required  for,  or  capable  of  use  in  connection  therewith,  but 
by  the  terms  of  his  employ^ment  he  was  at  liberty  to  make 
and  own  all  such  improvements  and  patents  therefor  as 
fully  and  to  the  same  extent  as  if  he  had  no  connection 
with  said  company. 

That  in  October,  1879,  he  invented  what  is  now  known 
as  his  improvement  in  multiple  switch-boards  for  telephone 
exchanges,  and  which  invention  was  afterward,  to  wit,  on 
November,  1884,  patented  to  him,  assignor,  by  mesne  assign- 
ments to  the  "Western  Electric  Company,  defendant  herein. 

Your  orator  further  states  that  the  circumstances  under 
which  he  made  an  assignment  of  said  inventions  to  the  first 
named  defendant,  were  as  follows :  He  had,  prior  to  April 
5,  1881,  five  applications  pertaining  to  his  improvements  in 
telephony  pending  in  the  United  States  Patent  Office,  and 
in  all  of  which  George  P.  Barton,  who  was  and  is  the  patent 
solicitor  of  said  company  and  is  now  the  attorney  of  said 
defendants,  was  his  attorney  of  record  duly  appointed  by 
him  as  such  by  written  powers  of  attorney,  filed  in  the 
patent  office  with  said  applications;  that  in  April,  1881, 
said  Barton  prepared  an  assignment  of  applications  to  the 
Western  Electric  Manufacturing  Company,  which  your 
orator  signed  and  gave  back  to  said  Barton,  expecting  to 
receive  reasonable  compensation  for  said  patents  from  said 
company,  and  executing  and  delivering  the  same,  relying 
upon  that  understanding  that  had  been  induced  from  the 
fact  that  the  executive  officers  and  representatives  of  the 
majority  of  the  stock  of  said  company  had  determined  upon 
the  policy  of  obtaining  control  of  all  telephone  patents 
within  their  ability  or  po\ver,  in  order  that  they  might 
build  up  a  large  and  successful  business  for  said  company, 
and  to  that  end  had  theretofore  instructed  your  orator  as 
superintendent  to  pursue  that  policy  and  purchase  all  such 
patents  which,  in  the  opinion  of  the  managing  officers  of 
said  company  would  probably  prove  advantageous  to  that 
end. 
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Your  orator,  therefore,  when  said  attorney  asked  him  to 
assign  said  pending  applications,  did  so,  fully  understanding 
and  believing  that  he  would  be  adequately  compensated  for 
the  same;  all  of  which  said  company  and  its  managing  offi- 
cers well  knew,  and  accepted  said  transfer  with  that  under- 
standing. That  soon  after  the  making  of  said  assignment 
your  orator  stated  to  General  Anson  Stager,  the  then  presi- 
dent of  the  Western  Electric  Manufacturing  Company,  that 
he  expected  to  be  allowed  reasonable  compensation  on  ac- 
count of  the  assignments  of  his  applications  (including  said 
multiple  switch-board  application),  but  your  orator  and  said 
officer  failed  to  come  to  any  agreement  as  to  the  amount  of 
such  compensation;  that  the  invention  included  in  said 
multiple  switch-board  application  was  by  far  the  most  im- 
portant and  valuable  of  the  five  applications,  but  that  the 
value  of  the  invention  was  then  uncertain,  the  claims  of  the 
application  being  then  or  immediately  and  for  a  long  time 
afterward  involved  in  much  confusion  and  doubt;  that  said 
Barton  also  during  the  same  period  was  engaged  in  prose- 
cuting an  application  for  one  Scribner  for  a  like  invention, 
in  which  proceedings,  as  will  appear  from  the  record  of  the 
patent  office,  the  substantial  invention  of  your  orator  was, 
either  because  the  said  Barton  believed  that  said  invention 
was  in  reality  the  invention  of  Scribner  and  not  of  your 
orator,  or  because  Scribner's  invention  had  been  bought  ^oy 
said  company  and  your  orator's  invention  had  not  been 
bought,  or  through  mistake  or  inadvertence  of  said  attorney, 
but  without  your  orator's  knowledge  or  consent,  disclaimed 
as  the  invention  of  your  orator  and  inserted  among  the 
claims  of  said  Scribner,  upon  learning  which  your  orator 
interfered  and  demanded  that  such  disclaimer  should  be 
withdrawn,  which  was  done,  and  upon  subsequent  adjudi- 
cation with  said  Scribner,  who  was  then  the  paid  inventor 
of  said  company,  having  a  contract  with  him  by  which  it 
was  entitled  to  all  inventions  by  him  made,  your  orator  was 
awarded  priority  and  given  a  patent  embracing  the  very 
matter  so  disclaimed. 

Your  orator  further  shows  to  the  court  that  he  was  at 
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this  same  period  a  large  stockholder  in  said  company,  and 
believing  that  the  use  of  said  patent  by  said  company 
would  be  advantageous  to  said  company  and  to  him,  both 
as  a  stockholder  and  owner,  did  not  press  the  sale  thereof  . 
while  such  diverse  views  existed  respecting  its  value,  but 
allowed  said  assignment  to  stand,  with  such  legal  or  equitable 
rights  to  the  company  and  to  himself  as  might  result  there- 
from; all  of  which  the  oflBcers  and  agents  of  said  company 
well  knew,  and  by  their  conduct,  at  least,  assented  thereto. 

That  in  pursuance  of  such  design  the  said  claim  for  a 
patent  was  prosecuted  through  the  patent  office,  said  com- 
pany and  its  successor  hereinafter  named  contributing  and 
paying  the  attorney's  fees  and  costs  thereof,  and  your  orator 
contributino:  much  time  and  effort,  exceedino:  manv  times 
the  value  of  the  expenditures  naade  by  the  defendants,  all  of 
which  resulted  in  the  favorable  action  of  the  patent  office 
and  the  issuance  of  the  patent,  as  hereinbefore  set  forth. 

And  your  orator  denies  that  at  any  time  it  was  within 
the  contemplation  of  your  orator,  or  of  any  of  the  officers 
of  said  company,  that  by  making  said  assignment  without 
compensation  under  the  circumstances  herein  set  forth,  or 
allowing  said  company  to  retain  said  title  in  its  name,  that 
your  orator  made,  or  intended  to  make,  a  gift  of  such  in- 
vention to  said  defendant,  or  had  parted  with  his  title, 
otherwise  than  as  herein  set  forth. 

And  your  orator  further  avers  that  at  the  time  he  made 
his  said  invention  in  multiple  switch-boards  and  filed  his 
application  for  a  patent  therefor  and  executed  said  assign- 
ment to  the  Western  Electric  Manufacturing  Company,  and 
asked  for  compensation  for  the  same  from  the  president  of 
the  said  company,  as  herein  set  forth,  said  defendant  was  a 
rival  and  competitor  of  the  American  Bell  Telephone  Com- 
pany and  other  companies  and  working  in  opposition  to  its 
interests  and  plans,  and  that  it  would  have  been  possible 
for  him,  had  said  company  not  promised  to  give  him  a  rea- 
sonable compensation  and  acquiesced  to  his  demand  that 
he  should  receive  such  reasonable  compensation  for  his  in- 
vention, to  have  made  arrangements  with  other  companies 
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to  that  end.  But  in  1884,  when  the  patent  was  at  length 
awarded  to  your  orator  under  the  circumstances  hereinbefore 
set  forth,  and  after  the  litigation  in  the  patent  ollice 
brou«:ht  about  through  the  action  of  the  said  attorney  as 
aforesaid,  all  these  rivals  and  conflicting  interests  had  sub- 
stantially been  settled  through  consolidation,  contract  or 
otherwise,  and  the  American  Bell  Telephone  Company  had 
secured  to  itself  and  to  the  companies  in  which  it  owned  a 
majority  of  the  stock  an  absolute  monopoly  in  the  art  of 
telephony,  and  it  or  its  related  or  subordinate  companies 
were,  therefore,  the  only  possible  purchasers  of  your  ora- 
tor's patent. 

That  by  this  consolidation  and  arrangement  the  Ameri- 
can Bell  Telephone  Company  became  the  owner  of  the 
majority  of  the  stock  in  said  Western  Electric  Company, 
and  thereby  and  through  such  consolidation  of  interests  the 
Western  Electric  Company  became  the  manufacturing 
company  of  telephonic  instruments  and  appliances  for  said 
Bell  company.  Your  orator,  therefore,  having  no  other 
possible  purchaser  for  said  patent,  being  then  a  large  stock- 
holder in  said  Western  Electric  Company,  and  it  being 
impossible  to  then  determine  the  value  of  such  invention, 
owing  to  its  relations  with  other  patents  in  the  same  field 
owned  and  controlled  by  that  interest,  and  the  then  con- 
dition of  the  art  of  telephony  and  the  uncertainty  as  to  the 
future  use  of  the  telephone,  and  the  cost  of  maintenance  and 
operation  of  the  same,  deemed  that  it  would  be  best  for 
him  to  rely  upon  the  understanding  that  he  should  receive 
reasonable  compensation  for  his  patent  and  allow  time  to 
determine  what  such  reasonable  compensation  would  be, 
and  has  therefore,  as  he  submits  he  might  of  right  do, 
awaited  the  result  of  events  in  order  that  some  just  basis 
might  be  arrived  at  for  the  purpose  of  determining  such 
question  of  reasonable  compensation. 

Your  orator  further  states  that  said  defendant,  now  un- 
justly taking  advantage  of  the  situation,  well  knowing  that 
it  has  never  paid  or  rendered  any  compensation  to  your 
orator  for  or  on  account  of  said  invention,  and  that  it  has 
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derived  large  profits  therefrom,  now  refuses  to  recognize 
your  orator's  interest  therein,  and  seeks  to  deny  him  all  com- 
pensation therefor,  all  of  which  conduct  is  contrary  to 
equity  and  good  conscience. 

Your  orator  avers  that  the  said  Western  Electric  Com- 
pany, although  having  full  notice  as  aforesaid,  has  failed  to 
account  to  your  orator  for  the  large  profits  which  it  has 
made  from  and  on  account  of  its  control  and  possession  of 
said  patexit,  though  your  orator  has  requested  it  to  come  to 
an  account  therein  manj^  times  since  the  23d  day  of  Octo- 
ber, 1891,  but  not  before,  at  about  which  time  he  withdrew 
his  offer  for  sale,  and  now,  greatly  to  your  orator's  surprise 
and  disappointment,  denies  that  your  orator  is  the  legal  or 
equitable  owner  of  said  patent,  or  entitled  to  an  account  of 
the  large  profits  it  has  derived  therefrom  or  any  part 
thereof;  and  the  said  defendants  aver,  as  the  ground  of  said 
denial,  that  your  orator's  right  to  said  patent,  or  to  an  ac- 
count of  the  profits  arising  therefrom,  has  been  lost  by  laches 
and  barred  by  the  statute  of  limitations;  whereas,  your  or- 
ator is  informed  and  believes  he  has,  and  always  had,  a 
perfect  right  to  allow  said  company  to  hold  title  in  his 
property  by  his  consent  and  acquiescence,  and  that  there  had 
never  been  any  adverse  holding  by  said  defendants,  or  either 
of  them,  and  the  use  by  said  defendant  was  consistent  with 
the  interests  of  your  orator  and  said  defendants,  and  was 
advantageous  thereto,  and  was  never  repudiated  by  said  de- 
fendants, or  either  of  them,  until  on  or  about  the  15th  day 
of  December,  1891,  at  about  which  time  your  orator,  being 
then  for  the  first  time  advised  that  the  defendant,  the 
Western  Electric  Company,  denied  your  orator's  interest 
in  said  patents  as  aforesaid,  demanded  an  accounting  of  all 
profits,  which  was  refused  by  said  company. 

Your  orator  prays  that  the  said  defendant,  the  Western 
Electric  Company,  may  be  decreed  to  hold  the  title  to 
patent  No.  308,315  in  trust  for  your  orator  as  the  equitable 
owner  thereof;  that  the  said  defendants  may  be  decreed  to 
come  to  account  to  and  with  your  orator  for  any  and  all 
sums  by  them,  or  either  of  them,  due  for  or  on  account  of 
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any  royalties,  license  fees,  increased  profits  through  manu- 
facturing apparatus  and  appliances  containing  or  embody- 
ing the  said  invention  of  your  orator,  and  all  other  property 
or  gains  of  every  kind  and  description  whatsoever  to  it 
accruing  by  reason  of  its  control,  possession  and  use  of  said 
patents  and  the  principles  protected  thereby  and  embraced 
therein,  and  be  required  to  pay  to  your  orator  such  of  said 
profits  as  upon  a  full  account  and  examination  of  the  facts 
may  seem  to  the  court  equitable  and  just. 

And  may  it  please  your  honor  to  grant  all  such  other  and 
further  relief  in  the  premises  as  may  be  in  accordance  with 
equity." 

A  demurrer  to  the  bill  having  been  sustained,  the  com- 
plainant has  appealed  to  this  court. 

Charles  H.  Aldrich,  attorney  for  appellant. 

Williams,  Holt  &  Wheeler,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  qv  thb 
Court. 

The  bill  filed  by  appellant  is  based  upon  the  idea  that 
appellees  took  title  to  the  patent  mentioned,  under  an  im- 
plied trust  to  hold  the  same  and  account  to  appellant  for 
profits  derived  therefrom.  There  is  nothing  that  amounts 
to  a  charge  of  an  express  or  agreed  trust.  The  allegation 
that  the  complainant  assigned  the  patent,  fully  understand- 
ing and  believing  that  he  would  be  adequately  compensated 
for  the  same,  and  that  the  company  knew  this  and  accepted 
said  transfer  with  that  understanding,  is,  in  the  absence  of 
any  setting  forth  of  what  the  actual  written  assignment 
was,  or  any  statement  that  there  was  anything  more  than 
a  mere  mental  understanding,  not  a  charge  of  an  express 
trust. 

Was  there  an  implied  trust  ?  The  bill  sets  forth  that  the 
attorney  of  the  company  "  prepared  an  assignment  of  appli- 
cations to  the  Western  Electric  Manufacturing  Company, 
which  your  orator  signed  and  gave  back  to  said  Barton,  ex- 


First  District — October  Term,  1893.        61 

Kellogg  V.  Western  Electric  Co. 

pecting  to  receive  reasonable  compensation  for  said  patents 
from  said  company,  and  executing  and  delivering  the  same, 
relying  upon  that  understanding,  that  he  was  to  receive 
reasonable  compensation  from  the  company,  that  had  been 
induced  from  the  fact  that  the  executive  officers  and  repre- 
sentatives of  the  majority  of  the  stock  of  said  company  had 
determined  upon  the  policy  of  obtaining  control  of  all  tele- 
phone patents  within  their  ability  or  power,  in  order  that 
they  might  build  up  a  large  and  successful  business  for  said 
company,  and  to  that  end  had,  theretofore,  instructed  your 
orator  as  superintendent  to  pursue  that  policy  and  purchase 
all  such  patents  which  in  the  opinion  of  the  managing  offi- 
cers of  said  company  would  probably  prove  advantageous 
to  that  end. 

Your  orator,  therefore,  when  said  attorney  asked  him  to 
assign  said  pending  applications,  did  so,  fully  understanding 
and  believing  that  he  would  be  adequately  compensated  for 
the  same;  all  of  which  said  company  and  its  managing  offi- 
cers well  know  and  accepted  said  transfer  with  that  under- 
standing." 

It  thus  appears  that  complainant's  understanding  that  he 
would  be  adequately  compensated  for  assigning  his  appli- 
cations for  patents,  was  based  upon  his  knowledge  of  the 
policy,  determined  upon  by  the  company,  to  obtain  control 
of  telephone  patents,  and  its  instructions  to  him  to  purchase 
such  patents,  and  not  upon  any  holding  out  or  promise  made 
to  him. 

The  bill  also  sets  forth  a  reason  operating  upon  his  mind 
inducing  the- assignment,  and  explaining  the  manner  in 
which  he  expected  to  derive  benefit  therefrom,  in  the  fol- 
lowing allegation  : 

"  Your  orator  further  shows  to  the  court  that  he  was  at 
this  same  period  a  large  stockholder  in  said  company,  and 
believing  that  the  use  of  said  patents  by  said  company  would 
be  advantageous  to  said  companv  and  to  him,  both  as  a 
stockholder  and  owner,  did  not  press  the  sale  thereof  while 
such  diverse  views  existed  respecting  its  value,  but  allowed 
said  assignment  to  stand,  with  such  legal  or  equitable  rights 
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to  the  company  and  to  himself  as  might  result  therefrom; 
all  of  which  the  officers  and  agents  of  said  company  well 
knew,  and  by  their  conduct,  at  least,  assented  thereto." 

There  is  in  the  bill  no  charge  that  there  was  an  agreement 
or  understanding  that  the  company  should  axxsount  to  hiia 
for  use  or  profits;  the  charge  is  that  the  company  knew  that 
complainant  understood  **  that  he  would  be  adequately  com- 
pensated for  the  same"  (that  is,  for  the  assignment  of  an 
application  for  a  patent),  as  the  bill  charges,  of  "  then  un- 
certain value."  The  charge  is  not  that  the  coBiplaiiiant 
understood  that  the  company  would  hold  the  patent  in  trust 
or  account  to  him  for  profits.  If  any  cause  of  action  is 
shown  by  the  bill,  it  is  in  assumpsit  for  the  value  of  the 
assigned  application  at  the  time  of  the  assignment. 

Waiving  other  consideration,  we  are  of  the  opinion  that 
the  complainant  has  been  guilty  of  such  laches  as  warrants 
a  refusal  by  a  court  of  equity  to  entertain  his  claim.  The 
assignment  appears  to  have  been  made  in  April,  18S1;  soon 
afterward  complainant  attempted  to  come  to  an  agreement 
with  the  company  for  a  reasonable  compensation  on  ac- 
count of  the  assignment,  and  failed. 

October  23,  1891,  he  first  asked  the  company  to  account 
for  profits.  December  15,  1891,  it  refused;  and  February 
20,  1894,  he  filed  his  bill. 

An  absolute  assignment  in  1S81,  of  an  application  of  un- 
certain value,  which,  it  is  charged,  has  since  come  to  be  of 
great  value,  is  asserted,  in  1894,  to  have  been  the  creation 
of  a  trust  to  pay  the  expenses  of  obtaining,  holding,  man- 
aging and  to  account  for  profits  of  an  expected  patent. 

"  The  statute  of  limitations  is  not  necessarily  controlling 
as  to  the  time  within  which  relief  is  to  be  sought  in  the  case 
of  a  constructive  trust  by  reason  of  fraud.  A  demand  may 
be  stale  and  not  entitled  to  relief  under  the  circumstances 
of  the  case,  although  much  less  than  the  time  allowed  by 
the  statute  of  limitations  has  elapsed;  and  so  a  party  may 
be  entitled  to  relief,  although  much  more  than  the  statute 
limit  has  gone  by.  *  *  *  If  a  party  has  knowledge  of 
the  fraud,  a  want  of  evidence  will  not  excuse  his  delay,  nor 
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will  poverty  and  an  inability  to  prosecute  the  action.  If  there 
has  been  great  delay,  the  courts  will  require  very  clear  evi- 
dence to  impeach  a  transaction  as  fraudulent,  and  to  convert 
the  fraudulent  party  into  a  trustee."  1  Perry  on  Trusts,  3d 
Ed.,  Sec.  230;  Pratt  v.  California  Mining  Co.,  24  F.  Eepts. 
869;  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  687;  12  A.  & 
E.  Encv.  of  Law,  546. 

In  Castner  v.  Walrod,  83  111.  171,  the  court  said  : 

"  A  court  of  equity  will,  however,  often  treat  a  lapse  of  a 
less  period  than  that  provided  in  actions  of  law  as  a  pre- 
sumptive bar,  on  the  ground  of  discouraging  stale  claims  or 
gross  laches,  or  unexplained  acquiescence  in  the  assertion  of 
an  adverse  right.  2  Story,  Eq.  Jur.,  Sec.  1520.  *  *  *  If 
fraud  had  been  established,  that  can  not  be  held  a  sufficient 
excuse  for  the  laches  of  the  complainants.'-     *    *    * 

The  case  of  Cox  v.  Montgomery,  36  111.  396,  was  a  bill  in 
equity  to  avoid  a  contract  for  the  exchange  of  lands  on  the 
ground  of  fraud.  The  proof  established  the  existence  of 
fraud,  but  in  deciding  the  question  in  regard  to  time  in 
which  a  bill  was  filed,  it  was  said :  "  This  species  of  remedy 
must  be  invoked  with  reasonable  diligence.  In  a  country 
where  the  value  of  real  estate  changed  as  rapidly  as  in  Illi- 
nois, it  would  be  clearly  unwise  to  permit  a  purchaser  of 
land  to  retain  it  for  nearly  eighteen  months  after  the  dis- 
covery of  the  fraud  before  filing  his  bill  to  rescind.  This  is 
an  unreasonable  delay  which  a  court  of  chancery  can  not 
tolerate." 

The  decree  of  the  Superior  Court  is  affirmed. 


Oscar  Hagerstrom,   by  his  Next  Friend,  etc.^  v.  West 

Chicago  Street  B.  B.  Go. 

1.  OBDmA.BY  Care— Per«0Jw  in  Peril,  ^ A  person,  in  the  presence  of 
unminent  danger  to  his  person,  is.  not  required  to  act  with  all  the  care 
and  caution  that  might  reasonably  be  required  of  him  imder  ordinary 
circumstances,  and  it  is  for  the  jury  to  say  whether  he  acted  with 
undae  rashness  in  his  attempts  to  escape  from  the  known  peril  that  con- 
fronted him. 
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2.  Practice— Tafemgr  the  Case  from  the  Jury.— In  an  action  for  per- 
sonal injuries,  the  question  of  whether  there  was  contributory  negli- 
gence by  the  person  injured  is  one  of  fact  for  the  jury  and  not  of  law 
for  the  court;  where  the  evidence  shows  such  a  degree  of  contributoiy 
negligence  on  the  plaintiff's  part  as  would  require  the  C/Ourt  to  set  aside 
any  verdict  he  might  recover,  it  would  be  proper  to  take  the  case  from 
tlie  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior CJourt  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1890.  Reversed 
and  remanded.    Opinion  filed  November  5,  1896. 

A.  B.  Chilcoat  and  Black  &  Fitzgerald,  attorneys  for 
appellant. 

"  Persons  under  imrainency  of  peril  may  not  be  required 
to  exercise  all  the  presence  of  mind  and  care  *  of  a  prudent, 
careful  man,'  with  impending  danger.  The  law  makes 
allowance  and  leaves  the  circumstances  to  the  jury  to  iSnd 
if  the  party  acted  rashly  and  under  an  undue  apprehension 
of  danger."  Galena  and  Chicago  Union  Railroad  Company 
V.  Yarwood,  17  111.  609. 

Egbert  Jamieson  and  John  A.  Kose,  attorneys  for  appel- 
lee. 

"  When  a  partj^  seeks  to  recover  damages  for  a  loss  which 
has  been  caused  by  negligence  or  miscpnduct,  he  must  be 
able  to  show  that  his  own  negligence  or  misconduct  has  not 
concurred  with  that  of  the  other  party  in  producing  the  in- 
jury, and  the  burden  of  proof  is  upon  the  plaintiff  to  show, 
not  only  negligence  on  the  part  of  the  defendant,  but  also 
that  he  exercised  proper  care  and  circumspection,  or,  in 
other  words,  that  he  was  not  guilty  of  negligence."  Coth- 
ran  v.  Ellis,  125  111.  496:  Comm.  Ins.  Co.  v.  Scammon,  123 
III.  605;  Hinckley  v.  Horasdowsky,  133  111.  364;  Bartelott 
V.  Int.  Bank,  119  111.  271,  272;  Simmons  v.  E.  R.  Co.,  110 
111.  346;  Ry.  Co.  v.  Coble,  113  111.  117;  Frazer  v.  Howe,  106 
111.  573,  574;  Ry.  Co.  v.  O'Connor,  115  III.  261;  B.  R.  Co.  v. 
Adler,  129  III.  339;  People  v.  Ins.  Ex.,  126  111.  468,  469; 
Randall  v.  R.  R.  Co.,  109  U.  S.  478. 
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Mr.  PRESiDiKa  JusTioB  Shepard  dblivbbed  the  opinion 
OF  the  Court. 

This  was  a  suit  by  appellant  to  recover  for  personal  in- 
juries sustained  by  him. 

At  the  conclusion  of  plaintiffs  case,  the  court  took  the 
case  from  the  jury  by  a  peremptory  instruction  to  find  for 
the  defendant,  and  a  verdict  being  so  returned  and  judgment 
rendered  thereon,  this  appeal  is  prosecuted. 

The  facts  shown  are  that  the  plaintiff,  then  twelve  or 
thirteen  years  of  age,  when  returning  from  school  jumped 
upon  a  projection  from  the  rear  end  of  one  of  the  defend- 
ant's street  cars,  and  while  hanging  on,  as  he  testified,  rode 
about  the  length  of  the  car,  when  the  conductor  came  out 
and  spit  at  him  and  ^'  made  a  punch  "  at  his  face,  whereupon 
he  jumped  off.  At  that  instant  another  car,  drawn  by  horses 
on  a  parallel  track,  was  approaching  from  the  direction  op- 
posite to  that  in  which  the  car  upon  which  he  was  riding 
was  going,  and  as  he  jumped  off  he  staggered  and  ran  upon 
the  other  track,  or  close  to  it,  and  was  struck  by  the  ap- 
proaching horses,  knocked  down,  and  most  severely  hurt. 

It  was  an  instance  of  what  boys  call  "  hitching,"  and 
it  is  not  denied  thjct  appellant  was  a  trespasser  when  upon 
the  car. 

The  appellee  insists  that  the  evidence  in  behalf  of  the  ap- 
pellant shows  that  the  injury  was  attributable  to  the  con- 
tributory negligence  of  the  appellant  to  such  an  extent  as 
to  preclude  a  recovery. 

The  question  of  whether  there  was  contributory  negli- 
gence by  the  person  injured,  is,  as  is  the  question  of  whether 
the  one  doing  the  injury  was  guilty  of  negligence,  one  of 
fact  for  the  jury,  and  not  one  of  law  for  the  court.  Of 
course,  if  the  case  as  made  by  the  plaintiff  showed  such  a 
degree  of  contributory  negligence  by  him  as  would  require 
the  court  to  set  aside  any  verdict  which  he  might  recover, 
then  it  would  be  proper  to  take  the  case  from  the  jury. 

But  a  careful  consideration  of  the  testimony  makes  it 
quite  clear  that  there  was  evidence  tending  to  establish  due 
care  on  the  part  of  the  plaintiff. 
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A  person  in  the  presence  of  imminent  danger  to  his  person 
is  not  required  to  act  with  all  the  care  and  caution  that 
might  reasonably  be  required  of  him  under  ordinary  cir- 
cumstances, and  it  remains  for  the  jury  to  say  whether  he 
acted  with  undue  rashness  in  his  attempt  to  escape  from  the 
known  peril  that  confronted  him.  Dunham  T.  and  W.  Co. 
V.  Dandelin,  143  111.  409;  West  Chicago  St.  Ey.  Co.  v.  Mc- 
Nulty,  64  111.  App.  549. 

We  do  not  discover  in  appellee's  brief  that  any  serious 
question  is  made  but  that  there  was  evidence  tending  to 
establish  negligence  on  the  part  of  appellee. 

On  the  question  of  whether,  under  the  proved  facts,  the 
appellee  was  guilty  of  negligence,  we  refer  to  North  Chicago 
St.  Ky.  Co.  V.  Gastka,  128  111.  613,  which  is  almost  precisely 
in  point. 

The  judgment  of  the  Superior  Court  will  accordingly  be 
reversed  and  the  cause  remanded. 
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Illinois   Steel  Company  v.  John  Mann. 

1.  Master  and  Servant. — Bdianoe  by  Ike  Servant  upon  Promises  of 
the  Master, — When  the  danger  of  a  service  ii  increaBed  by  the 
machinery  becoming  improtected,  either  by  accident  or  from  any  other 
cause,  the  servant  complains  and  the  master  promises  that  the  protection 
shall  be  restored,  it  must  be  considered  that  the  master  takes  upon 
himself  the  responsibility  of  any  accident  that  may  occur  during  the 
period. 


Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
November  5,  1896. 


E.  Parmalee  Prentice,  attorney  for  appellant;  Williams, 
Holt  &  Wheeler,  of  counsel. 

Even  a  promise  to  repair  does  not  relieve  an  employe  from 
the  assumption  of  hazard  where  the  danger  arises  from  the 
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ordinary  use  of  familiar  agencies.  District  of  Columbia  v. 
McElligot,  117  U.  S.  621;  Bailey  on  Master's  Liability,  20d, 
210,211;  Marsh  v.  Chickering,  101  K  Y.  396;  5  N.  E.  Kep. 
56;  Corcoran  v.  Gas  Light  Co.,  81  Wis.  191;  61 K  W.  Eep. 
32S;  Gowen  v.  Harley,  56  Fed.  Rep.  973;  Tuttle  v.  Railway 
Co.,  122  U.  S.  189;  Richards  v.  Rough,  53  Mich.  212;  18  N. 
W.  Rep.  785;  Hayden  v.  Mfg.  Co.,  29  Conn.  648. 

A  definite  promise  relied  on  for  a  reasonable  time  does 
not  absolutely  relieve  plaintiff  from  the  assumption  of  haz- 
ard as  a  matter  of  law,  but  raises  a  question  for  the  jury, 
which  in  this  case  the  court  refused  to  submit  to  the  jury  and 
ruled  as  a  matter  of  law.  Anderson  Pressed  Brick  Co.  v, 
Sobkawiak,  148  111.  673;  Counsell  v.  Hart,  145  Mass.  468; 
Beach  on  Contributory  Negligence,  Sec.  872,  note  3;  Dis- 
trict of  Columbia  v.  McElligot,  117  TT.  S.  621;  Gulf,  etc.,  R. 
R.  Co.  V.  Donnelly,  70  Tex.  371. 

Georgb  B.  Finch,  attorney  for  appellee. 

It  is  the  implied  duty  of  the  master  to  provide  reasonably 
safe  tools  and  appliances  for  the  use  of  his  servants,  and 
also  a  reasonably  safe  and  proper  place  for  the  servants  to 
perform  their  work.  Missouri  Furnace  Co.  v.  Abend,  107 
111.  44;  Hess  v.  Rosenthal,  160  111.  162;  C.  &  N.  W.  Ry.Co. 
V.  Swett,  45  111.  197;  C.  &  K  W.  Ry.  Co.  v.  Jackson,  65  111. 
492;  M.  &  O.  R.  R.  Co.  v.  Godfrey,  156  111.  78;  L  i&  St.  L. 
R.  R.  Co.  V.  Whalen,  19  111.  App.  116;  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.  242;  Pa.  Co.  v.  Lynch,  90  111.  333; 
Fairbanks  v.  Haentzsche,  73  111.  236. 

In  case  a  servant  discovers  that  his  employment  has  be- 
come more  than  ordinarily  dangerous  through  defects  in 
machinery  or  appliances  used  in  the  work,  or  in  the  place 
provided  by  the  master  in  which  to  do  the  work,  whether 
the  defect  is  the  result  of  accident  or  decay,  it  is  the  serv- 
ant's duty  to  notify  the  master  of  such  increase  of  danger 
and  quit  the  employment  unless  the  master  promises  to 
remedy  such  defect,  and,  if  he  does  so  promise,  the  master 
thereby  takes  upon  himself  the  responsibility  of  any  acci- 
dent caused  by  such  defect.  Missouri  Furnace  Co.  v.  Abend, 
107  111.  44. 
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Mr.  Justice  Gary  delivkrkd  the  opinion  of  the  Court. 

The  appellee  was  in  the  service  of  the  appellant,  and  the 
place  where  he  worked  as  a  heater  in  a  rolling  mill  was 
upon  a  floor  of  cast  iron  plates  in  front  of  a  furnace.  Un- 
der the  influence  of  damp  earth  underneath  and  heat  above, 
the  plates  warp,  the  edges  become  lower  than  the  middle, 
and  the  plates,  especially  in  the  middle,  by  wear  become 
very  smooth.  That  the  floor  was  dangerous  for  the  appel- 
lee to  work  upon  is  not  denied,  but  it  is  said  that  it  was  im- 
possible to  make  it  otherwise.  Of  that  assertion  there  is  no 
proof.  It  is  only  proved  that  with  such  plates  as  were 
used,  and  a  leaky  roof  overhead,  the  floor  could  not  be  kept 
level.  There  is  no  evidence  of  whether  better  conditions 
might  have  brought  better  results. 

The  appellee  fell  on  the  floor  and  sustained  very  severe 
injuries.  He  sued  and  has  recovered.  The  amount  of  the 
recovery  is  not  in  question. 

The  ground  upon  which  he  recovered,  is,  that  the  fore- 
man had  promised  to  fix  the  floor,  and  we  take  from  the 
brief  of  appellant  what  the  appellee  does  not  dispute : 

"Plaintiff  says  that  he  had  frequently  gone  to  Smith, the 
foreman,  and  had  told  him  that  the  standing  was  dangerous 
to  work  on. 

Q.  What  reply,  if  any,  did  he  give  you  ?  A.  Well,  he 
would  make  an  offish  reply  of  some  kind,  said  he  would  fix 
it;  wait  till  Sunday. 

Q.  Did  you  speak  to  him  more  than  once  about  it? 
A.     Oh,  yes;  quite  a  number  of  times. 

Q.  How  long  prior  to  the  accident  had  you  spoken  to 
him  about  it,  the  last  time  ?    A.     A  couple  or  three  weeks. 

Q.  What  did  he  say  at  that  time  ?  A.  The  same  old 
story,  that  he  would  fix  it  Sunday. 

Q.  Did  they  fix  it?  A.  Or  something  of  that  kind. 
All  the  fixing  they  ever  did  was  just  to  move  the  same  old 
plates  and  put  a  little  dirt  under  one  end,  and  by  the  time 
the  week  would  be  out,  it  would  be  down  again;  they  never 
could  make  it  level. 

Q.    What  were  the  conversations  there  between  you  and 


First  District — October  Term,  1896.       69 

Illinois  Steel  Co.  v.  Mann. 

Smith,  we  will  take  the  last  one  you  had  with  him?  A. 
Well,  I  could  a' t  swear  what  they  were. 

Q.  Well,  the  substance  of  them  ?  A.  The  substance  of 
them  was  that  he  could  not  repair  them  just  at  that  time, 
but  he  would  in  time;  something  to  that  effect;  he  would 
see  they  were  fixed. 

Q.  State  whether  or  not  you  placed  any  reliance  upon 
what  he  said  about  making  repairs  there!  A.  I  could  not 
say  whether  I  placed  much  reliance  upon  the  man's  word 
or  not,  but  I  supposed  it  would  be  fixed;  I  did  not  expect 
they  would  keep  them  plates  in  that  condition  much 
longer."        , 

This  is  absolutely  all  the  testimony  there  is  in  the  record 
on  the  subject  of  the  supposed  promise. 

The  conclusion  of  the  appellant  that  '^  it  must  be  admitted 
that  the  testimony  is  very  vague,"  seems  to  be  just. 

We  omit  consideration  in  detail  of  the  testimony  as  to 
what  care  the  appellee  was  himself  exercising  at  the  time 
of  the  accident. 

It  does  not  appear  in  the  narrative  of  his  conduct,  that 
there  was  in  it,  any  want  of  ordinary  care. 

The  promises  were  as  specific  or  definite  as  in  Weber 
Wagon  Co.  v.  Kehl,  40  111.  App.  584,  where  a  recovery 
was  sustained  in  this  court  and  the  judgment  affirmed  by 
the  Supreme  Court  in  139  111.  644,  with  the  statement  that 
•'  there  was  evidence  tending  to  support  the  allegations  of 
plaintiff's  declaration." 

As  there  is  in  this  case  no  counter  evidence,  there  is  no 
question  of  preponderance  of  evidence,  and  the  opinion  of 
the  Supreme  Court  in  the  Kehl  case  is  applicable. 

Without  further  reference  to  the  evidence,  we  hold  that 
the  requests  of  the  appellant  for  peremptory  instructions  to 
find  it  not  guilty  upon  the  several  counts  of  the  declaration, 
were  properly  refused. 

The  appellant  asked  a  long  instruction,  the  pith  of  which 
is  that  the  appellee  was  justified  in  continuing  his  work 
upon  the  floor,  after  promises  to  repair,  "  only  for  such 
length  of  time  thereafter  as  would  be  reasonably  sufficient 
to  enable  the  "  appellant  "  to  remedy  the  defect." 
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We  understand  that  the  reasonable  time  is  not  that  in 
which  the  repairs  could  reasonably  be  made,  but  such  time 
as  it  may  be  reasonable  for  the  servant  to  rely  upon  the 
promise  to  repair,  without  being  himself  guilty  of  negli- 
gence, barring  a  recovery. 

This  is  the  rule  explicitly  stated  in  Counsell  v.  Hall,  145 
Mass.  468,  and  printed  in  italics  in  appellant's  brief. 

Indeed,  if  we  follow  the  words  of  Holmes  v.  Clarke,  6 
Hurl.  &  Nor.  (Exch.)  348,  apparently  approved  the  second 
time  by  the  Supreme  Court  in  Anderson  Pr.  Br.  Co.  v.  Sob- 
kowiak,  148  111.  573  (there  cited  wrongly  as  from  Vol.  7  in- 
stead of  6),  the  rule  goes  much  farther  in  favor  of  the 
servant;  for  it  is  there  said,  "  if,  during  a  period  when  the 
danger  of  the  service  is  increased  by  the  machinery  becom- 
ing unprotected,  either  by  accident  or  from  other  cause,  the 
servant  complains,  and  the  master  promises  that  the  protec- 
tion shall  be  restored,  it  must  be  considered  that  the  master 
takes  upon  himself  the  responsibility  of  any  accident  that 
may  occur  during  that  period." 

In  effect,  the  court  adopted  that  doctrine  in  instructing 
the  jury  as  follows : 

"  That  if  they  should  find  that  the  foreman  of  the  defend- 
ant promised  the  plaintiff  to  repair  the  floor  and  that  by 
such  promise,  if  th€|y  should  find  the  same  was  made,  the 
plaintiff  was  led  to  believe  and  expect,  and  did  believe  and 
expect,  that  the  said  floor  would  soon  be  repaired,  and  that 
the  plaintiff  was  thereby  induced  to  continue  in  such  em- 
ployment up  to  the  time  he  Was  injured,  and  further,  that 
while  in  the  exercise  of  ordinary  care  for  his  safety  he  was 
injured  by  reason  of  the  broken,  uneven,  slippery  and  dan- 
gerous condition  of  the  floor,  then  you  should  find  the 
defendant  guilty." 

We  are  not  satisfied  that  the  instruction  is  correct;  but  if 
it  be  error,  the  Supreme  Court  will  detect  it. 

We  do  not  feel  warranted  to  say  that  a  doctrine  appar- 
ently deliberately  twice  sanctioned  by  the  Supreme  Court 
is  wrong. 

The  judgment  is  affirmed. 
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J.  E.  Bicketts  y.  The  Chicago  Permanent  Building  &  Loan  \  %  ^ 

Association  et  al. 

1.  Courts  op  Chancery — Jurisdiction  in  Issuing  Writs  of  Assist- 
ance.— A  court  of  chancery  can  not,  in  a  proceeding  to  put  a  purchaser  at 
a  mortgage  foreclosure  sale  into  possession,  try  a  question  between  totally 
independent  titles. 

2.  Equity  Practice— 4]^^^'**>  When  a  Part  of  the  Eecord.— 
Affidavits  filed  and  read  in  a  cause  are  a  part  of  the  record  and  do  not 
require  to  be  preserved  by  a  certificate  of  evidence. 

8.  Decrees  AND  OBDVBa—Must  be  Supported  by  the  Record.— An 
order  or  decree  in  equity  must  find  support  and  justification  either  in  the 
facts  sufficiently  found  by  it  or  by  evidence  appearing  in  the  record,  and 
facts  shown  by  the  record  can  not  be  overcome  by  a  recital  of  only  a  part 
of  them  in  the  order  made.    The  whole  record  must  be  looked  at. 

4  Writs  op  Assistance — When  Improper  to  Award.— When  a 
party  does  not  come  into  possession  of  premises  pendente  lite,  under 
any  party  to  the  suit,  but  enters  under  one  who  was  neither  a  party  nor 
privy,  claiming  an  independent  title  to  the  premises  in  question,  it  is 
error  to  award  a  writ  of  assistance  against  him. 

Foreclosure.— Writ  of  assistance.  Writ  of  error  to  the  Superior 
Court  of  Cook  County;  the  fion.  John  Barton  Payne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1S96.  Reversed  and  remanded. 
Opinion  filed  November  5,  1896.  ' 

Firebaugh  &  Draper,  attorneys  for  plaintiff  in  error. 

Dow,  Walker  &  Walker,  attorneys  for  defendants  in 
error. 

A  writ  of  assistance  is  the  ordinary  process  used  by  a 
court  of  chancery  to  put  a  party,  receiver,  sequestrator  or 
other  person  into  possession  of  property  when  he  is  entitled 
thereto  either  upon  a  decree  or  interlocutory  order.  Beach, 
Modem  Eq.  Pr.,  Sec.  897. 

"An  application  by  the  purchaser  of  land,  sold  under  a 
decree  of  foreclosure  for  the  writ  of  assistance  to  put  him 
in  possession  of  the  land,  is  not  the  institution  of  a  new 
suit,  but  is  auxiliary  or  incidental  to  the  decree  previously 
entered  whereby  the  rights  of  the  parties  have  become  fixed 
and  determined.''    Vahle  v.  Brackenseik,  145  111.  231. 
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Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  writ  of  error  questions  an  order  granting  a  writ  of 
assistance  against  the  plaintiff  in  error,  who  was  in  posses- 
sion of  certain  premises,  which  had  been  sold  and  bid  in  by 
the  defendant  in  error,  and  deeded  to  it,  by  virtue  of  and 
under  proceedings  in  a  foreclosure  suit  to  which  the  plaintiff 
in  error  was  not  a  party. 

Although  we  might  regard  the  aflSdavit  of  Marsh,  referred 
to  in  the  order,  that  Eicketts  was  in  possession  of  the  prem- 
ises through  Draper  as  agent  for  Barrett,  one  of  the  parties 
defendant,  as  being,  if  not  denied,  a  sufficient  justification 
for  the  issuance  of  the  rule  against  Kicketts  to  show  cause 
why  he  should  not  surrender  possession,  yet  when,  in 
answer  to  such  rule,  it  was  shown  to  be  untrue  that  Draper 
was  agent  for  Barrett,  but  that  he  was  agent  for  one  Brown, 
who  was  the  owner  of  an  independent  title  to  the  premises, ' 
which  had  been  acquired  through  a  sale  of  the  premises  for 
taxes,  and  a  tax  deed  thereof  issued  by  the  County  Clerk  to 
Brown's  grantor,  neither  Draper  nor  Brown,  nor  Brown's 
grantor,  being  a  party  to  the  foreclosure  suit,  nor  coming  in 
pendente  lite  under  anybody  who  was  a  party — quite  other 
considerations  arose. 

It  was  made  to  appear  that  Kicketts  held  possession  under 
one  holding  a  tax  title,  which,  if  valid,  would  be  paramount 
to  the  mortgage  and  everybody  claiming  through  it;  and 
the  chancery  court  could  not,  in  a  proceeding  to  put  a  pur- 
chaser at  the  mortgage  foreclosure  sale  into  possession,  try 
a  question  between  totally  independent  titles,  such  as  was 
thus  presented.     Harding  v.  LeMoyne,  114  111.  65. 

But  it  is  said  by  defendant  in  error,  that  the  insertion 
into  the  record  of  the  affidavits  and  lease  read  upon  the 
hearing  of  the  application  for  a  rule  to  show  cause,  was 
without  lawful  sanction. 

The  rule  in  chancery  is,  that  affidavits  filed  and  read  in  a 
cause  are  a  part  of  the  record,  and  do  not  require  to  be  pre- 
served by  a  certificate  of  evidence.  Dilworth  v.  Curts,  139 
111.  508. 

Again,  it  is  said  by  defendant  in  error  that  the  granting 
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of  the  writ  rested  in  the  sound  discretion  of  the  chancellor, 
and  that  the  presumption  that  he  wisely  exercised  his  power 
in  that  regard,  stands  unrebutted.  Whether  such  presump- 
tion is  rebutted  or  not,  depends  upon  what  the  entire  record 
shows.  Where  the  record  contains  evidence  which  estab- 
lishes with  certainty  facts  that  show  affirmatively  that  the 
order  was  an  improvident  one,  the  effect  of  such  facts  can 
not  be  overcome  by  a  recital  of  only  a  part  of  them  in  the 
order  made.    The  whole  record  must  be  looked  at. 

It  is  familiar  doctrine  that  an  order  or  decree  in  equity 
must  find  support  and  justification,  either  in  the  facts  spe- 
cifically found  by  it,  or  by  evidence  appearing  in  the  record. 
First  Nat.  Bank  v.  Baker,  161  III.  281;  Adair  v.  Adair,  54 
111.  App.  502;  Baird  v.  Powers,  131  111.  66. 

Although  had  there  been  nothing  in  the  record  except 
the  affidavit  of  Marsh,  it  being  recited  that  for  what  was 
thereby  made  to  appear,  the  order  was  granted,  we  might 
say  there  was  sufficient  justification  for  awarding  the  writ 
of  assistance,  yet,  it  appearing  from  the  other  evidence,  not 
denied,  in  the  record,  that  an  entirely  different  state  of  facts 
existed,  and  that  Ricketts  did  not  come  into  possession  ^^/i- 
dente  lite  under  any  party  to  the  suit,  but  entered  under  one 
who  was  neither  a  party  nor  privy,  claiming  an  independ- 
ent title  to  the  premises  involved,  we  think  it  was  clear 
error  to  award  the  writ.  Terrell  v.  Allison,  21  Wall.  289; 
Howard  v.  Railway  Co.,  101  U.  S.  837  (849);  Frelinghuy- 
sen  V.  Colden,  4  Paige  Ch.  204;  Van  Hook  v.  Throckmor- 
ton, 8  Paige  Ch.  33. 

The  decree  awarding  the  writ  of  assistance  must,  there- 
fore, be  reversed  and  the  cause  remanded. 


Tilton  H.  McCormick  t.  John  W.  Bnehler.  "eT^a 

1.    lA.OBns3tkQis&— 'Assignable — Subject  to  Equities. —  While  a  prom-     67        73. 
issory  note,  if  assigned  in  good   faith,  and  for  value,  before  it  comes    ^^  ' 

due,  is  divested  in  the  hands  of  the  assignee  of  any  equities  existing  be- 
t«veen  the  maker  and  the  assignor,  a  mortgage  given  to  secure  such  a 
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note  is  not  assignable  except  in  equity,  and  when  aBsigned  is  subject  to 
whatever  equities  existed  between  the  assignor,  and  the  maker  of  the 
note  which  the  mortgage  is  given  to  secure,  at  the  time  of  the  assign- 
ment of  such  note. 

Bill  of  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Olivbb  H,  Hobton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Reversed  and  bill  dismissed. 
Opinion  filed  November  80,  1896. 

Statement  op  the  Case. 

This  is  an  appeal  by  the  principal  defendant,  from  a 
decree  of  foreclosure  entered  in  the  Circuit  Court  of  Cook 
County.  On  March  27, 1893,  appellant  bought  the  premises 
in  controversy  from  one  William  J.  Haerther,  and  there- 
upon gave  his  note  for  $820,  secured  by  a  trust  deed  upon 
the  premises,  as  part  payment  therefor.  The  note  was  due 
one  year  after  date,  and  was  drawn  to  the  order  of  appel- 
lant, and  by  him  indorsed  and  delivered  to  William  J. 
Haerther.  The  trust  deed  was  made  to  Calvin  K.  Austin, 
as  trustee. 

On  April  25,  1893,  a  month  after  the  note  was  executed, 
appellant  made  a  payment  of  $300  thereon  to  William  J. 
Haerther,  which  was  duly  credited  on  the  back  of  the  note. 
On  May  16,  1893,  twenty-one  days  after  the  first  payment, 
he  made  another  payment  of  $100,  and  took  flaerther's 
receipt  therefor,  and  two  or  three  days  after  this  second 
payment  he  turned  over  to  Haerther  a  certificate  of  deposit 
-upon  the  Milwaukee  Avenue  State  Bank  for  the  sum  of 
$515,  as  payment  in  full  of  the  balance  upon  the  note,  to- 
gether with  interest,  and  interest  upon  another  note. 

Appellant  did  not,  at  the  time  of  making  this  last  pay- 
ment, ask  for  a  return  of  the  note  or  trust  deed,  and  did 
not  obtain  a  receipt,  but  relied  upon  Calvin  K.  Austin,  and 
the  trustee  under  the  trust  deed,  to  get  the  note  for  him 
and  release  the  trust  deed.  Soon  after  this  last  payment, 
Austin,  who  had  occupied  the  same  oflBice  with  Haerther, 
moved  out  of  the  office,  whereupon  appellant  commenced 
efforts  to  obtain  the  notes  or  a  receipt  in  full.    Haerther  was 
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hard  to  find,  and  kept  putting  appellant  oflf  until  September 
28th,  when  he  gave  appellant  a  receipt  in  full  on  account 
of  the  note  and  interest. 

On  May  29, 1893,  at  least  ten  days  after  the  last  pay- 
ment had  been  made  in  full  of  principal  and  interest  on 
said  note,  Haerther  executed  a  collateral  note  to  the  Gar- 
den City  Banking  &  Trust  Company,  of  which  appellee 
was  at  that  time  and  still  is  the  cashier,  and  delivered 
appellant's  note,  among  others,  to  the  bank  as  collateral 
security.  Said  bank  held  the  collateral  untilJuly  20,  1896, 
when  appellee  bought  it  at  public  sale. 

Prior  to  the  sale  of  this  note  by  the  bank,  notice  was 
served  upon  the  Garden  City  Banking  &  Trust  Company 
that  the  note  had  been  paid  in  full,  and  demand  made  upon 
it  to  surrender  the  note  and  trust  deed.  It  is  admitted  bv 
appellee's  solicitors  that  appellee  is  entitled  in  this  suit  to. 
only  such  protection  as  would  be  afforded  to  the  bank  had 
it  retained  possession  of  the  securities  and  filed  the  bill  to 
foreclose. 

On  March  16, 1896,  about  eight  months  after  this  pur- 
chase by  appellee,  he  instituted  foreclosure  proceedings, 
and  after  a  hearing  before  the  master,  and  upon  the  over- 
ruling of  the  exceptions  to  the  master's  report,  a  decree  of 
foreclosure  was  entered,  from  which  decree  this  appeal  is 
prosecuted. 

Newman,  Northbup  &  Levinson,  attorneys  for  appellant. 

GoLDziEB  &  BoDOEBs,  attomcys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

By  the  common  law,  choses  in  action  were  not  assignable, 
and  consequently  the  purchaser  of  a  chose  in  action  could 
not  enforce  the  same  in  an  action  at  law  in  his  own  name. 
He  did  acquire  an  equitable  right  thereto,  which  a  court  of 
equity  would  enforce,  but  subject  to  all  equities  existing 
between  the  assignor  and  the  debtor. 
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Following  this  rule,  the  Supreme  Court  of  this  State,  in 
the  case  of  Olds  v.  Cummings,  81  111.  138,  held  that  the 
assignee  of  a  mortgage  takes  it  subject  to  the  infirmities 
and  defenses  to  which  it  was  subject  in  the  hands  of  the 
assignor.  A  mortgage  is  but  an  incident  or  accessory  to 
the  debt  which  it  is  given  to  secure.  If  such  debt  be  repre- 
sented by  a  promissory  note,  which  is  in  good  faith,  for 
value,  assigned  before  it  comes  due,  the  assignee  of  such 
note  takes  it  divested  of  any  equities  as  to  the  same  existing 
between  the  maker  and  the  assignor,  because  what  is  known 
as  negotiable  instruments  are  not  only  assignable  by  virtue 
of  the  law  merchant,  but  by  the  statute  of  this  State;  as  a 
mortgage,  an  accessory  or  incident  to  a  note  is  not  assign- 
able, the  purchaser  of  a  note,  when  he  comes  to  foreclose 
the  mortgage,  although  by  his  purchase,  as  such  incident,  it 
passed  to  him,  may  be  confronted  by  and  holds  the  mort- 
gage subject  to  whatever  equities,  at  the  time  of  the 
assignment  of  the  note,  existed  between  the  maker  and 
the  assignor.  Such  ruling  in  Olds  v.  Cummings,  has  been 
affirmed  in  Walker  v.  Dement,  42  111.  272;  Sumner  v. 
Waugh,  56  111.  531;  White  v.  Sutherland,  64  111.  181;  Bryant 
v.  Vix,  83  111.  11;  C,  D.  &  V.  Ey.  Co.  v.  Lowenthal,  93  111. 
433;  Foster  v.  Strong,  5  111.  App.  223;  Towner  v.  McClel- 
land, 110  111.  542. 

The  rule  of  this  State  is  in  this  regard,  variant  from 
what  it  is  in  almost  all  the  other  States  of  the  Union. 
15  Am.  &  Eng.  Ency.  of  Law,  854;  Jones  on  Mortgages, 
5th  Ed.,  Sec.  834;  Carpenter  v.  Longan,  16  Wallace,  271. 

In  most  of  the  IStates  of  the  Union  it  is  held  that  a 
mortgage,  being  but  an  incident  of  the  debt,  can  have  no 
separate  existence;  that  when  the  debt  is  paid,  the  mort- 
.  gage  expires;  that  the  dependent  and  incidental  relation  of 
the  mortgage  is  the  controlling  consideration,  and  that 
thereby  the  case  of  a  mortgage  is  taken  out  of  the  rule 
applicable  generally  to  choses  in  action  where  no  such  state 
of  dependence  exists;  that  the  principle  acoessorvum  non 
ducit  sequitur  principale  applies. 

As  to  the  rule  now  under  consideration^  that  the  assignee 
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of  a  mortgage  takes  it  subject  to  all  the  equities  of  the 
mortgagor,  there  is  no  distinction  between  trust  deeds  and 
mortgao:es;  each  is  but  an  incumbrance,  and  each  is,  in 
common  parlance,  properly  termed  a  mortgage.  Nor  is 
there  any  distinction  between  mortgages  made  to  secure 
notes  payable  to  a  particular  person,  and  mortgages  made 
to  secure  notes  payable  to  bearer  or  to  the  order  of  the 
payor,  and  by  him  indorsed.  Randolph  on  Commercial 
Paper,  Sees.  153,  159;  1  Daniel  on  Negotiable  Instruments, 
4th  Ed.,  Sec.  729. 

We  do  not  regard  the  case  of  Miller  v.  Lamed,  103  111. 
562,  or  P.  &  S.  R.  R.  Co.  v.  Thompson,  103  111.  187,  as,  so 
far  as  this  case  is  concerned,  affecting  the  rule  enunciated 
in  Olds  V.  Cummings,  supra. 

The  note,  to  secure  which  this  mortgage  was  given,  hav- 
ing been  paid  prior  to  the  assignment  of  the  note  by  the 
holder,  neither  the  assignee  nor  the  complainant  acquired, 
as  against  the  mortgagor,  any  right  to  or  interest  in  the 
mortgaged  premises. 

The  decree  of  the  Circuit  Court  is  therefore  reversed, 
and  a  decree  will  here  be  entered  dismissing  the  bill  for 
want  of  equity. 

Reversed,^  and  bill  dismissed. 


67        77 
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Margaret  Swan  v.  Michael  H.  Mnlherin. 

1 .  Jury  Triaj^— Application  of  the  Act  of  189S.—The  act  of  June  17, 
1893,  providing  for  a  trial  by  jury  in  cases  where  the  judgment  may  be 
satisfied  by  imprisonment,  applies  to  all  cases,  whether  in  justice's  courts 
or  courts  of  record,  where  a  judgment  may  be  satisfied  by  imprisonment. 

2.  Same— Wiaiver  o/.— Under  the  act  of  June  17,  1893,  providing  for 
a  trial  by  jury  in  cases  where  the  judgment  may  be  satisfied  by  im- 
prisonment, a  jury  trial  can  be  waived  only  by  thn  defendant  executing 
a  formal  waiver  in  writing;  a  submission  of  the  cause  by  the  parties  to 
the  court  without  a  jury  is  not  sufficient. 

8.  (yONSTRUcrrioN  OP  Statutes— PTiZZ  of  the  Legislature,— Hhe  grand 
object  in  construing  statutes  is  to  ascertain  the  will  of  the  legislature, 
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and  to  accomplish  this,  courts  will  not  only  look  to  the  language  of  the 
whole  act,  but  to  the  law  as  it  was  at  the  time  of  the  passage  of  such  act, 
to  the  cause  and  motive  of  the  act  and  the  mischief  to  be  remedied  or 
avoided  thereby. 

Motion,  to  quash  execution.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Afl&rmed.    Opinion  filed  November  19, 1896. 

E.  A.  Sherbubnb,  attorney  for  plaintiff  in  error. 

Max  Robinson,  attorney  for  defendant  in  error. 

Mb.  Pbesiding  Justtob  Shepabd  delf^ebed  the  opinion 

OF  THE  CoiTBT. 

In  an  action  of  trespass  de  honis  dsportatia^  the  plaintiff 
recovered  a  judgment  for  $165.40  against  the  defendant  in 
the  Circuit  Court,  and,  later,  the  defendant  was  arrested  on 
a  ca.  sa,  and  confined  in  the  county  jail. 

Upon  an  application,  afterward  made,  the  Circuit  Court 
quashed  the  capias,  and  the  sole  question  here  is,  was  such 
action  right. 

It  is  conceded  that  the  action  of  the  court  in  quashing 
the  capias  was  based  upon  the  act,  approved  June  17,  1893 
to  be  found  in  the  Laws  of  1893,  p.  96  (State  Ed.),  entitled, 
and  as  follows : 

'^  An  act  to  provide  a  trial  by  jury  in  all  cases  where  a 
judgment  may  be  satisfied  by  imprisonment. 

Section  1.  Be  it  enacted  (etc.),  that  no  person  shall  be 
imprisoned  for  non-payment  of  a  fine  or  a  judgment  in  any 
civil,  criminal,  quasi-criminal  or  qui  ta/m  action,  except  upon 
conviction  by  jury.  Provided,  that  the  defendant  or  defend- 
ants in  any  such  action  may  waive  a  jury  trial  by  executing 
a  formal  waiver  in  writing;  and  provided  further,  that  this 
provision  shall  not  be  construed  to  apply  to  fines  inflicted 
for  contempt  of  court;  and  provided  further,  that  when 
such  waiver  of  jury  is  made,  imprisonment  may  follow  judg- 
ment of  the  court  without  conviction  by  a  jury." 

See,  also,  for  the  act,  Sec.  631,  Ch.  38,  entitled  "Criminal 
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Code,"  1  Starr  &  Curtis'  (2d  Ed.)  Annotated  Statutes,  and 
also  Sec.  175,  Ch.  79,  entitled  "Justices  and  Constables," 
Hum's  Ed.,  Rev.  Stat.  1S95. 

It  is  contended  by  plaintiff  that  the  act  applies  only  to 
justice's  courts,  and  secondly,  that  if  it  applies  to  courts  of 
record,  there  was  a  compliance  with  its  provisions,  because 
the  record  shows  that  "  the  parties  in  open  court  submitted 
the  cause  to  the  court  for  trial  without  a  jury." 

There  is  no  ground  for  the  contention  that  the  act  has 
application  only  to  cases  before  justices  of  the  peace.  It 
applies,  by  its  very  terms,  to  "  all  cases  (whether  in  justice's 
court,  or  a  court  of  record)  where  a  judgment  may  be  satis- 
fied by  imprisonment." 

Nor  do  we  think  that  a  record  that  '*  the  parties  submit- 
ted the  cause  to  the  court  for  trial  without  a  jury,"  is  a  sub- 
stantial compliance  with  the  statutory  requirement  that  a 
jury  trial  may  be  waived  only  by  the  defendant  executing 
a  formal  waiver  in  writing. 

It  was  the  law  before  the  act,  that  both  parties  might 
waive  a  jury  in  such  cases,  and  when  the  legislature  said 
that  it  should  no  longer  be,  unless  the  defendant  executed  a 
formal  waiver  in  writing,  it  will  be  presumed  that,  in  the 
view  of  the  legislature,  a  mischief  existed  that  needed  to  be 
remedied,  and  that  the  new  legislation  in  such  behalf  was 
directed  at  the  mischief  and  intended  to  remedy  it.  Courts, 
therefore,  should  hot  give  such  a  construction  to  the  legis- 
lation as  would  nullify  it,  except  for  very  grave  reasons. 

"  The  grand  object  in  construing  statutes  is  to  ascertain 
the  will  of  the  legislature;  and  to  accomplish  this,  courts  not 
only  will  look  to  the  provisions  and  language  of  the  whole 
act,  but  to  the  law  as  it  was  at  the  time  of  the  passage  of 
such  act,  to  the  cause  and  motive  of  the  act,  and  the  mis- 
chief to  be  remedied  or  avoided  thereby."  Zarreseller  v. 
The  People,  17  111.  101;  Stribling  v.  Prettyman,  67  111.  371, 

The  Circuit  Court  could,  with  regard  for  the  statute,  do 
no  less  than  quash  the  writ,  and  the  judgment  is  accord- 
ingly affirmed. 
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Berit  Jorgenson  r.  Johnson  Chair  Co. 

1.  Ordinary  CAKO—WTiat  is  Not  an  Exercv*e  of, — A  person  em- 
ployed to  perform  a  particular  service  about  a  building  at  night,  who 
ventures  into  an  unfamiliar  part  of  the  building,  not  lighted,  and,  grop- 
ing about  in  the  dark,  falls  down  a  shaft  and  is  injured,  is  not  exercis- 
ing ordinary  care. 

Action  for  Personal  Injarles.— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  November  19, 1896. 

Statement  of  the  Case. 

Plaintiff  in  error  was  a  servant  employed  by  the  defend- 
ant corporation  to  scrub  its  oflBce  floors.  The  defendant's 
place  of  business  was  located  at  225  North  Green  street, 
Chicago,  fronting  west  on  Green  street,  the  building  con- 
sisting of  five  stories,  constituting  one  of  the  largest  chair 
factories  in  the  country.  The  first  floor  above  the  base- 
ment was  used  as  a  shipping  room  and  as  offices.  These 
offices,  five  in  number,  fronted  on  Green  street,  a  partition 
of  wood  and  glass  separating  them  from  the  shipping  room. 
A  door  opened  out  of  the  offices  into  the  shipping  room,  so 
that  one  coming  out  of  the  office  door  would  be  fronting 
east.  A  freight  elevator  shaft  extended  from  the  basement 
up  through  the  shipping  room  and  the  stories  above,  up 
and  down  which  shaft  an  elevator  platform  plied,  as  occa- 
sion required,  in  the  hoisting  and  lowering  of  merchandise. 
The  dimensions  of  the  elevator  were  six  by  eight  feet. 
There  was  no  opening  or  doorway  from  the  shipping  room 
into  the  elevator  shaft,  the  entire  width  of  the  shaft.  There 
was  no  door,  or  gate,  or  guard  to  the  opening  from  the  ship- 
ping room  into  the  shaft  other  than  a  two-by-four  scantling 
across  the  whole  width  of  the  opening,  kept  in  place  by  a 
groove  in  each  end,  in  which  it  ran,  and  was  operated  up 
and  down  by  means  of  a  weight  attached  to  a  cord.  By 
this  contrivance  the  bar  was  permitted  to  descend  within 
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two  and  one-half  or  three  feet  of  the  shipping  room  floor, 
and  could  be  elevated  to  six  and  one-half  feet  above  the 
shipping  room  floor.  The  opening  into  the  elevator  shaft 
from  the  shipping  room  floor  was  about  thirty  feet  from  the 
office  door,  a  little  to  the  left.  Near  to  the  left  side  of  the 
elevator  was  a  box  in  which  pieces  of  cloth,  called  burlaps, 
were  dumped,  an  article  used  in  manufacturing  and  pack- 
ing chairs  and  other  furniture  by  defendant.  Pieces  of  bur- 
laps were  usually  left  on  the  floor  near  the  box.  These  five 
offices  were  used  as  the  business  offices  of  defendant,  and 
were  scrubbed  every  second  Monday  evening  after  the  busi- 
ness of  the  day  was  over. 

On  the  evening  of  the  9th  day  of  May,  1892,  plaintiff  in 
error,  at  about  half  past  six  or  seven  o'clock,  entered  the 
offices  by  the  Green  street  entrance  for  the  purpose  of  scrub- 
bing the  office  floors,  a  service  which  she  had  been  perform- 
ing for  the  defendant  for  a  period  of  eighteen  months,  next 
previous  to  that  evening.  Another  woman,  by  the  name  of 
Bergitha  Johnson,  was  also  employed  by  defendant  to  assist 
in  scrubbing  and  cleaning  the  offices,  and  had  been  so  em- 
ployed for  about  six  months.  The  offices  were  lighted  by 
gas.  There  was  no  light  in  the  shipping  room  on  this 
evenino^,  except  such  as  shone  dimly  through  the  office  par- 
tition windows,  and  a  small  gas  jet  dimly  burning  over  a 
sink  at  the  right  hand  of  the  office  door  in  the  shipping 
room  and  close  up  to  the  partition.  By  the  oral  contract  of 
employment,  the  defendant  was  to  furnish  plaintiff  with  the 
necessary  implements  or  tools,  such  as  hot  water,  soap,  pails 
and  cloths  to  scrub  and  wipe  up  the  floor.  Plaintiff  in  error, 
after  having  scrubbed  one  of  the  offices,  needing  more  hot 
water,  sent  the  night  watchman  for  hot  water,  and  also 
needing  rags  with  which  to  wipe  up  and  dry  the  office  floor, 
to  obtain  some  burlaps  for  that  purpose,  she  went  out  of 
the  office  door  to  the  place  where  the  burlaps  were  kept,  and, 
she  claims,  not  knowing  that  there  was  an  elevator  shaft 
there,  in  her  endeavor  to  find  burlaps,  fell  down  the  elevator 
shaft,  a  distance  of  about  twelve  feet,  striking  on  the  ele- 
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vator  platform  which  was  resting  in  the  basement,  receiv- 
ing the  injuries  complained  of  in  the  declaration. 

The  negligence  alleged  in  the  declaration  is,  that  defend- 
ant in  error  carelessly,  wrongfully  and  negligently  per- 
mitted the  opening  into  the  elevator  shaft  to  be  unguarded, 
unprotected  and  unlighted,  and  to  remain  in  a  dangerous 
condition,  although  it  well  knew  that  the  servants  employed 
by  it  to  scrub  and  clean  out  said  rooms,  would  necessarily 
be  required  to  be  and  remain  there  upon  said  premises  after 
daylight,  and  perform  the  services  required  of  them  by  arti- 
ficial light. 

The  judge  of  the  Circuit  Court,  at  the  conclusion  of  the 
plaintiff's  case,  instructed  the  jury  to  find  for  the  defend- 
ant. 

From  the  judgment  entered  upon  a  verdict  rendered  in 
pursuance  of  such  instruction,  the  plaintiff  prosecutes  a 
writ  of  error. 

Dow,  Walker  &  Walker,  attorneys  for  plaintiff  in  error. 

RicHOLsoN,  Matson  &  Drake,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

If  it  had  been  the  practice  of  the  plaintiff  to  go  for  bur- 
laps to  the  box  by  the  side  of  the  elevator  shaft,  then  she 
knew  of  the  existence  of  such  shaft. 

If  she  had  ever  before  gone  to  such  box,  there  is  in  the 
record  nothing  to  show  that  the  defendant  had  any  reason 
for  thinking  that  she  would  do  so  on  the  night  she  was  in- 
jured, and  consequently  no  notice  that  it  was  necessary  to 
guard  the  shaft  so  that  she  could  not  fall  down  the  same. 

The  shipping  room  through  which  the  shaft  ran,  was  not 
a  part  of  the  territory  where  she  worked.  It  was  not 
lighted  at  night,  and  in  venturing  into  this,  as  she  claims, 
to  her  unfamiliar  part  of  the  building,  and  groping  about 
in  the  dark,  in  a  chair  factory,  the  plaintiff  was  not  exercis- 
ing ordinary  care. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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William    H.    Stockham^  Impleaded^  etc.^  y.  John  J. 

Simmons. 

1.  Statutes  op  Other  Stateb— Must  be  Pleaded,— The  courts  of  this 
State  do  not  take  judicial  notice  of  the  statutes  of  other  States,  and  when 
a  party  relies  upon  such  a  statute  he  must  plead  it,  and  its  terms  so  far 
as  relied  upon  must  be  set  forth. 

2.  Practice — Mistake  in  an  Affidavit,  When  Objectionable, — ^A  copy 
of  an  affidavit  asking  to  have  a  suit  placed  upon  the  short  cause  calendar 
need  not  be  served  with  the  notice  required  by  the  statute,  and  a  mis- 
take in  such  an  affidavit  so  served,  is  not  ground  for  complaint,  unless 
some  one  has  been  injured  thereby. 

Assnmpsit,  on  a  promissory  note.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  HuTCfflNSON,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Novem- 
ber 19,  1896. 

Randall  "W.  Burns  and  Leon  L.  Loehb,  attorneys  for 
plaintiff  in  error;  Eich  &  Stone,  of  counsel. 

Heokman  &  Elsdon,  attorneys  for  defendant  in  error. 

Mr.  Justice  Gary  pehvered  the  opinion  of  the  Court. 

The  defendant  in  error  sued  the  plaintiff  in  error  upon  a 
promissory  note  made  by  the  plaintiff  in  error,  and  Adele 
A.  and  Bird  Bickford.  The  Bickfords  were  not  served  with 
summons.  The  plaintiff  in  error  pleaded  that  the  note  was 
executed  and  delivered  in  Indiana;  that  the  plaintiff  in  error 
was  only  surety  for  Adele,  as  the  defendant  in  error  knew 
at  the  time,  and  that "  by  the  laws  of  the  State  of  Indiana, 
and  bv  force  of  the  statutes  of  Indiana  in  such  case  made 
and  provided,  to  wit,  sections  738-9  of  the  Revised  Statutes 
of  1881,  or  Bums'  Indiana  Statutes,  sections  1212, 1213,  the 
property  of  a  surety  upon  a  note  or  contract  can  not  be 
held  liable  for  the  debt  until  after  the  property  of  his  prin- 
cipal shall  have  been  exhausted  by  legal  process;  that  this 
defendant,  William  H.  Stockham,  before  and  after  the 
commencement  of  this  suit  duly  notified  and  requested  the 
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said  plaintiff  to  take  legal  proceedings  against  his  said 
principal,  Adele  Bickford,  and  to  exhaust  her  property  be- 
fore taking  proceedings  against  him  for  the  collection  of  said 
note." 

The  argument  that  this  plea  is  of  any  avail  under  Sec.  1, 
Ch.  132,  Sureties,  R  S.,  must  be  an  afterthought.  It  does 
not  state,  as  that  statute  requires,  that  the  request  was  "  by 
writing." 

Waiving  the  question  whether  the  Indiana  statute  affects 
the  right  or  only  the  remedy,  the  plea  does  not  state  facts, 
but  inferences.     1  Ch.  PL,  196,  Ed.  1828. 

What  can  or  can  not  be  done  by  the  statute  of  another 
State,  is  a  conclusion  from  the  terms  of  the  statute,  and  to 
claim  any  right  under  such  statute,  it  must  be  set  out. 
iloyt  V.  McNiel,  13  Minn.  390,  original  edition;  362  Gilfil- 
lan  edition,  and  cases  there  cited. 

A  demurrer  was  rightly  sustained  to  the  plea.  The  case 
was  tried,  against  the  exception  of  the  plaintiff  in  error, 
upon  a  "  short  cause  calendar."  The  objection  to  such  trial 
was,  that  the  date  of  the  jurat  to  the  affidavit  for  placing  it 
there,  was  wrongly  stated  in  the  copy  served  with  the  notice, 
upon  the  attorneys  of  the  plaintiff  in  error. 

The  statute  does  not  require  that  a  copy  of  the  affidavit 
shall  be  served  with  the  notice. 

Had  anybody  been  misled  by  the  mistake,  a  diflferent  ques- 
tion might  be  presented,  but  as  there  is  no  pretense  of  that, 
the  mistake  was  unimportant. 

The  judgment  in  favor  of  the  defendant  in  error  is 
affirmed. 


£   w  John  Wood  Todd  v.  Edward  C.  Mitcliell. 

|"ti7      84 
168s  190 

-rrz —  ^         1.    Fraud. — When  Admissible   at  Law  to   Impeach  a  Deed.— In  a 
94      549      tnaX  at  law,  fraud  in  the  execution  of  a  deed  may  be  given  in  evidence, 
" but  it  can  not  be  proved  that  the  transactions  which  preceded  and  in- 
duced the  execution  of  the  deed  were  fraudulent,  and  where  a  party 
knowingly  and  voluntarily  signs  a  deed,  although  he  be  induced  thereto 
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by  the  fraudulent  contrivances  of  others,  yet  if  it  be  such  as  will  convey 
title  it  can  only  be  impeached  and  set  aside,  and  parol  evidence  received 
for  that  purpose  in  a  court  of  equity,  and  in  the  absence  of  reformation 
or  a  setting  aside  of  it  for  fraud,  or  other  sufficient  ground,  the  terms  of 
the  deed  must  control. 


CoYenanty  for  breach  of  warranty.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neelt,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Justice  Wateb- 
MAN  dissenting.    Opinion  filed  November  80,  1896. 

Millard  &  Abbey,  attorneys  for  appellant. 
Edwin  "Whitb  Moore,  attorney  for  appellee. 

Mb.  Pbesiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  action  was  brought  by  appellant  as  plaintiff,  against 
appellee  as  defendant,  to  recover  damages  for  a  breach  of 
covenants  against  incumbrances,  contained  in  a  warranty 
deed  of  certain  real  estate  in  Highland  Park,  Cook  county, 
made  by  appellee  to  appellant  in  the  year  1877. 

To  the  declaration,  the  defendant  pleaded  the  general 
issue  of  rum  est  factum,  and  also  special  pleas  of  a  release 
under  seal  of  the  cause  of  action  mentioned  in  the  declara- 
tion, by  the  plaintiff  to  the  defendant,  executed  June  10, 
1890,  for  a  valuable  consideration. 

Greneral  replications  to  the  special  pleas  were  filed,  and 
upon  issues  joined,  the  cause  was  submitted  to  the  court 
without  a  jury. 

After  the  evidence  had  been  heard,  but  before  judgment, 
the  appellant  was  given  leave  to  file  additional  replications, 
setting  up  that  the  pleaded  release  was  obtained  by  fraud, 
and  averring  that  the  fraud  consisted  in  a  concealment  by 
appellee,  in  collusion  with  others,  from  appellant  of  the 
existence  of  the  cause  of  action  declared  upon,  of  which 
they  then  knew,  but  he  did  not,  by  means  of  which  conceal- 
ment the  appellant,  by  the  appellee  and  those  in  collusion 
with  him,  was  led  to  believe  and  did  believe,  that  the  re- 


86  Appellate  Courts  of  Illinois. 

Vol.  67.]  Todd  v.  MitcheU. 

lease  related  only  to  matters  and  things  involved  in  a  cer- 
tain chancery  suit  brought  by  appellee  against  appellant  on 
June  3,  1890,  and  was  procured  and  induced  to  sign  said  re- 
lease. 

The  breach  of  covenant  that  was  made  to  appear,  arose 
from  the  foreclosure  by  a  trustee's  sale,  made  in  1887,  under 
a  "  blanket "  trust  deed  in  the  nature  of  a  mortgage,  made 
by  the  Highland  Park  Building  Company  in  1875,  cover- 
ing the  lots  in  question  and  other  premises,  the  lien  of 
which  was  prior  to  the  title  of  appellee,  and  of  which  sale 
or  foreclosure  it  does  not  appear  that  appellee  knew  until 
in  March,  1890,  nor  that  appellant  had  personal  knowledge 
until  in  August,  1893,  which  was  more  than  two  years  after 
the  release  in  question  was  given. 

Besides  the  transaction  concerning  the  Highland  Park 
lots,  the  parties  seem  to  have  had  other  relations  concern- 
ing other  real  estate,  and  on  said  June  3,  1890,  when  appel- 
lant was  in  Chicago,  he  being  a  resident  of  London,  Eng- 
land, the  appellee  filed  a  bill  in  equity  for  an  accounting 
from  him. 

The  appellant,  at  that  time  having  trouble  with  one  B.  F. 
Jacobs  concerning  matters  between  themselves  and  others, 
which  was  in  process  of  compromise  when  appellee's  bill 
for  an  accounting  was  filed,  insisted  with  Jacobs  that  before 
he  would  go  further  in  the  pending  negotiations  for  a  set- 
tlement of  such  controversies,  he,  Jacobs,  must  procure  an 
acquittance  from  appellee  of  all  matters  involved  in  his 
equity  suit  for  an  accounting,  and  for  the  beginning  of 
which  suit,  Jacobs  testified  that  the  appellant  held  him  re- 
sponsible. 

The  result  was,  that  without  the  personal  participation  of 
appellant,  except  to  execute  the  paper,  the  following  release 
was  executed  by  both  appellant  and  appellee  : 

"  This  agreement  and  release,  made  between  Edward  C. 
Mitchell,  of  Chicago,  Illinois,  and  John  W.  Todd,  of  Lon- 
don, England,  witnesseth : 

That,  whereas,  there  is  a  difference  between  the  parties 
hereto  respecting  certain  profits  in  some  real  estate  trans- 
actions of  said  Todd  in  Chicago,  Illinois. 
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And,  whereas,  said  Mitchell  has  lately  brought  his  action 
against  said  Todd  for  an  accounting  between  himself  and 
said  Todd; 

And,  whereas,  said  parties  hereto  have  compromised  said 
differences : 

Now,  therefore,  in  consideration  of  said  differences,  and 
in  further  consideration  of  one  dollar  and  other  good  and 
valuable  considerations  passing  from  said  Todd  to  said 
Mitchell,  and  from  said  Mitchell  to  said  Todd,  the  parties 
hereto  do  hereby  forever  release  and  discharge  each  other 
from  any  and  all  claims,  demands,  accounting,  and  from  any 
and  all  profits,  dealings,  moneys,  or  other  values  whatever. 
And  in  consideration  aforesaid,  do  hereby  forever  release 
and  discharge  each  other  from  any  and  all  claims  and  de- 
mands of  any  name  and  nature  whatsoever  which  either 
may  have  against  the  other. 

In  witness  whereof,  said  Edward  0.  Mitchell  and  John  W. 

Todd  have  hereunto  set  their  hands  and  seals,  this  10th  day 

of  June,  A.  D.  1890. 

Edward  0.  Mitchell,  [Seal.] 

J.  W.  Todd.  [Seal.]  " 

There  does  not  seem  to  be  much,  if  any,  question  but  that 
in  the  negotiations  which  ensued  between  Jacobs  and  the 
appellee,  and  culminated  in  the  release,  the  question  of  the 
liability  of  appellee  to  appellant  upon  appellee's  covenant 
against  incumbrances  contained  in  his  deed  to  appellant,  was 
talked  of  and  considered,  but  from  anything  contained  in 
this  record,  whatever  the  true  fact  may  be,  concerning  which 
we  should  not,  in  view  of  other  possible  litigation  between 
the  parties,  express  an  opinion,  it  is  quite  plain  that  appel- 
lant did  not  consider  such  question,  for  the  reason  that  he 
was  not  actually  informed  until  long  afterward,  that  the 
title  to  the  premises  had  failed,  and  hence  did  not  know 
that  he  had  any  claim,  because  thereof,  against  appellee. 

Much  argument  has  been  made  upon  the  question  whether 
Jacobs  was  the  agent  of  the  appellant  in  conducting  the  ne- 
gotiations which  culminated  in  the  execution  of  the  release 
and  the  dismissal  of  the  suit  in  equity  brought  by  appellee 
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against  the  appellant,  and  whether  the  notice  that  Jacobs 
had  of  the  right  of  action  then  existing  in  appellant  against 
the  appellee  for  the  breach  of  covenant  declared  upon,  con- 
stituted notice  to  the  appellant  which  would  bind  him,  but 
we  do  not  deem  it  to  be  necessary  to  consider  those  ques- 
tions, or  others  to  the  same  point.  Nor  need  we  consider 
as  to  whether  there  was,  or  not,  error  in  excluding  offered 
evidence  touching  the  question  of  fraud,  further  than  to  say 
that  at  the  time  the  evidence  was  offered,  there  was  no  issue 
of  fraud  presented  by  the  pleadings.  It  was  not  until  after 
all  evidence  was  in,  that  the  replications  presenting  that 
issue  were  filed,  or  asked  to  be  filed,  and  it  would  seem  that 
it  should  not  be  held  to  constitute  error  to  exclude  evidence 
that  might  tend  to  establish  some  issue  not  before  the  court, 
when  upon  the  issues,  as  formed,  it  was  not  error. 

The  majority  of  the  court  feel  that  the  case  must  be  de- 
cided upon  other  grounds. 

The  fraud  pleaded  by  the  additional  replication  consisted 
in  the  concealment  of  a  material  circumstance  known  to  the 
appellee,  but  unknown  to  the  appellant,  whereby  appellant 
was  induced  to  execute  the  release. 

Such  might  be  ground  in  equity  for  a  reformation  of  the 
release  so  as  to  make  it  comply  with  what  was  in  the  con- 
templation of  the  parties  at  the  time  it  was  executed,  or  for 
an  avoiding  of  it  entirely.  But  we  regard  the  release  as 
constituting  a  perfect  bar  at  law. 

"  The  rule  is  familiar,  wherever  the  distinction  between 
law  and  equity  is  preserved,  that  in  a  trial  at  law,  fraud  in 
the  execution  of  a  deed  may  be  given  in  evidence,  as  that, 
through  misreading,  or  the  substitution  of  one  paper  for 
another,  or  by  other  device  and  trickery,  he  was  induced  to 
seal  it,  believing,  at  the  time,  that  he  was  sealing  something 
else;  but  it  can  not  be  proved  that  the  transactions  which 
preceded  and  induced  the  execution  of  the  deed  were  fraudu- 
lent. Where  a  party  knowingly  and  voluntarily  signs  a 
deed,  although  he  do  so  in  violation  of  his  duty  and  of  the 
laws,  or  be  induced  thereto  by  the  fraudulent  contrivances 
of  others,  yet  if  it  be  such,  upon  its  face,  as  will  convey 
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title,  it  can  only  be  impeached  and  set  aside,  and  parol  evi- 
dence be  received  for  that  purpose,  in  a  court  of  equity." 
Windett  v.  Hurlbut,  115  111.  403;  Johnson  v.  Wilson,  33  111. 
App.  639. 

In  the  absence  of  reformation,  or  a  setting  aside  of  it  be- 
cause of  fraud,  or  other  suflBcient  ground,  the  terms  of  the 
release  must  control.  So  long  as  it  stands,  the  presumption 
is,  in  accordance  with  inflexible  rules,  that  it  speaks  the  in- 
tention of  the  parties  to  it,  and  they  can  not  be  permitted 
to  contradict  or  change  it  by  testifying  as  to  what  the 
intention  of  the  paper  was.  Gardt  v.  Brown,  113  111.  476; 
Wood  V.  Clark,  1 21  111.  359. 

Upon  the  record  as  it  stands,  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

Mr.  Justice  Waterman  dissenting. 

It  is  a  familiar  rule  that  the  court,  in  construing  an  in- 
strument, will  place  itself  in  the  shoes  of  the  parties  by  whom 
it  was  made,  that,  viewing  the  subject-matter  from  the 
standpoint  which  they  occupied,  it  may  arrive  at  a  correct 
understanding  of  the  meaning  intended  to  be  expressed  by 
the  words  made  use  of. 

Applying  this  rule  to  the  present  case,  we  find  that  some 
years  prior  to  the  time  at  which  the  release  under  considera- 
tion w^as  made,  appellee  conveyed  by  warranty  deed  certain 
premises  to  appellant,  the  title  to  which  afterward  failed, 
leaving  appellee  liable  upon  his  covenants;  that  at  the  .time 
the  release  in  question  was  made,  appellee  was  aware  of 
such  failure,  while  appellant  was  entirely  ignorant  of  the 
same;  that  one  Jacobs,  through  whose  agency  appellant  had 
purchased  the  property  in  question,  was  also,  and  had  been 
for  some  time,  aware  of  the  failure  of  title  to  such  property, 
but  had  failed  to  inform  appellant  of  the  same,  and  knew 
that  appellant  was  ignorant  in  respect  thereto. 

Jacobs  was,  just  before,  and  at  the  time  the  release  was 
executed,  in  the  midst  of  transactions  with  appellant  of  the 
greatest  imoortance  to  him,  Jacobs,  involvino^  his  entire 
property,  so  that  Jacobs  felt  it  was  for  his  interest,  essential 
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that  he  should  come  to  an  amicable  understanding  and 
settlement  with  appellant.  Of  this  Jacobs  informed  appel- 
lee, and  also  informed  him  that  because  of  the  suit  which 
appellee  had  commenced  against  appellant,  appellant  was 
very  indignant,  and  believing  that  Jacobs  had  instigated 
the  same,  refused  to  come  to  any  agreement  or  settlement 
with  him,  Jacobs.  Jacobs  thereon  told  appellee  that  he 
wanted  his  suit  withdrawn,  so  that  he,  Jacobs,  could  settle 
his  own  matter  with  appellant,  and  finally,  to  induce  the 
withdrawal  of  said  suit,  Jacobs  gave  to  appellee  his,  Jacobs  " 
note,  for  $10,000,  as  a  consideration  for  the  withdrawal  of 
said  suit. 

Appellant  knew  nothing  about  the  means  resorted  to  by 
Jacobs  to  procure  the  withdrawal  of  appellee's  suit. 

Under  these  circumstances,  with  the  knowledge  on  the 
part  of  appellee  that  appellant  was  entirely  ignorant  of  his 
just  claim  against  appellee  upon  his  covenants  of  warranty, 
the  release  in  question  was  executed.  Prior  to  the  making 
of  this  release,  appellee  consulted  his  lawyer,  Baldwin,  as  to 
a  release  already  drawn,  asking  him  if  it  would  cover  ap- 
pellant's claim  for  the  failure  of  the  title  to  the  Highland 
Park  lots.  Baldwin  advised  appellee  that  it  would,  but  to 
make  sure,  drew  up  a  new  release,  and  inserted  therein  a 
mutual  release  clause,  advising  Mitchell  that  such  clause 
would  cover  the  liability  on  the  lots.  It  is  apparent  that 
when  the  last  mentioned  release  was  executed,  appellee  was 
well  aware  that  appellant  did  not  and  could  not  intend 
thereby  to  release  appellee  from  his  liability  on  the  cove- 
nants contained  in  his  deed  for  the  Highland  Park  lots, 
because  appellee  well  knew  that  appellant  was  entirely  igno- 
rant of  the  failure  of  his  title  to  said  lots,  and  the  consequent 
obligation  which  appellee  was  under  upon  his  covenants. 
Appellee  executed  and  obtained  this  release,  fully  believing 
that  thereby  he  was  obtaining  from  appellant  that  which  he 
had  no  intention  of  giving. 

Construing  the  instrument  from  the  standpoint  of  the 
parties,  the  general  words  of  release  must  be  held  to  include 
only  what  the  parties,  not  one  of  them,  who  knew  that  the 
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other  was  being  deceived,  intended,  which  was  to  execute 
a  release  of  the  claims  which  each  had  in  mind,  and  was  in- 
formed of.  A  release,  however  general  in  its  terms,  will 
be  limited  to  those  things  contemplated  by  the  parties  at 
the  time  it  is  made,  and  will  not  be  construed  to  include 
particular  things  then  unknown  and  uncontemplated.  The 
circumstances  surrounding  the  parties  at  the  time  a  release 
is  made,  are  to  be  kept  in  view,  as  well  as  the  purpose  for 
which  it  was  executed.  A  release  will  not  be  construed  so 
as  to.  include  rights  of  which  the  releasor  was  ignorant 
when  he  executed  it.  20th  Am.  &  Eng.  Ency.  of  Law,  745; 
Addison  on  Contracts,  8th  Ed.,  Vol.  2,  p.  1223;  Leake  on 
Contracts,  1st  Ed.,  925. 

The  general  words  of  release  will  be  restrained  in  their 
effect  by  the  recitals  contained  in  the  instrument,  as  applied 
to  the  subject-matter,  and  this  is  true  at  law  as  well  as  in 
equity.  Lyall  et  al.  v.  Edwards  et  al.,  6  Hurlstone  &  Nor- 
man, 336;  Addison  on  Contracts,  p.  1223;  Hazelgrove  v. 
House,  6  Best  &  Smith,  975;  Blair  v.  Chicago  &  Alton  Ey. 
Co.,  89  Mo.  383-393;  Payler  v.  Homersham,  4  Maule  & 
Selwyn,  423;  Lyman  v.  Clark,  9  Mass.  235;  Rich  v.  Lord, 
1 8  Pickering,  322. 

In  Simons  v.  Johnson  &  Moore,  3d  Barnwell  &  Adol- 
phus,  175,  23  Common  Law,  84,  the  release  under  considera- 
tion was  most  sweeping  in  its  terms,  being  "  unto  the  said  J. 
Johnson,  his  heirs,  executors  and  administrators,  and  every 
of  them,  all  and  all  manner  of  actions  and  causes  of  action, 
suits,  controversies,  sums  of  money,  bills,  bonds,  writings 
obligatory,  accounts,  reckonings,  damages,  judgments,  ex- 
ecutions, claims  and  demands  whatsoever,  both  at  law  and 
in  equity,  which  against  him,  J.  Johnson,  his  heirs,  execu- 
tors and  administrators,  or  any  of  them,  or  against  his,  their, 
pr  any  of  their  lands,  tenements,  goods,  chattels,  or  real  or 
personal  estate,  he,  N".  Simons,  now  hath,  or  he,  his  heirs, 
executors  or  administrators  may  hereafter  claim,  for,  upon, 
or  by  reason  of  any  matter,  cause,  or  thing  whatsoever, 
from  the  beginning  of  the  world  to  the  day  of  the  date  of 
these  presents." 
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Yet  the  court  there  held  that  it  would  look  to  the  recital 
of  the  release,  and  that  parol  evidence  of  the  nature  of  the 
actions  mentioned  in  such  recital,  was  admissible;  and  so 
doing,  the  court  found  that  the  release  was  intended  to,  and 
did,  apply  only  to  the  matter  recited,  namely,  the  actions 
then  depending,  and  that  the  object  of  the  release  was  to 
put  an  end  to  them.  In  the  present  case,  the  release  con- 
tains the  following  recitals : 

"  That,  whereas,  there  is  a  difference  between  the  parties 
hereto  respecting  certain  profits  in  some  real  estate  trans- 
actions of  said  Todd  in  Chicago,  Illinois. 

■ 

And,  whereas,  said  Mitchell  has  lately  brought  his  action 
against  said  Todd  for  an  accounting  between  himself  and 
said  Todd. 

And,  whereas,  said  parties  hereto  have  compromised 
said  differences." 

And  then  goes  on  to  say,  that  "  therefore,  in  consideration 
of  said  differences,  and  of  one  dollar  and  other  good  and 
valuable  consideration,  the  parties  do  release,"  etc. 

The  general  words  of  the  release,  as  appears  to  me,  are 
restricted  by  the  recitals,  they  clearly  showing  what  the 
parties  had  in  mind,  and  what  it  was  which  they  intended 
to  release;  which  construction  is  in  entire  accord  with  the 
light  thrown  upon  the  transaction  by  a  consideration  of  the 
circumstances  surrounding  when  it  was  made.  I  am  there- 
fore of  the  opinion  that  certain  propositions  of  law  asked 
by  the  plaintiff,  and  refused  by  the  court,  should  have  been 
held,  and  that  the  judgment  of  the  Circuit  Court  should  be 
reversed  and  the  cause  remanded. 


|tf?  m      lake  Shore  &  M.  S.  Ry.  Co.,  Chicago  &  N.  W.  Ry.  Co, 
^\,  4^1  and  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Frank  E. 

Scott,  for  use  of  Lucius  B.  Mantonya. 

1.  Garnishment— To  Wliai  a  Oamishee  May  Obfect^A  garnishee 
can  object  only  to  such  proceedings  of  the  garnishing  creditor  against 
the  defendant,  as  aflfect  the  jurisdiction  of  the  court  over  the  defendant. 

2.  Same— W^/wii  Debts  May  he  Readied  by. — A  garnishing  judgment 
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creditor  of  several  joint,  who  are  also  several,  judgment  debtors,  has  all 
the  rights  that  either  one  of  such  debtors  has,  and  may  maintain  garnish- 
ment proceedings  for  a  debt  due  to  only  one  of  such  judgment  debtors. 

3.  Same — When  Payment  Will  Not  Release, — Where  the  original 
affidavit  for  garnishee  summons  set  up  that  the  garnishees  were  "in- 
debted to  said'defendants,*'  but  was  later  amended  so  as  to  read  that  the 
garnishees  were  **  indebted  to  each  of  the  defendants  severally  as  well  as 
jointly,'*  it  was  held  that  payment  made  after  the  commencement  of 
the  suit,  but  before  the  filing  of  the  amended  affidavit,  did  not  release  the 
garnishees. 

4.  Same — Objections  Waived  by  Filing  Answer, — The  filing  of  an 
answer  to  interrogatories  in  a  garnishment  proceeding  acts  as  a  waiver 
of  objections  that  might  be  made  because  of  inconsistency  between  the 
affidavit  and  the  interrogatories. 

5.  Same — Objections  to  Amount  of  Judgment,  When  Allowed. — ^A 
garnishee  who  has  answered  that  he  has  paid  pendente  lite  all  that  he 
owed  the  judgment  debtor  can  not  complain  that  the  judgment  entered 
against  him  was  for  the  amount  due  to  the  garnishing  creditor,  and  not 
for  the  full  amount  originally  due  to  the  judgment  debtor. 

Garnishment  proceedings. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  November 
30, 1896. 

Charles  B.  Keeleb,  William  McFadon  and  Arthur  W. 
PuLVER,  attorneys  for  appellants. 

Leon  L.  Loehe  and  Rich  &  Stone,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  by  the  three  appellants,  severally,  upon 
the  same  record,  from  judgments  rendered  against  them, 
severally,  as  garnishees,  summoned,  etc.,  under  the  provis- 
ions of  the  garnishment  act. 

Mantonya  recovered  a  judgment  against  Scott  and 
Stockton,  and,  after  a  return  of  execution  unsatisfied,  sued 
out  garnishee  process  against  each  of  the  appellants. 

The  appellants  at  first  answered,  denying  any  indebt- 
edness to  Scott  and  Stockton  jointly,  and  subsequently, 
upon  being  ruled  to  answer  sufficiently  (after  certain  pro- 
ceedings hereinafter  mentioned),  answered  again,  that  at 
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the  time  of  the  service  of  the  writ  they  were  severally  in- 
debted to  Scott  individually,  and  not  to  Stockton,  but  had 
paid  Scott  in  full,  between  the  time  of  filing  their  original 
answers  and  the  time  of  so  answering. 

Some  question  is  made  because  of  a  claii^ed  defect  in 
both  the  original  and  amended  affidavits  for  garnishee  sum- 
mons. A  garnishee  can  object  only  to  such  proceedings  of 
the  garnishing  creditor  against  the  defendant  as  affect  the 
jurisdiction  of  the  court  over  the  defendant.  Am.  Cent. 
Ins.  Co.  V.  Hettler,  46  111.  App.  416. 

The  defects  complained  of  in  no  way  affected  the  ques- 
tion of  such  jurisdiction. 

Whether  a  judgment  creditor  of  two  or  more  joint  judg- 
ment defendants  can  maintain  garnishment  for  a  debt,  due 
to  one  of  such  defendants,  is  the  really  meritorious  question 
in  the  case,  and  is  one  that  has  never  been  directly  decided 
in  this  State,  so  far  as  we  are  informed,  although  it  has  fre- 
quently been  held,  and  is  common  learning,  that  the  gar- 
nishing judgment  creditor  can  have  no  other  or  greater 
rights  against  the  garnishee  than  the  judgment  debtor  has. 

But,  as  we  conceive,  it  is  no  more  than  a  legitimate  ex- 
tension of  that  rule  to  hold  that  the  garnishing  judgment 
creditor  of  several  joint,  who  are  also  several,  judgment 
debtors,  may  have  all  the  rights  that  either  one  of  such 
debtors  has.  Each  judgment  debtor  is  liable  to  him,  and 
whatever  right  such  individual  debtor  has,  he  should  have. 

Applied  to  this  case,  Scott,  it  is  admitted,  had  a  right  to 
the  several  debts  owing  to  him  by  each  appellant.  Scott  is 
severally  as  much  liable  to  Mantonya  as  Stockton  is,  or  as 
both  Scott  and  Stockton  jointly  are.  Why,  then,  may  not 
Mantonya  secure  to  himself,  by  a  garnishment  proceeding, 
all  the  rights  that  Scott  had  which  were  subject  to  such  a 
proceeding?  We  think  he  may,  no  question  concerning 
partnership  relations  being  involved. 

In  Drake  on  Attachment,  Sec.  566,  it  is  said :  "  Where 
there  are  several  defendants,  the  property  of  each  is,  of 
course,  liable  for  the  whole  debt.  In  such  case,  if  it  appears 
that  the  garnishee  is  indebted  to  one  or  more  of  the  defend- 
ants, but  not  to  all,  he  will  be  chargeable." 
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It  is  also  said  in  2  Wade  on  Attachment,  Sec.  489: 
"  Where  there  are  several  defendants,  the  credits  attached 
may  be  owned  jointly  or  severally.  The  garnishees  may 
be  one  or  all  indebted  to  one  or  all  of  the  defendants.  * 
*  *  If  a  case  can  be  stated  in  which  the  judgment  recov- 
ered against  several  defendants  would  only  authorize  an 
execution  against  property  owned  by  them  jointly,  it  will 
furnish  an  example  where  the  garnishee,  in  order  to  be 
chaj'ged,  should  be  indebted  to  all  the  defendants;  other- 
wise, it  must  be  taken  as  true  that  a  proof  of  indebtedness 
as  to  any  one  of  the  defendants,  would  entitle  the  plaintiff 
to  judgment  against  garnishee  so  indebted." 

Another  question  of  importance,  arising  out  of  the  fol- 
lowing circumstances,  is  presented : 

The  original  affidavit  for  garnishee  summons  set  up  that 
the  garnishees  were  "indebted  to  said  defendants  (Scott 
and  Stockton),  or  have  effects  or  estate  of  said  defendants 
in  their  hands,"  while  the  interrogatories  to  the  garnishees 
inquired  as  to  indebtedness  and  effects  owing  and  belong- 
ing to  the  defendants,  or  either  of  them,  jointly  or  severally. 

The  original  answera  responded  only  to  the  question  of 
liability  to  the  defendants  jointly,  and  denied  any  such  in- 
debtedness. Exceptions,  for  insufficiency  to  such  answers, 
were  overruled,  and  leave  was  given  to  amend  the  affida- 
vit; whereupon,  a  week  later,  an  amended  affidavit  was 
filed,  setting  up  that  the  garnishees  were  indebted,  etc.,  to 
each  of  the  defendants,  severally  as  well  as  jointly. 

Being  then  ruled  to  answer  the  interrogatories,  fully  and 
sufficiently,  the  garnishees,  admitting  indebtedness  to  Scott 
alone,  at  the  time  of  the  service  of  the  writ,  and  up  to  the 
time  of  filing  the  original  answers,  set  up  that,  after  such 
exceptions  were  overruled  and  before  the  amended  affidavit 
was  filed,  they  had  each  paid  such  indebtedness  in  full,  and 
denied  any  further  indebtedness;  but  the  Circuit  Court, 
nevertheless,  gave  judgment  against  the  garnishees. 

We  do  not  think  that  the  garnishees  could  escape  liabil- 
ity by  a  payment  pendente  lite.  By  answering,  originally, 
they  had  waived  any  objection  they  might  have  taken  to 
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the  affidavit,  or  to  the  interrogatories,  because  of  inconsist- 
ency, if  any,  between  them,  and  it  is  doubtful  if  the  excep- 
tions to  the  original  answers  should  have  been  overruled. 

The  amended  affidavit  did  not,  however,  make  the  suit  a 
new  one.  As  a  rule,  all  amendments  relate  back  to  the 
time  of  filing  the  original  pleading  in  the  case.  No  new  in- 
terrogatories were  filed,  or  required.  The  garnishees  knew 
from  the  interrogatories,  exactly  what  they  Avere  called 
upon  to  answer  concerning,  and  if  they  paid,  relying  upon 
a  mere  technicality,  they  did  so  at  their  peril. 

Another  objection  is  made  because  the  answer  of  the 
Lake  Shore  company  showed  an  indebtedness  to  Scott  in 
excess  of  the  judgment  of  Mantonya,  and  that  judgment 
against  that  company  was  entered  for  only  the  amount  due 
Mantonya. 

While  the  better  practice  is,  ordinarily,  to  enter  judg- 
ment against  a  garnishee  for  the  full  amount  of  his  indebt- 
edness to  the  judgment  debtor,  and  if  that  amount  exceeds 
the  judgment  of  the  garnishing  creditor,  to  give  to  him  so 
much  of  it  as  will  satisfy  his  judgment,  and  the  balance  to 
the  judgment  debtor  (Stahl  v.  Webster,  11  111.  511),  yet 
here  the  garnishee  is  not  injured  in  any  way  by  the  judg- 
ment that  was  entered,  and  can  not  complain  of  it.  The 
reason  for  the  rule  in  this  case  has  entirely  ceased.  By  its 
answer,  the  Lake  Shore  company  sets  up  that  it  paid  pen- 
dente lite^  all  that  it  owed  to  Scott.  It  can  not,  therefore, 
complain  because  the  judgment  entered  against  it  was  not 
for  more  than  was  due  to  the  garnishing  creditor. 

Observing  no  material  error  in  the  record,  the  judgments 
appealed  from  are  affirmed. 


William  Hntchinson^  by  his  Next  Friend,  t.  Chicago  & 

A*  R*  R«  Go. 

1.  Reversal— TFTi^re  no  Reasons  will  he  Assigned, — Where  the  rea- 
sons for  the  reversal  of  a  judgment  may  operate  unfairly  upon  another 
trial,  the  court  will  simply  reverse  the  judgment  and  remand  the  cause 
without  assigning  reasons  therefor. 
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Trespass  on  the  Case,  for  personal  injuries. .  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.    Reversed  and  remanded. . 
Opinion  filed  November  19,  1896. 

James  B.  Muir  and  Peck,  Miller  &  Stabb,  attoi'neys  for 
plaintiff  in  error. 

W.  E.  Hughes,  and  Wm.  Bbown,  general  solicitor,  attor- 
neys for  defendant  in  error. 

Mb.  Justice  Gaby  delivebed  the  opinion  of  the  Coubt. 

This  was  an  action  to  recover  damages  for  a  personal  in- 
jury, in  which,  at  the  close  of  the  evidence,  the  court  erro- 
neously instructed  the  jury  to  find  for  the  appellee. 

If  we  explain  why  we  say  erroneously,  what  we  say  may 
operate  unfairly  upon  another  trial,  and  therefore  we  sim- 
ply reverse  the  judgment  and  remand  the  cause. 


Wilhelm  Ziech,  Adm'r,  v.  Frank  H.  Hebard. 

|'67        97 
1.    Negligence-- PFTiaf  Must  be  Proven, — An  action  for  negligence  is    ^^^ 
based  upon  a  neglect  of  duty,  and  both  the  duty  and  the  neglect  must 
be  proven  by  the  plaintiff. 

Trespass  on  the  Case.— Death  from  negligence.  Appeal  from  the 
Circuit  CJourt  of  Cook  County;  the  Hon.  Abneb  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1806.  Aiiirnied.  Opinion  filed 
November  19,  1896. 

Statement  of  the  Case. 

This  is  an  action  on  the  case  by  appellant  for  the  death  of 
his  son,  Arthur  Ziech,  caused  by  the  negligence  of  the  defend- 
ant's servants  in  the  handling  of  furniture  which  they  were 
delivering  for  a  tenant  of  appellant.  The  premises  where 
the  injury  was  inflicted  is  known  as  525  Albany  avenue,  Chi- 
cago.   It  is  a  three-story  flat-building,  facing  east,  on  the 
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corner  of  an  alley  which  runs  along  the  south  wall  of  the 
building.  The  rear  yard  is  surrounded  by  a  fence  with  a 
gate  leading  from  the  alley  into  the  yard,  through  which 
the  furniture  in  question  was  taken  on  the  day  of  the  injury. 
The  rear  of  the  building  has  the  customary  flat  porches  with 
stairs  leading  from  one  flight  to  another,  as  described  in  the 
abstract,  and  from  the  top  of  the  third  porch  there  extended 
west  from  the  building  a  piece  of  timber  to  which  was 
attached  a  pulley,  over  which  ran  a  rope,  and  fastened  to 
one  end  of  the  rope  was  an  oak  hook.  A  wagon  was  driven 
into  the  alley  beside  the  gate  in  question,  and  two  men  re- 
moved some  of  the  furniture  from  the  wagon,  placing  it  in 
the  yard.  Among  the  furniture  was  an  extension  dining 
table,  which  they  shortly  attempted  to  raise  to  the  third 
porch  of  the  building  by  means  of  the  hoisting  appliance 
referred  to.  A  number  of  children,  including  the  deceased 
boy,  had  been  playing  in  the  neighborhood,  and  when  they 
saw  the  wagon  drive  up  they  ran  around  into  the  yard  to 
witness  the  moving.  After  the  table  had  been  attached  in 
some  way  to  the  hoisting  appliance,  one  of  the  men,  the 
second  man  in  the  meantime  having  gone  to  the  third  floor, 
attempted  by  me&ns  of  the  rope  and  pulley  to  hoist  the 
dining  table  to  the  third  floor  of  the  buildjng.  As  he  was 
doing  this,  three  of  the  little  boys,  including  the  deceased, 
stood  beside  the  man  and  playfully  handled  the  slack  of  the 
rope  after  the  same  had  passed  through  the  man's  hands, 
and  in  this  way  the  table  was  raised.  It  bumped  against 
the  porches  as  it  was  rapidly  raised,  and  after  it  had  reached 
the  third  floor  and  before  the  man  who  was  in  the  third 
floor  flat  came  out  to  catch  it,  the  table  fell,  injuring  the 
three  boys  who  held  the  rope.  Arthur  Ziech  was  so  badly 
injured  that  he  died  that  afternoon,  very  shortly  after  the 
injury. 

The  cause  came  on  for  trial,  and  after  the  plaintiff  had 
closed  his  case,  the  defendant  made  a  motion  to  take  the 
case  from  the  jury,  which  motion  was  allowed  by  the  court; 
under  instruction  from  the  court  the  jury  rendered  a  verdict 
in  favor  of  the  defendant,  and  from  a  judgment  entered  on 
the  verdict  this  appeal  has  been  taken. 
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Edward  E.  Perley,  attorney  for  appellant. 
A.  B.  Jenks,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  record  fails  to  show  what  negligence,  if  any,  the  de- 
fendant was  guilty  of,  which  resulted  in  the  accident. 

The  table  fell,  but  that  the  fall  was  the  result  of  negligence 
on  the  part  of  the  defendant,  does  not  appear. 

The  action  of  negligence  is  based  upon  a  neglect  of  duty, 
and  both  the  duty  and  the  neglect  must  be  proven  by  the 
plaintiflf.  K.  R.  Co.  v.  Evans,  88  111.  63;  R.  R.  Co.  v.  Mock, 
88  111.  87;  R.  R.  Co.  v..Wellhoener,  72  111.  60;  Conlon  v. 
Bailey,  58  111.  App.  261;  De  La  Vergne  Refrigerator  Co.  v. 
McLeroth,  60  111.  App.  529;  R.  R.  Co.  v.  Grimes,  13  111.  585; 
Williams  v.  R.  R.  Co.,  135  111.  491;  Joliet  Steel  Co.  v. 
Shields,  146  111.  603;  Sack  v.  Dolese,  137  111.  129. 

The  plaintiff  having  failed  to  show  that  the  deceased  was 
injured  in  consequence  of  the  neglect  of  the  defendant,  the 
jury  was  properly  instructed  to  find  for  the  defendant. 

The  judgment  of  the  Circuit  Court  is  aflBlrmed. 


Pittsburgh,  C.^  C.  &  St.  L.   R.  B.  Co.  v.  Ida  Dahlin, 

Adm'x. 

1.  Instructions-- r7'ndt«€  Emphasis  Otffectionable^—An  iDstruction 
which  singles  out  and  calls  attention  to  certain  important  matters  favor- 
able to  one  of  the  parties  to  a  suit,  and  omits  to  notice  most  important 
evidence  given  by  the  opposing  party,  is  objectionable. 

2.  Ordinary  Care— Time  at  Which  it  Must  he  Exercised,— In  an  ac- 
tion for  personal  injuries  based  upon  the  negligence  of  the  defendant, 
the  question  submitted  to  the  jury  is  not  so  much  what  the  injured  per- 
son was  doing  at  the  **  instant "  he  received  the  injury  complained  of,  as 
under  what  circumstances  he  came  to  be  at  a  place  where  the  injury 
received  was  at  that  place  and  "  instant  **  inevitable,  and  an  instruction 
which  may  convey  a  contrary  impression  is  bad. 
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3.  Practice — What  Papers  Jury  May  Not  Take. — In  an  action 
brought  by  the  administrator  of  a  deceased  person  for  negligently  caus- 
ing the  death  of  such  person,  when  the  jury  retire  to  consider  as  to  a 
verdict  they  should  not  be  allowed  to  take  with  them  depositions  or  a  plat 
attached  to  a  verdict  of  a  coroner*s  jury,  called  to  consider  as  to  the  cause 
of  the  death  of  the  deceased,  nor  should  any  comments  of  a  coroner's 
jury  upon  the  situation  at  the  place  where  the  injury  was  inflicted,  or 
the  conduct  of  the  defendant,  be  considered  by  the  jury  or  taken  to  its 
room. 

Trespass  on  the  Case.— Death  from  negligence.  Appeal  from  the  Su- 
perior Court  of  CJook  County;  the  Hon.  James  GtOGGIN,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  19,  1896. 

George  "Willard  and  Kighard  Prendergast,  attorneys 
for  appellant. 

BuLKLEY,  Gray  &  More,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  to  recover  pecuniary  damages  sus- 
tained by  the  death  of  Gustav  A.  Dahlin,  said  to  have  come 
to  his  death  through  the  negligence  of  appellant. 

The  deceased  was  killed  at  the  place  where  appellant's 
railway  crosses  Elizabeth  street  in  the  cit}'^  of  Chicago. 

There  was  a  verdict  and  judgment  for  appellee. 

It  is  insisted  by  appellant,  and  evidence  was  given  tend- 
ing to  show  that  the  gates  prescribed  by  city  ordinance  were 
down  when  the  deceased  entered  upon  the  crossing.  If 
those  gates  were  down,  as  is  testified,  the  deceased  had,  be- 
fore he  entered  upon  the  crossing,  clear  warning  of  the 
approach  of  a  train. 

The  following  instruction  is  objectionable,  in  that  it 
singles  out,  and  calls  attention  to,  certain  important  mat- 
ters favorable  to  appellee,  and  omits  to  notice  most  im- 
portant evidence  given  by  appellant. 

"  2.  The  jury  are  instructed,  as  a  matter  of  law,  that 
both  the  deceased  and  the  railroad  company  had  an  equal 
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right  to  cross  the  street  at  or  about  where  the  accident  oc- 
curred, and  that  the  law  imposes  upon  both  parties  the  duty 
of  using  reasonable  and  prudent  precaution  to  avoid  accident 
and  danger;  and  while  it  was  the  duty  of  deceased  to  look 
out  for  the  approach  of  cars,  and  observe  all  reasonable  pre- 
caution before  attempting  to  cross  the  track,  it  was  also 
jincumbent  upon  the  railroad  company  in  detaching  a  car 
from  the  train  and  sending  it  down  alone,  over  the  crossing 
in  question,  to  place  the  same  in  charge  and  control  of  some 
person  with  the  necessary  means  of  stopping  the  car,  or  some 
one  at  the  crossing  to  warn  passengers  of  the  approach  of 
such  car,  or  to  use  some  other  equivalent  means  sufficient  to 
warn  passengers  on  the  street  of  the  approach  of  such  car. 

And  if  the  jury  find  from  all  the  evidence  in  this  case, 
taken  together,  that  the  defendant  company  did  fail  to  use 
any  such  precaution  to  warn  passengers  on  the  street,  and 
that  the  deceased  was  exercising  such  care  and  caution  as 
an  ordinarily  prudent  man  would  exercise  under  like  circum- 
stances and  surroundings,  and  that  his  death  was  caused  by 
being  run  over  by  a  car  of  the  defendant  company,  de- 
tached from  a  train  of  cars  and  sent  across  said  Elizabeth 
street  crossing,  without  any  such  precaution  taken  by  the 
railroad  company  to  notify  him  of  the  approach  of  such  car, 
then  your  verdict  should  be  for  the  plaintiflf." 

The  question  submitted  to  the  jury  was  not  so  much  what 
the  deceased  was  doing  at  the  "  instant  he  received  the  in- 
jury causing  his  death,"  as  under  what  circumstances  it  was 
that  he  came  to  be  at  a  place  where  the  injury  he  received 
was,  at  that  place  and  "  instant,"  inevitable. 

The  following  instruction  was,  therefore,  misleading  : 

"  4.  The  court  instructs  the  jury  that  the  plaintiff  is  not 
required  to  produce  direct  and  positive  testimony  showing 
just  what  the  deceased  was  doing  at  the  instant  he  received 
the  injury  causing  his  death;  that  the  law  requires  only  the 
highest  proof  of  which  the  particular  case  is  susceptible,  and 
t  the  jury  may  take  into  consideration,  with  other  facts,  the 
instincts  and  presumptions  which  naturally  lead  men  to  avoid 
injury  and  preserve  their  lives." 
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The  jury  should  not  have  been  allowed  to  take  with  them, 
when  they  retired  to  consider  as  to  a  verdict,  depositions 
or  the  plat  attached  to  the  verdict  rendered  by  the  coroner's 
jury  called  to  consider  as  to  the  cause  of  the  death  of  the 
deceased.  Nor  should  any  comments  of  the  coroner's  jury 
upon  the  situation  at  this  crossing,  or  the  conduct  of  the 
defendant,  have  been  considered  by  the  jury  or  taken  to 
its  room.    L.  S.  &  M.  S.  Ey.  Co.  v.  Taylor,  46  111.  App.  506. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Harry  By  an  v.  Philip  D.  Armonr  et  al. 

Theodore  P.  Siddall^  Jr.^  by  his  Next  Friend^  v.  Egbert 

L.  Jansen  et  al. 


1.  Former  Decisions— Views  expressed  in  61  lU.  App.  814,  61  Ibid. 
74,  and  41  Ibid.  279,  approved. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain  and  the  Hon. 
Nathaniel  C.  Sears,  Judges,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.    Affirmed.    Opinion  filed  November,  19,  1896. 

King  &  Gross,  attorneys  for  Henry  Eyan,  plaintiff  in 
error;  Andrew  J.  Hirsohl,  of  counsel. 

F.  W.  Becker  and  Dale  &  Francis,  attorneys  for  Theo- 
dore P.  Siddall,  Jr.,  plaintiff  in  error. 

CusTEB,  GoDDARD  &  Griffin,  attomcys  for  Philip  D. 
Armour  et  al.,  defendants  in  error. 

Mason  Brothers,  attorneys  for  Egbert  L.  Jansen  et  al.,  de- 
fendants in  error;  Henry  B.  Mason,  of  counsel. 
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Opinion  per  Curiam. 

Each  of  these  cases,  with  the  names  of  the  parties  reversed, 
has  been  here  before.  61  111.  App.  314;  51  Ibid.  74;  41 
Ibid.  279. 

The  cases  have  now  been  again  tried  in  accordance  with 
the  views  of  this  court  heretofore  expressed,  and  still  enter- 
tained, and  therefore  the  judgments  are  now  affirmed. 


Hiehael  J.  Cabill  v.  John  J.  McGrath. 

1.  Judgment — The  Result  of  a  Decision  by  a  Court— A  judgment  is 
always  the  result  of  a  decision  by  a  court,  and  is  entered  against  a  party 
nolens  volenSy  or  because  he  consents  to — confesses — judgment. 

2.  Same — Confession  of  Indebtedness, — ^There  is  a  manifest  distinction 
between  confessing  an  indebtedness  and  confessing  judgment. 

Transcript,  from  a  justice  of  the  peace. — Appeal  from  the  Circuit 
Court  of  Cook  Coimty;  the  Hon.  Richard  S.  TurmLL,  Judge,  presiding. 
Heard^in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  80, 1896. 

Statement  of  the  Case. 

This  was  an  action  commenced  in  a  justice  court  by  sum- 
mons, returnable  January  23, 1 896.  The  case  was  continued 
to  January  28,  1896,  when  the  parties  thereto  were  present 
in  court.  What  was  the  subject-matter  of  the  action,  or  the 
evidence  therein,  does  not  appear.  The  justice  docket 
recites  as  follows : 

"  Parties  present,  plaintiff  sworn  and  examined,  and  de- 
fendant confesses  and  acknowledges  that  he  is  indebted  to 
the  plaintiff  in  the  amount  of  one  hundred  and  twenty-five 
dollars  and  costs  of  suit; "  then  follows  an  entry  of  judgment 
in  the  usual  form. 

The  defendant  took  an  appeal  to  the  Circuit  Court  of 
Cook  County.  On  March  28, 1896,  that  court,  on  motion  of 
plaintiff,  dismissed  the  appeal  on  the  ground  that  an  appeal 
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does  not  lie  from  a  judgment  by  confession  in  justice  court, 
and  that  this  was  a  judgment  by  confession. 

W.  E.  Keeley,  attorney  for  appellant. 

Maetin  a.  DeLany,  attorney  for  appellee. 

Mb.  Justice  Waterman  deuyebed  the  opinion  of  the 

COUBT. 

The  entry  in  the  docket  of  the  justice  has  none  of  the  ele- 
ments of  a  confession  of  judgment.  For  a  defendant  to  ac- 
knowledge before  a  justice  of  the  peace,  or  other  court,  that 
he  is  indebted  to  the  plaintiff  in  a  certain  sum,  is  not  to 
confess  or  consent  to  judgment. 

A  judgment  is  always  the  result  of  a  decision  by  a  court, 
and  is  entered  against  a  party  nolens  volenSy  or  because  he 
consents  to — confesses — judgment. 

There  is  a  manifest  and  wide  distinction  between  confess- 
ing an  indebtedness  and  confessing  judgment.  Goddard 
V.  Fischer,  23  111.  App.  365;  Campbell  v.  Eandolph,  13  111. 
313;  Elliott  v.  Daiber,  42  111.  467. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


James  J.  Reilly  y.  MyrtlUa  Wilkins. 

1.  Motions— JEToiP  Made, — A  motion  is  properly  an  application  for  a 
rule  or  order,  made  viva  voce  to  a  comi;  or  judge;  it  need  not  be  reduced 
to  writing  and  filed. 

Hotion,  to  open  a  judgment,  etc.  Appeal  from  the  Circuit  Court  of 
Cook  Coimty;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  thk  court  at  the  October  term,  1896.  Reversed  with  directions. 
Opinion  filed  November  80, 1896. 

BuETON  &  Eeichmann,  attomevs  for  appellant. 
Dow,  Walker  &  Walker,  attorneys  for  appellee. 
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Mb.  Presiding  Justice  Shepabd  delivered  the  opinion 
OF  the  Court. 

A  judgment  against  appellant  and  in  favor  of  the  appellee 
for  $1,099.27,  was  entered  by  confession  upon  a  warrant  of 
attorney,  contained  in  a  lease  of  certain  premises  in  Chi- 
cago, for  a  term  beginning  May  1, 1893,  and  ending  April 
30,  1896. 

At  the  same  term  of  court  a  motion  was  made  to  vacate 
the  judgment,  but  was  overruled,  and  this  appeal  has  fol- 
lowed. 

Upon  the  motion  to  vacate  the  judgment,  it  was  made  to 
appear  that  appellant  abandoned  the  premises  because  of  -a 
claim  made  by  him  of  constructive  eviction  therefrom,  and 
that  he  paid  all  rent  that  was  due  and  unpaid  up  to  the 
date  of  such  abandonment. 

The  demised  premises  consisted  of  a  store  and  basement, 
to  be  occupied  for  the  purpose  of  carrying  on  a  wall  paper 
and  decorating  business,  in  a  large  building,  the  upper  sto- 
ries of  which  were  divided  into  flats  or  apartments. 

The  constructive  eviction  was  the  occupancy  of  the  flats 
by  other  tenants  of  appellee,  for  immoral  purposes — assign- 
ation houses  and  houses  of  ill  fame,  with  the  knowledge  of 
appellee  or  her  agents,  and  the  carrying  on  of  "  soliciting  " 
by  the  female  occupants  or  frequenters  of  the  flats,  at  the 
windows  of  the  flats  and  the  street  entrances  thereto,  and 
upon  the  sidewalk  in  front  of  and  adjacent  to,  the  demised 
store. 

It  would  serve  no  valuable  purpose  to  review  the  affida- 
vits ^6>  and  con^  that  were  read  on  the  hearing  or  the  mo- 
tion. Suifice  it  to  say  that  we  think  there  was  such  a  show- 
ing made  as  entitled  the  appellant  to  have  been  let  in  to 
plead  to  the  declaration  upon  the  merits,  and  show,  if  he 
could,  that  what  he  claimed,  and  upon  which  he  acted, 
amounted  to  a  constructive  eviction. 

It  is  objected  by  appellee  that  the  record  fails  to  show 
that  any  motion  was  made  in  the  Circuit  Court  to  vacate 
the  judgment. 

The  judgment  was  entered  April  4, 1896.    On  the  eleventh 
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of  that  month  there  was  filed  in  the  cause  a  duly  accepted 
notice  of  a  motion  to  be  thereafterward  made,  to  vacate 
the  judgment,  and  that  the  defendant  be  let  in  to  plead, 
and  to  stay  execution  until  the  motion  should  be  disposed 
of.  Two  days  afterward  an  order  staying  execution  was 
entered,  and  on  April  29,  1896,  in  the  order  overruling  de- 
fendant's motion,  it  was  recited  that  such  a  motion  had  been 
submitted  to  the  court. 

A  motion  need  not  be  reduced  to  writing  and  filed.  "  A 
motion  is  properly  an  application  for  a  rule  or  order,  made 
viva  voce  to  a  court  or  judge."  Washington  Park  Club  v. 
B  ddwin,  59  111.  App.  61;  Pick  v.  Glickman,  54:  111.  App. 
646. 

The  record  shows  all  that  is  required. 

The  order  appealed  from  will  be  reversed,  in  so  far  as  it 
denies  the  appellant  the  right  to  plead  to  the  declaration 
upon  the  merits,  with  directions  to  the  Circuit  Court  to 
permit  the  appellee  to  so  plead,  and  show,  if  he  can,  an  evic- 
tion from  the  premises,  the  judgment  itself  to  stand  as  secu- 
rity, and  abide  the  result  of  a  trial  upon  the  merits. 

No  meritorious  defense  but  that  of  the  claimed  eviction 
being  shown  to  exist  to  the  judgment,  the  appellant  should 
be  confined  in  his  pleas  and  in  his  proof  to  the  single  ques- 
tion, and  he  will  be  let  in  to  plead  only  upon  terms  that 
shall  confine  him  to  that  issue  alone. 

Reversed  with  directions. 


Le  Grand  Odell  y.  Robert  Bell. 


1.  EQumr  Practice— Evidence  and  Belief  Must  Follow  the  Plead- 
ings.—A  plaintiff  can  not  file  a  biU  upon  one  state  of  facte,  and  have 
relief  upon  another  and  different  state  of  facte. 

2.  Deeds — Executed  as  Security— Equity  may  Grant  Relief. — A  court 
of  equity  will  relieve  against  a  deed  shown  to  have  been  given  as  secu- 
rity for  a  debt,  upon^wiyment  of  the  debt. 


First  District — October  Term,  1896,      107 

OdeU  V.  Bell. 

Bill,  for  relief.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brbntano,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.  Reversed  with  directions.  Opinion  filed  at  the 
October  term,  1896. 

Louis  Kistleb,  attorney  for  appellant;  George  G.  Bel- 
lows, of  counsel. 

Ela,  Grover  &  Graves,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
The  bill  in  this  case  was  filed  by  the  appellee  to  redeem 
-as  from  a  mortgage — from  a  quit-claim  deed,  executed  by 


the  appellee  to  the  appellant,  September  4,  1877,  as  further 
security  for  the  same  debt,  after  a  note  and  trust  deed  upon 
the  same  premises,  given  by  the  appellee  to  the  appellant, 
January  20,  1877,  for  $460,  payable  in  four  months  there- 
after, with  interest  at  ten  per  cent  per  annum. 

The  decree  gives  relief  upon  the  assumption  that  the  deed 
was  further  security  for  the  debt  secured  by  the  trust  deed, 
but  that  the  appellee  was  deceived  by  the  appellant  so  that 
the  appellee  gave  the  trust  deed  for  $460,  when  it  should 
have  been  but  for  $100,  and  so  holds  that  the  appellee  was 
responsible  for  only  $100  principal. 

By  so  holding,  the  result  is  reached  that  the  appellant 
has  been  more  than  paid — ^principal,  interest  and  all  taxes 
and  assessments  that  he  had  paid,  by  the  receipt  of  $590  for 
insurance  upon  a  house  burned  upon  the  premises. 

He  was  not  paid  quite  in  full  at  the  time  he  received  the 
money  for  the  insurance,  if  the  debt  was  really  $460,  and 
he  has  paid  taxes  and  assessments  since.  Now  the  appellee 
can  not  file  a  bill  upon  one  state  of  facts,  and  have  relief 
upon  another.  Morgan  v.  Smith,  11  111.  194,  has  never 
been  departed  from. 

We  agree  with  the  Superior  Court,  that  the  evidence 
proves  that  the  deed  of  September  4, 1877,  should  be  treated 
as  a  mortgage,  but  as  a  mortgage  securing  the  $460. 

There  is  no  sufficient  evidence  that  any  fraud  was  prac- 
ticed when  the  appellee  gave  the  trust  deed.    His  letters  in 
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the  record  show  him  to  have  been  an  intelligent,  sprightly 
man,  and  how  much  or'little  he  ever  went  to  school — as  re- 
cited in  the  decree — is  nothing  to  the  purpose. 

The  decree  is  reversed,  with  directions,  that  if  the  parties 
do  not  agree  upon  the  items,  which  we  expect  they  will  do, 
the  court  cause  an  account  to  be  taken  by  a  master  of  the 
amount  due  to  the  appellee  as  upon  a  redemption  from  the 
trust  deed,  according  to  the  terms  of  the  note  thereby  se- 
cured, and  enter  a  decree  that  upon  payment,  within  ninety 
days  thereafter,  of  the  amount  found  to  be  due,  with  inter- 
est at  the  rate  of  five  per  cent  per  annum  from  the  date 
when  found,  to  the  time  of  payment  by  the  appellee  to  the 
appellant  or  his  solicitors,  the  appellant  convey  the  prem- 
ises to  the  appellee,  and  pay  the  costs  in  that  court.  But 
if  the  appellee  do  not  so  pay,  the  bill  be  dismissed  at  the 
costs  of  the  appellee.  Kirchoflf  v.  Union  Mutual  Life  Ins. 
Co.,  33  111.  App.  607;  133  111.  368. 

Reversed,  with  directions. 


Garden  City  Wire  and  Spring  Co.  v.  John  Kanse  et  al. 

1.  Remedies— TFTi^n  by  Appeal, — When  a  judgment  by  a  justice  of 
the  peace  19  entered  by  default  upon  an  irregular  summons  and  the 
defendant  has  notice  of  such  default  and  judgment  in  time,  his  remedy 
is  by  appeal.    A  biU  to  restrain  the  collection  of  the  judgment  will 

.not  lie. 

2.  Judgments— Trt7Z  Not  he  Set  Aside  for  Irregularities  Unless  Un- 
just— Unless  a  judgment  is  unjust  equity  wiU  not  set  it  aside  on  account 
of  irregularities  as  to  the  service  of  the  summons. 

8.  WoBDS  AND  Phrases—"  If  They  do  the  Work,''— A  letter  ordering 
smoke  consumers  contained  the  f oUowing,  among  other  clauses :  "If  we 
find  they  do  the  work  *  *  »  we  wiU  take  same  and  pay,"  etc.,  and 
**  if  we  do  not  t  ike  tlie  same  you  are  to  remove,"  etc.  It  teas  held,  in  a 
suit  to  coUect  the  price  of  the  consumers  that  if  they  in  fact  did  "  the 
work"  the  defendant  was  bound  to  so  find  and  to  take  and  pay  for 
them. 

Bill,  to  vacate  a  judgment  Appeal  from  Circuit  Court,  Cook  County; 
the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Opinion  filed  October  22,  1896. 
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Parsons  &  Smith,  attorneys  for  appellant. 

m 

J.  W.  BuRDETTE,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  o«r  the  Court. 

Had  the  appellees  demurred  to  the  bill  of  the  appellant, 
and  had  the  court  sustained  the  demurrer  and  dismissed  the 
bill  for  want  of  equity,  on  the  ground  that  the  appellant 
should  have  pursued  its  remedy  by  appeal  from  the  judg- 
ment complained  of,  we  would  have  affirmed  the  decree. 
Geraty  v.  Druiding,  44  111.  App.  440. 

Kause  obtained  a  judgment  against  the  appellant  before 
a  justice  on  the  6th  day  of  February,  1896,  but  the  copy 
of  the  summons  left  with  the  appellant  stated  the  return 
day  to  be  the  16th  instead  of  the  6th.  On  the  17th,  the  ap- 
pellant had  notice  of  the  judgment,  and  had  therefore  yet 
nine  days  in  which  to  appeal.  It  did  not  adopt  that  remedy, 
but  on  the  20th  filed  this  bill  against  Kause  and  the  con- 
stable to  enjoin  the  collection  of  the  judgment.  The  ap- 
pellees answered  the  bill,  and  though  their  answers  contain 
the  objection  that  the  appellant  has  its  remedy  at  law — 
stated  in  the  present  tense — that  objection  was  not  then 
true,  as  the  time  for  an  appeal  had  passed. 

We  will  assume — without  deciding — that  the  appellees 
have  waived  the  defense  that  the  appellant  should  have 
availed  itself  of  its  remedy  by  appeal. 

But  whatever  the  irregularity  as  to  service  of  the  sum- 
mons, there  is  no  relief  in  equity  from  the  judgment  unless 
it  is  unjust.     See  case  already  cited. 

The  cause  of  action  upon  which  Kause  recovered,  was 
under  a  contract  as  follows : 

"Chicago,  III.,  November  16,  1896. 
Mr.  John  Kause,  City. 

Dear  Sib  :  Confirming  conversation  had  with  you  to- 
day, would  state,  you  may  put  in  two'of  your  smoke  con- 
suming devices  under  our  boilers  and  we  will  test  the  same 
in  four  weeks'  time;  if  we  find  they  do  the  work,  and  we 
have  no  trouble  from  the  smoke  inspector,  we  will  take 
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same  and  pay  you  the  sum  of  one  hundred  dollars  for  both 
devices;  if  we  do  not  take  same,  you  are  to  remove  them 
without  any  expense  to  us  and  at  a  convenient  time,  when 
it  will  not  necessitate  our  shutting  down  the  plant.  Yon 
to  have  them  in  during  the  present  week,  and,  as  stated 
above,  it  is  to  make  no  change  in  our  present  arrangement 
for  firing  our  boilers. 

Respectfully  yours, 

Gardei)  City  Wire  &  Spring  Co., 
per  Geo.  Bancroft,  Treas." 

The  appellant  argues  that  under  that  contract  it  had  the 
right  to  reject  the  smoke  consumers  at  its  own  election  're- 
gardless of  whether  they  did  the  work,  and  of  the  conduct 
of  the  smoke  inspector;  citing  Goodrich  v.  Van  Nortwick, 
43  111.  445.  But  there  the  contract  wa4s,  if  the  article 
"  suited  "  the  purchaser,  he  was  to  keep  it;  if  not,  return  it. 

Here,  while  the  words  are  "  if  we  find  they  do  the  work," 
etc.,  the  meaning  is,  that  if  the  smoke  consumers  in  fact  did 
the  work;  in  that  event  the  appellant  was  bound  to  find 
that  they  did.    Hawkins  v.  Graham,  149  Mass.  284. 

The  words  "  if  we  do  not  take  same,"  confer  no  option 
upon  appellant,  but  are  only  introductory  to  what  is  to  be 
done  if  the  smoke  consumers  should  not  do  the  work,  etc. 

On  this  question  the  preponderance  of  the  evidence  was 
with  the  appellees,  and  the  court  properly  dismissed  the 
bill  for  want  of  equity. 

The  decree  is  affirmed. 


i  67    no 

^rim        International  Cement  Company  y.  Morris  Belfeld. 

79    8191 

1.  Building  Contracts— JE^Tecf  of  Abandonment  and-  Voluntary 
Assignment  by  Sulhcontraxitor, — Where  a  sub-contractor  abandonB  his 
work  and  makes  a  voluntary  assignment  and  thereafter  neither  he  nor 
his  assi^ee  makes  any  attempt  to  execute  the  same,  the  original  con- 
tractor may  take  charge  of  the  work  and  complete  it  and  may  recover 
for  damages  sustained,  without  first  procuring  certificates  from  the 
architect  as  to  the  propriety  of  such  a  course  or  the  amount  of  his  dam- 
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agps  under  the  contract,  although  such  certificates  are  required  by  the 
contract. 

Toluntary  Asslgrnment— Error  to  the  County  Court  of  Cook  County; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.     Opinion  filed  October  22, 1896. 

That  part  of  the  contract  over  which  the  controversy  in  this  case 
arose,  which  is  considered  by  the  court ,  is  as  follows : 

12th.  Should  the  party  of  the  first  part  at  any  time  refuse  or  neglect 
to  supply  a  sufficiency  of  properly  skilled  workmen,  or  of  materials  of 
the  proper  quality,  or  fail  in  any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fail  in  the  performance  of  any  of  the  agree- 
ments on  his  part  herein  contained,  such  refusal,  neglect  or  failure 
being  certified  by  the  architect,  the  party  of  the  8e<:;ond  part  shall  be  at 
liberty,  after  three  days*  written  notice  to  the  party  of  the  first  part,  to 
provide  any  such  Ubor  or  materials,  and  to  deduct  the  cost  thereof  from 
any  money  then  due  or  thereafter  to  become  due  to  the  party  of  the 
first  part  under  this  contract;  and  if  the  architect  shall  certify  that  such 
refusal,  neglect  or  failure  is  sufficient  ground  for  such  action,  the  party 
of  the  second  part  shall  also  be  at  liberty  to  terminate  the  employment 
of  the  party  of  the  first  part  for  the  said  work,  and  to  enter  upon  the 
premises  and  take  possession  of  all  materials  thereon,  and  to  employ  any 
other  person  or  persons  to  finish  the  work,  and  to  provide  the  materials 
therefor;  and  in  case  of  such  discontinuance  of  the  employment  of  the 
party  of  the  first  part,  he  shall  not  be  entitled  to  receive  any  further 
payment  under  this  contract  until  the  said  work  shall  be  wholly  finished, 
at  which  time,  if  the  unpaid  balance  of  the  amount  to  be  paid  under 
this  contract  shall  exceed  the  expense  incuired  by  the  party  of  the  second 
part  in  finishing  the  work,  such  excess  shall  be  paid  by  the  party  of  the 
second  part  to  the  party  of  the  first  part;  but  if  such  expense  shall 
exceed  such  unpaid  balance  the  party  of  the  first  part  shall  pay  the  dif- 
ference to  the  party  of  the  second  part.  The  expense  incurred  by  the 
party  of  the  second  part,  as  herein  provided,  either  for  furnishing 
materials  or  for  finishing  the  work,  and  any  damage  incurred  through 
such  default,  shall  be  audited  and  certified  by  the  architect,  whose  cer- 
tificate thereof  shall  be  conclusive  upon  the  parties. 

Daved  S.  Geek,  attorney  for  plain  tiflE  in  error. 

Moses,  Pam  &  Kennedt,  attorneys  for  defendant  in 
error. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 
The  writ  in  this  case  was  sued  out  to  reverse  the  action 
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of  the  County  Court  in  allowing  a  claim  against  the  insolv- 
ent estate  of  one  Clyde  D.  Armstrong,  who  made  a  volun- 
tary assignment  September  10,  1894.' 

On  July  30,  1894,  defendant  in  error  made  a  contract 
with  Felix  &  Marston  for  the  construction  of  a  warehouse, 
he  taking  the  entire  contract.  On  the  6th  of  August  of 
the  same  year,  defendant  in  error  sub-let  the  mason  work 
to  the  insolvent,  Clyde  D.  Armstrong.  Among  the  pro- 
visions in  the  contract  is  the  limitation  of  the  time  within 
which,  as  well  as  the  manner,  the  work  was  to  be  done. 
Section  12  provides  for  an  involuntary  termination  of  the 
contract  by  defendant  in  error  under  certain  conditions  there 
stated. 

The  insolvent  proceeded  with  the  work  under  this  con- 
tract, and  had  been  working  thereon  for  a  short  period, 
when  complaints  were  received  by  defendant  in  error,  from 
the  owners,  regarding  the  delay  in  the  work.  The  com- 
plaints continued  until  the  architect  served  notice,  under 
Section  12  of  the  contract,  on  defendant  in  error. 

On  the  6th  of  September,  after  the  defendant  in  error 
received  a  notice  from  the  architect,  attempt  was  made  to 
serve  a  notice  to  proceed  with  the  work,  upon  the  insolvent, 
but  the  insolvent  had  left  the  work,  and  the  notice  was 
served  September  7th  upon  his  foreman,  who  gave  it  to  the 
wife  of  the  insolvent.  The  insolvent,  Armstrong,  left  the 
job  on  the  5th,  and  was  reported  to  be  absent  from  Chicago. 
He  was  searched  for  by  defendant  in  error,  day  after  day, 
and  not  found  imtil  after  the  10th  of  September,  and  after 
he  had  made  an  assignment. 

Defendant  in  error  then  took  charge  of  the  work  and 
completed  it ;  filing  in  the  County  Court  his  claim  for  over 
$5,000,  the  amount  which  he  says  he  expended  over  and 
above  the  price  he  was  to  pay  Armstromg.  Plaintiff  in 
error,  a  creditor  of  the  insolvent,  objected  to  the  allowance 
of  the  claim ;  the  County  Court  having  heard  the  evidence 
adduced  by  the  claimant  and  plaintiff  in  error,  allowed  the 
claim  for  $3,272.94,  that  being  the  verdict  of  the  jury  to 
which  the  cause  was  submitted.  Plaintiff  in  error,  as  such 
creditor  and  executor,  prosecutes  this  writ  of  error. 
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It  was  made  to  fairly  appear  that  the  insolvent  had,  prior 
to  the  making  of  his  assignment,  so  neglected  to  prosecute 
the  work  he  had  undertaken,  if  he  had  not  abandoned  it, 
that  the  defendant  in  error  had  reasonable  ground  for  be- 
lieving that  it  was  necessary  that  he  take  possession  of  and 
complete  the  work;  after  the  assignment,  neither  the  in- 
solvent nor  his  assignee  exhibited  any  disposition  to  again 
assume  to  carry  out  the  contract.  The  question  as  to 
whether  defendant  in  error  was  justified  in  taking  posses- 
sion of  and  completing  the  work  and  charging  the  estate  of 
Armstrong  with  what  the  completion  of  his  contract  cost 
in  excess  of  the  agreed  price,  and  if  so,  what  such  excess 
amounted  to,  was  submitted  to  the  jury  under  instructions 
in  which  we  find  no  sufficient  warrant  for  reversing  the 
judgment  of  the  County  Court. 

We  do  not  think,  Armstrong  having  abandoned  his  con- 
tract and  made  a  voluntary  assignment  in  insolvency,  that 
before  the  defendant  in  error  can  recover  damages  for  the 
default  he  must  procure  the  certificate  of  the  architect  as  to 
the  amount  of  such  damage. 

Armstrong  made  no  attempt,  after  his  assignment,  to 
carrv  out  his  contract ;  he  left  it  with  little  more  than  half 
of  it  done ;  neither  he  nor  his  assignee  has  applied  to  the 
architect  to  certify  as  to  the  amount  of  the  damage  suffered, 
or  offered  to  abide  by  the  award  of  the  architect  in  this 
regard,  should  one  be  made.  There  is  now  invoked  a  pro- 
vision of  the  contract,  which,  until  the  trial  in  the  County 
Court,  Armstrong  and  his  assignee  disregarded,  and  not 
even  then  expressed  a  willingness  to  abide  by. 

It  was  not  necessary  that  defendant  in  error  should  apply 
to  the  County  Court  before  taking  possession  of  the  work. 
The  assignee  evidently  did  not  desire  to  carry  it  on  at  the 
expense  of  the  estate ;  indeed,  it  would  have  been  folly  for 
him  to  have  undertaken  to  do  so. 

We  find  no  error  requiring  a  reversal  of  the  order  of  the 
County  Court,  and  it  is  affirmed. 

Vol.  LXVna 
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8Q   58  Oakland  Hotel  Company  y.  Emma  Driscoll. 

1.  Appellate  Court  Practice— jFrror«  Must  he  AsMgned,— Where 
there  is  no  assignment  of  errors  written  upon  or  attached  to  the 
record,  as  required  by  the  rules  of  this  court,  and  none  appearing  any- 
where except  in  the  abstract,  the  judgment  will  be  affirmed. 

Assmiipsit.,  for  work,  labor  and  services.    Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 
Hiard  in  t'lis  court  at  the  October  term,  1896.    Affirmed.     Opinion 
filed  December  14,  1806. 

George  B.  Chamberlin,  attorney  for  appellant. 
Whitfield  &  Driscoll,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

There  being  no  assignment  of  errors  written  upon  or 
attached  to  the  record  filed  in  this  cause,  as  required  by  the 
rule,  and  none  appearing  anywhere  except  in  the  abstract, 
'  there  is  nothino:  for  this  court  to  act  uoon.  We  refer  to 
Lang  V.  Max,  50  111.  App.  465,  where  many  authorities  are 
cited.  Later  decisions  are,  Hruby  v.  Vokoun,  55  111.  App. 
457,  and  Brown  v.  The  H.  W.  Boies  Go.,  58  111.  App.  274. 

We  may  add  that  the  point  is  urged  in  appellee's  brief, 
filed  as  long  ago  as  November  2,  1896,  and  that  no  motion 
for  leave  to  remedy  the  defect  has  been  made,  as  might  have 
been  done. 

Instead,  however,  of  dismissing  the  appeal,  as  was  done 
in  many  of  the  cases  referred  to,  we  will  follow  a  later 
authorit}'^  of  the  Supreme  Court,  and  affirm  the  judg- 
ment.    Lancaster  v.  W.  &  S.  Ky.  Co.,  132  111.  492. 


Lake  Shore  &  M.  8.  By.  Go.  ?.  Jan  Dylinski,  Adm. 

1.  Limitations— -4c<iona  for  Damagea— Death  from  Wrongful  Act. — 
Actions  for  personal  injuries,  under  section  foui-teen  of  chapter  eighty- 
three,  R.  S.,  entitled  **  Limitations,"  do  not  include  actions  for  damages 
under  chapter  seventy,  R.  S.,  for  death  caused  by  a  wrongful  act.    Such 
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actions  are  not  for  the  injury  suffered,  but  for  the  pecuniary  loss  to  the 
widow  and  next  of  kin. 

2.  Sahb — Time  Not  Extended  by  a  iVbn-sutf.— -Actions  for  damages 
resulting  from  the  death  of  a  person  caused  by  the  wrongful  act  of  an- 
other, may  be  commenced  within  two  years  after  such  death.  The  time 
is  not  extended  by  a  non-suit  in  a  previous  action. 

Action  for  Damages. — Death  from  negligence.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  re- 
manded.   Opinion  filed  December  14,  1896. 

TVii-LiAM  McFadon,  attorney  for  appellant. 
J.  Waeben  Pease,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  is  the  administrator  of  Joseph  Dylinski,who 
was  a  laborer  for  the  appellant,  and  was  killed  on  the 
road  on  the  morning  of  September  26,  1892. 

He,  with  two  companions,  had,  for  something  more  than 
two  months,  worked  for  the  appellant  on  the  tracks  west- 
ward several  miles  from  South  Chicago,  where  they  resided. 
They  went  to,  and  returned  from,  their  labor  upon  a  handcar. 
It  was  a  necessitv  of  that  mode  of  convevance  that  thev 

V  *>  at 

should  be  on  the  watch  for,  and  get  out  of  the  way  of,  a 
train  approaching  from  behind,  as  they  ran  the  handcar 
upon  that  track  of  a  double  track  upon  which  trains  went 
in  the  same  direction. 

The  circumstances  under  which  the  appellee  charges  the 
appellant  with  negligence,  are  that  the  deceased  and  his 
companions  left  South  Chicago  that  morning  as  usual;  that 
the  morning  was  foggy  and  the  wind  adverse;  that  looking 
back  toward  South  Chicago,  they  could  see  but  a  little  way 
because  of  the  fog,  and  of  the  smoke  of  South  Chicago,  and 
the  adverse  wind  prevented  the  sound  of  bell  or  whistle 
reaching  them,  or  at  any  rate  they  heard  no  such  sound; 
that  looking  forward  in  the  direction  in  which  both  train 
and  handcar  were  going,  objects  were  visible  for  a  long 
distance. 
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The  two  companions  did  jump  from  the  handcar  and 
saved  their  lives.  The  deceased  did  not.  This  was  the 
whole  of  the  case  of  the  appellee  as  to  negligence,  and  it 
does  not  prove  negligence.  The  fog,  smoke  and  adverse 
wind  were  as  obvious  to  the  persons  on  the  handcar  as  to 
the  engineer  and  fireman  on  the  locomotive,  and  probably 
much  more  so.  The  duty  of  the  latter  only  required  them 
to  look  forward,  and  they  were  sheltered  from  the  wind. 
The  crew  of  the  handcar  knew  that  train  ought  to  come, 
and  that  they  were  to  keep  out  of  the  way,  and  not  stop  it, 
as  w^as  proved  by  the  appellee.  He  gave  no  evidence  tend- 
ing to  show  what  was  the  conduct  of  the  train  hands,  or 
how  the  train  was  managed,  but  relied  upon  the  proposition 
that  if  a  man  upon  the  track  was  killed  by  a  locomotive, 
the  railroad  must  pay. 

On  the  part  of  the  appellant,  there  was  much  evidence 
showing  aflSrmatively  that  the  railway  company  was  not 
negligent,  but  we  omit  any  consideration  of  it,  and  confine 
ourselves  to  the  case  of  appellee. 

But  there  is  a  bar  to  this  action  by  the  lapse  of  time. 

The  death  was  instantaneous— head  severed  from  the 
body. 

Sec.  19,  Ch.  83,  Limitations,  giving  time  to  representa- 
tives to  bring  an  action  after  the  death  of  the  person 
entitled  to  bring  it,  has  no  application,  for  the  deceased 
never  had  anv  cause  of  action.     ' 

Section  14  of  the  same  chapter,  under  the  words  '^Actions 
for  damages  for  an  injury  to  the  person,"  does  not  include 
actions  under  the  statute,  Ch.  70,  for  death  "caused  by 
wrongful  act,"  etc.  Such  actions  are  not  for  the  injury  the 
person  injured  sufl'ered,  but  for  the  pecuniary  loss  to  widow 
and  next  of  kin  resulting  from  the  death. 

It  follows  that  the  provisions  of  Sec.  25  of  Ch.  83,  as  to 
"  actions  specified  in  any  of  the  sections  of  "  that  act,  have 
no  reference  to  actions  given  by  Ch.  70. 

The  death  was  September  26, 1892.  This  suit  was  com- 
menced October  29,  1894.  Chapter  70  limited  the  time  in 
which  the  action  might  be  commenced  to  two  years  after 
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the  death.  That  time  was  not  extended  bv  a  non-suit  in  a 
previous  action. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

On  an  amendment  of  the  pleadings,  the  bar  can  be  pre- 
sented; or,  on  the  evidence,  the  jury  may  be  instructed  per- 
emptorily in  favor  of  the  appellant;  and  in  either  event,  a 
question  be  presented  of  which  the  Supreme  Court  can  take 


cognizance. 


Reversed  and  remanded. 


Bertha  Wolf  and  Bella  Wolf  v.  Henry  Schlacks  and 

Henry  Ottenheimer; 

1.  CoTSTKACTS— Recovery  on  ParticU  Performance — Abandonment,— 
Where  a  party  fails  to  perform  his  part  of  a  special  contract  so  as  to 
prevent  the  other  from  fuUy  performing,  the  latter  may  abandon  the 
contract  and  recover  in  assumpsit  for  what  he  has  done  under  it, 
whenever,  except  for  the  special  contract,  assumpsit  may  be  main- 
tained. 

2.  Spbcial  CJonteacts—P  Zeading«  in  Action  Upon, — ^Where  a  con- 
tract is  open  and  unexecuted  the  plaintiff  must  speciaUy  set  it  out  and 
aver  a  breach  of  the  same,  but  where  the  contract  is  at  an  end  either  by 
its  own  original  term  or  by  the  subsequent  consent  of  the  parties,  or  by 
the  unjustifiable  acts  of  the  defendant,  and  nothing  remains  but  to  pay 
money,  indebitattLS  assumpsit  wiU  lie  although  the  debt  accrued  under 
a  special  contract. 

3.  Vkrdicts— r/ipon  Conflicting  Evidence,  Condusive,— Where  the 
jury  hear  conflicting  evidence  and  see  the  witnesses,  their  verdict  as  to 
the  truth  of  the  matter  under  consideration  may  be  regarded  as  con- 
closiYe. 
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Assnnpsit, — Special  contract.  Appeal  from  the  Superior  Ck)urt  of 
Cook  Ck)unty;  the  Hon.  Henry  Y.  Freeman,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  De- 
cember 14, 1896. 

James  E.  Ward,  attorney  for  appellants. 


Stebn  &  LouBB  and  W.  I.  Osbobnb^  attorneys  for  appel- 
lees. 
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Mr.  Presiding  Justice  Shkpard  delivered  the  opinion 
OF  the  Court. 

The  appellees  sued  the  appellants  for  services  rendered 
them,  as  architects,  in  the  preparation  of  certain  plans  and 
specifications  for  a  contemplated  building  by  the  appellants, 
and  recovered  judgment  for  five  hundred  dollars^  from 
which  this  appeal  is  prosecuted. 

The  declaration  consisted  of  the  usual  common  counts  in 
assumpsit,  and  the  plea  was  the  general  issue. 

A  special  oral  contract  between  the  parties  was  proved, 
by  which  the  appellees  agreed  to  prepare  the  plans  and 
specifications,  and  superintend  the  work  of  constructing  the 
building,  for  a  compensation  equal  to  four  per  cent  of  its 
cost,  as  testified  by  one  of  the  appellees,  or  of  three  per  cent 
of  its  cost,  as  testified  by  appellants'  agent. 

Plans  and  specifications,  including  the  working  drawings, 
were  prepared  under  the  direction  of  appellants'  agent,  and 
to  his  satisfaction,  and  were  delivered  to  him  for  the  pur- 
pose of  exhibiting  them  to  loan  agents,  who  were  to  be,  or 
had  been,  applied  to  for  a  loan  to  enable  appellants  to  put 
up  the  building. 

The  proof  shows  that  they  were  so  used  by  appellants, 
and  were  never  returned  to  the  appellees. 

The  loan  was  not  obtained,  and  appellants  abandoned  the 
undertaking,  and  this  suit  followed. 

It  is  urged  that  there  could  be  no  recovery  under  the  com- 
mon counts,  where  the  evidence  showed  a  special  and  en- 
tire  contract  of  an  executory  character,  never  performed. 

When  a  party  fails  to  perform  his  part  of  a  special  con- 
tract, whether  sealed  or  unsealed,  so  as  to  prevent  the  other 
party  from  fully  performing,  the  latter  may  abandon  the 
contract  and  recover  in  assumpsit  for  what  he  has  done  un- 
der it,  whenever,  except  for  the  special  contract,  assumpsit 
may  be  maintained.  Webster  v.  Enfield,  5  Qill.  298;  Wil- 
son V.  Bauman,  80  111.  493;  Schillo  v.  McEwen,  90  111.  77; 
Geary  v.  Bangs,  37  111.  App.  301. 

In  the  last  cited  case,  this  court  adopted  the  admirably 
precise  statement  of  the  law  upon  this  subject,  laid  down 
in  Moulton  v.  Trask,  9  Met.  577,  as  follows : 
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"  When  a  special  contract  is  open  and  unexecuted,  and 
the  plaintiff  proceeds  for  a  breach  of  it,  he  must  declare 
specially  and  set  it  out,  and  aver  a  breach.  But  when  a 
contract  is  at  an  end,  either  by  its  own  original  terms,  or 
by  the  subsequent  consent  of  the  parties,  or  by  the  unjusti- 
fiable acts  of  the  defendant,  and  nothing  remains  but  to  pay 
money,  indebitatus  dsaumpsit  will  lie,  although  the  debt  ac- 
crued under  a  special  contract,  and  such  special  contract 
may  be  proper  and  necessary  evidence  in  support  of  the 
action." 

Whether,  therefore,  this  recovery  was  sustainable  under 
a  declaration  containing  only  the  common  counts,  depends 
upon  whether  the  appellees  were  prevented  from  complet- 
ing the  special  contract  by  the  wrongful  acts  or  omissions 
of  the  appellants,  of  which,  under  the  evidence,  there  can 
be  no  doubt. 

It  can  not  be,  and  probably  is  not,  claimed  by  the  appel- 
lants that  they  were  ever  ready  to  proceed  any  farther 
toward  the  erection  of  the  building  than  to  have  the  plans 
and  specifications  prepared,  and  bids  received.  At  that 
point  all  further  steps  ceased,  because  the  appellants  could 
not  raise  the  necessary  funds.  The  defense,  on  the  merits, 
does  not  go  to  the  point  that  appellees  did  not  proceed  un- 
der the  contract  as  far  as  they  could,  but  that  by  the  terms 
of  the  agreement  they  were  to  have  nothing  unless  the 
loan  was  made  and  the  building  erected. 

Upon  that  question  the  jury  heard  the  conflicting  testi- 
mony and  saw  the  witnesses,  and  their  verdict  as  to  the 
truth  of  the  matter  must  be  regarded  as  conclusive. 

Upon  the  question  of  what  compensation  was  proper,  or, 
in  other  words,  the  measure  of  damages  under  the  qvantum 
m&rxdt  count,  there  was  evidence  that  tended  to  sustain  the 
amount  of  the  verdict,  which  was  for  $370  in  excess  of  the 
judgment  that  was  entered  after  a  remittitur  of  that  amount 
was  made. 

Upon  a  consideration  of  all  the  evidence,  with  no  substi- 
tution of  our  personal  views,  we  can  not  entertain  much 
doubt  but  that  the  services  rendered  were  reasonably  worth 
as  much  as  the  judgment  was  for. 
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There  was  no  error  in  permitting  Avitnesses  to  testify 
as  to  what,  under  the  circumstances,  was  the  value  of  the 
services,  and  we  do  not  feel  at  liberty  to  reverse  the  judg- 
ment, simply  because  we  might  think  a  less  sum  would 
have  been  nearer  to  a  reasonable  limit. 

The  building,  originally  contemplated,  was  to  cost 
$25,000.  The  one  for  which  the  plans  and  specifications 
were  prepared,  in  accordance  with  the  wishes  of  appellants' 
agent,  would  have  cost  from  $30,000  to  $35,000. 

Taking  into  account  a  mortgage  of  $9,000  that  already 
existed  upon  the  land,  the  appellants  were  unable  to  bor- 
row as  much  money  as  was  needed,  and  they  abandoned 
their  proposed  undertaking. 

Unless  the  appellees  agreed  to  charge  nothing  for  their 
services  unless  the  required  loan  was  secured,  and  the  jury 
found  upon  conflicting  testimony  that  they  did  not  so  agree, 
it  was  right  that  they  should  be  paid  a  reasonable  sum  for 
their  services  in  making  the  plans  and  specifications,  which 
appellants  took  and  appropriated  to  themselves. 

Though  we  may  think  the  recovery  is  somewhat  too 
large,  we  discover  no  material  error  in  the  record,  and 
therefore  we  must  afiirm  the  judgment. 


Frederick  Becklenberg  y.  Lonis  F.  Hopkins. 

1.  VKBDIOTS—Ujpon  ©ueg/iorwo/JToci.— Verdicts  upon  questions  of 
fact  are,  in  general,  conclusive. 

Replevin.— Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Orrin  N.  Cabteb,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1S96.    Affirmed.    Opinion  filed  December  14,  1896. 

This  case  was  begun  before  a  justice  of  the  peace,  as  an 
action  of  replevin.  The  constable  being  unable  to  find  the 
property,  a  judgment  in  trover  for  the  plain tiflf  for  $100 
was  rendered  by  the  justice. 
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Upon  appeal  to  the  County  Court,  a  trial  was  had  before 
a  jury,  who  returned  a  verdict  of  $81  damages,  upon  which 
appellee  had  judgment, 

W.  J.  Laveby,  attorney  for  appellant. 

Adolph  L.  Bbnnes,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Only  a  question  of  fact  is  involved  in  this  case.  Appel- 
lant claims  to  have  purchased  a  piano  which  he  had  once 
received  for  storage. 

Appellee  claims  to  have  an  order  from  the  alleged  ven- 
dors to  deliver  the  piano  to  him,  appellee. 

Whether  the  chattel  mortgage  held  by  appellee  is  valid, 
or  was  a  lien  superior  to  the  claim  of  appellant,  is  now  im- 
material. The  jury  found,  in  eifect,  that  appellant  had 
been  tendered  all  his  proper  charges  for  storage,  and  that 
thereupon  appellee  became  entitled  to  the  possession  of  the 
property  in  dispute. 

Appellant's  claim  that  he  had  bought  and  paid  for  the 
piano,  was  discredited  by  the  jury. 

The  judgment  of  the  County  Court  is  therefore  affirmed. 


67    1211 
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IV.  H.  F.  Holmes  v.  Isaac  L.  Hamburger.  67     I21I 
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1.  AuMOTSiY—Must  be  for  the  Benefit  of  the  Wife.—All  orders  for  ali- 
mony or  suit  money  against  a  husband  as  party  to  a  divorce  suit  must, 
so  far  as  the  record  shows,  be  in  favor  of,  or  for  the  benefit  of,  the  wife 
herself.  Parties  supplying  her  with  food,  clothes  and  lodging  during 
the  pendency  of  the  suit  can  not  come  to  the  court  for  compensation. 

■ 

DiTorce  and  alimony. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridob  Hae^ect,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  December  14, 
1896. 

Hervey  H.  Andebson,  attorney  for  appellant. 
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It  has  been  held  that  a  divorce  suit  will  not  be  dismissed 
until  the  solicitor  has  been  paid,  although  the  parties  have 
returned  to  cohabitation.  .Dixon  v.  Dixon,  2  P.  &  M.  253; 
Cooper  V.  Cooper,  3  Swab.  &  Trist.  392;  TwisUeson  v. 
Twislleson.  2  S.  E.  339. 

Samuel  W.  Jackson,  solicitor  for  appellee,  contended  that 
an  attorney  or  solicitor  has  no  lien  for  his  fees.  Foreyth  v. 
Beveridge,  52  111.  26S;  LaFramboise  v.  Grow,  56  111.  197; 
Nichols  V.  Pool,  89  111.  491;  Story  v.  Hull,  143  111.  506. 

"  An  attorney  has  no  lien  on  the  subject-matter  of  the 
suit  which  he  is  employed  to  prosecute  that  can  in  anywise 
impair  the  right  of  his  client  to  transfer  the  same  to  a  third 
\yerson  pendente  lite.^^     LaFramboise  v.  Grow,  56  111.  197. 

Parties  to  a  suit  may  settle  the  same  at  any  time,  and 
courts  will  enforce  settlements  so  made.  Chapman  v.  Shat- 
tuck,  3  Gilman,49;  Toupin  v.  Gargnier,  12  111.  79;  Henchey 
v.  (Chicago,  41  111.  136;  Christopher  v.  Ballinger,47  111.  107. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  was  the  solicitor  for  the  wife  of  the  appellee, 
in  a  bill  filed  by  her  for  a  divorce.  The  appellant  prepared  a 
petition  for  alimony  and  solicitor's  fees,  but  before  anything 
could  be  done  upon  it  the  husband  and  wife  came  together 
again  and  refused  to  pay  the  appellant  for  his  services. 

The  suit  being  still  pending,  he  filed  a  petition  on  his  own 
behalf,  that  the  appellee  might  be  compelled  to  pay  him. 

With  or  without  the  statute  of  1874,  all  orders  for  ali- 
mony or  suit  money,  against  a  husband,  party  to  a  divorce 
suit,  are  to  be  in  favor  of,  or  for  the  benefit  of — so  far  as 
the  record  shows — the  wife  herself.  Parties  supplying  her 
with  food,  clothes  and  lodging  pendente  lite,  can  not  come 
to  the  court  for  compensation. 

That  his  client  may  prove  fickle  is  one  of  the  risks  taken 
by  a  lawyer  filing  a  bill  for  a  divorce  on  behalf  of  a  married 
woman  who  has  no  property.  The  divorce  suit  was  dis- 
missed by  a  part  of  the  same  order  denying  him  relief. 

He  had  no  standing  in  court,  and  the  order  appealed  from 
is  affirmed.    McCuUough  v.  Murphy,  45  111.  256. 
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Peter  Sehoenhofeu  Brewing  Company  and  Loren  Love 

y.  John  Merrlon. 

1.  Household  Goods— T7ie  Term  Defined,— The  term  "household 
goods/'  as  used  in  the  act  of  July  7,  1889,  *'  to  regulate  the  foreclosure 
of  chattel  mortgages  on  household  goods,  wearing  apparel  and  mechan- 
ic's tools,"  means  such  goods  as,  being  suitable  to  the  condition  and 
station  in  life  of  the  mortgagor  and  the  way  he  lives,  are  used  by  him 
in  his  household  for  personal,  home  or  household  convenience. 

2.  Sake — What  Are  Not  Household  Goods, — Goods  which  are  kept 
for  mere  purposes  of  trade  or  business,  are  not  within  the  meaning  of 
the  act. 

Bepleyin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.     Affirmed.    Opmion  filed  December  14,  1896. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  rendered  in  the  Cir- 
cuit Court  of  Cook  County,  on  the  15th  day  of  February, 
1896. 

On  the  28th  day  of  August,  1893,  J.  V.  Merrion,a  son  of 
the  appellee  herein,  being  indebted  to  the  Peter  Schoen- 
hofen Brewing  Company,  executed  a  chattel  mortgage  con- 
veying to  the  said  company  certain  goods  and  chattels  used 
by  him  in  a  saloon  and  boarding  house  located  at  No.  9001 
Ontario  avenue,  in  the  city  of  Chicago.  The  mortgage 
was  recorded  in  the  recorder's  office  on  the  31st  day  of 
August,  1893.  The  goods  and  chattels  described  in  the 
said  chattel  mortgage  were :  One  bar  and  back  bar,  two 
writing  desks,  one  mirror,  one  two-faucet  beer  pump  and 
all  connections  complete,  one  glass  partition,  one  hotel 
counter,  one  cigar  case  and  stand,  one  clock,  two  tables,  six 
chairs,  all  glassware  and  bar  utensils,  sixteen  beds,  bedding 
and  mattresses,  twenty-four  chairs,  sixteen  dressers,  one 
parlor  suit  of  five  pieces,  one  range,  all  carpets,  six  dining 
room  tables,  three  dozen  common  chairs. 

At  the  time  of  the  execution  of  the  chattel  mortgage,  the 
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mortgagor  was  a  married  man  living  with  his  wife  in  the 
rooms  above  the  saloon;  this  portion  of  the  premises  was 
used  as  a  boarding  house.  The  wife  did  not  join  in  the 
execution  of  the  mortgage. 

On  the  14:th  day  of  August,  1894,  Thomas  Y.  Merrion, 
a  brother  of  the  mortgagor,  as  the  agent  of  John  Merrion, 
the  apj5ellee  herein,  removed  a  portion  of  the  goods  and  chat- 
tels used  by  the  mortgagor  in  the  boarding  house,  to  a 
warehouse.  On  the  following  day  the  mortgagor  gave  to 
his  father,  the  appellee  herein,  a  bill  of  sale  for  the  goods 
and  chattels  stored  in  the  warehouse. 

On  the  same  day  Loren  Love,  one  of  the  appellants,  as 
the  agent  of  the  Brewing  Company,  foreclosed  the  chattel 
mortgage  and  took  possession  of  the  saloon  fixtures  at  9001 
Ontario  avenue,  and  also  of  the  goods  which  had  been 
stored  in  the  warehouse,  which  consisted  of  one  w^riting 
desk,  one  writing  table,  one  clock,  eight  pictures,  one  set  of 
window  curtains,  one  hundred  and  twenty  feet  of  awning, 
one  set  of  gas  fixtures,  six  cuspidors,  one  range,  three 
heating  stoves,  six  dining  room  tables,  forty-eight  dining 
room  chairs,  one  side-board,  one  lot  of  dishes,  one  lot  of 
silverware,  one  lot  of  kitchen  utensils,  two  dining  room 
stoves,  six  pieces  of  parlor  furniture,  two  folding  beds,  six- 
teen beds,  sixteen  dressers,  sixteen  toilet-  sets,  bowl,  cuspi- 
dors; one  lot  of  carpets  and  matting,  one  lot  of  fixtures, 
one  lot  of  bedding,  one  lot  of  linen,  sixteen  bed-springs, 
sixteen  mattresses,  one  lot  lamps,  three  rocking  chairs,  one 
lot  curtains,  one  lot  of  common  curtains,  two  kitchen 
tables,  two  parlor  stoves,  one  gasoline  stove,  and  bric-a 
brae. 

On  August  23,  1894,  the  property  taken  by  Love  was 
sold  at  public  sale  to  Henry  Schauermeyer,  who  took  im- 
mediate possession. 

On  the  day  of  the  sale,  August  23, 1894,  but  some  hours 
afterward,  the  appellee,  John  Merrion,  commenced  this 
suit  against  the  Brewing  Company,  and  their  agent,  Love, 
to  recover  possession  of  the  goods  mentioned  in  the  bill  of 
sale,  and  sold  by  Love  under  the  chattel  mortgage.    Schau- 
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ermeyer,  the  purchaser  at  the  mortgage  sale,  was  not  made 
a  party  to  the  suit.  No  goods  were  taken  by  the  sheriff 
under  the  replevin  writ. 

The  plaintifTs  declaration  contained  the  usual  counts  in 
replevin  and  a  count  in  trover.  The  issues  were  made  up 
and  the  case  was  tried  before  a  court  without  a  jury. 
Judgment  was  rendered  against  the  defendants  for  $200, 
from  which  judgment  this  appeal  is  taken. 

Counsel  for  appellant  says :  "  There  is  no  dispute  as  to 
the  facts.  The  only  question  is  the  validity  of  the  chattel 
mortgage  under  which  the  sale  was  had." 

M.  M.  Jacobs,  attorney  for  appellants,  contended  that  the 
goods  and  chattels  described  in  the  chattel  mortgage  are 
not  household  goods  within  the  meaning  of  the  statute.  '2 
Starr  &  Curtis'  R.  S.  (2d  Ed.),  p.  2773;  Gaines  v.  Williams, 
147  111.  458;  Commonwealth  v.  Strembach,  3  Kawle  (Pa.), 
341. 

Chattel  mortgages  on  household  goods,  executed  by  a 
married  man,  the  wife  not  joining  therein,  are  voidable  only, 
not  void.  Van  Shaak  v.  Eobbins,  36  Iowa,  205;  Somes  v. 
Brewer,  2  Pick.  191;  Green  v.  Kemp,  13  Mass.  518;  Terrill 
v.  Auchauer,  14  O.  St.  85;  Crocker  v.  Balangre,  6  Wis.  645; 
Anderson  v.  Roberts,  18  Johns.  529. 

No  appearance  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 

COUET. 

The  term  "  household  goods "  has  been  frequently  con- 
strued with  reference  to  its  meaning  when  used  by  testators, 
and  also  with  reference  to  its  significance  when  employed  in 
statutes.  It  is  said  that  in  wills  this  expression  will  pass  all 
articles  of  the  household  which  are  not  consumed  in  their  en- 
joyment, that  were  used  or  purchased,  or  otherwise  acquired 
by  the  testator  for  his  house,  but  not  goods  in  the  way  of  his 
trade.    1  Jarman  on  Wills,  Perkins'  Ed.,  589. 

Substantially  the  same  definition  is  given  in  Anderson's 
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Dictionary  of  Law,  and  is  said  to  be  the  true  meaning  when 
such  expression  is  used  by  a  railroad  in  its  statement  that 
household  goods  will  be  transported  at  a  certain  rate  of  fare. 
Smith  V.  Findley,  34  Kas.  316. 

The  term  "  household  goods  "  is  more  extensive  than  the 
expression  "  household  furniture."  Canagy  v.  Woodcock,  2 
Muraford  (Va.),  234. 

The  expression  "  household  goods  "  was  held  in  Pratt  v. 
Jackson,  3d  Brown's  Parliamentary  Cases,  199,  not  to  in- 
clude bedding  not  in  the  house  of  the  testator,  but  used  by 
him  in  a  hospital  for  the  enjoyment  of  sick  and  wounded 
seamen. 

Section  2  of  an  act  to  regulate  the  foreclosure  of  chattel 
mortgages  on  household  goods,  wearing  apparel  and  me- 
chanic's tools,  in  force  July  7,  1889,  is  as  follows : 

"  No  chattel  mortgage  executed  by  a  married  man  or  mar- 
ried woman  on  household  goods  shall  be  valid  unless  joined 
in  by  the  husband  or  wife,  as  the  case  may  be." 

It  has  been  held  by  the  Supreme  Court,  in  Gaines  v.  Will- 
iams, 146  111.  458,  that  section  1  of  this  act,  forbidding  the 
foreclosure  of  a  chattel  mortgage  on  the  necessary  house- 
hold goods,  etc.,  of  any  person  or  family,  except  in  a  court 
of  record,  is  to  be  liberallv  construed  in  favor  of  the  mort- 
gagor,  and  it  would  seem  that  section  2  of  the  act  is  to 
be  construed  in  the  same  manner.  We  think  the  terra 
"  household  goods,"  as  used  in  this  act,  means  such  goods, 
as,  being  suitable  to  the  condition  and  station  in  lite  of  the 
mortgagor  and  the  way  he  lives,  are  used  by  him  in  his 
household  for  personal,  home  or  household  convenience,  and 
that  goods  kept  for  mere  purposes  of  trade  or  business,  are 
not  within  the  meaning  of  the  act. 

The  only  difficulty  existing  in  this  case  arises  out  of  the 
fact  that  the  goods  used  for  the  trade  and  business  of  the 
mortgagor  were  not,  at  the  time  the  mortgage  was  made, 
separated  in  any  way  from  the  household  goods  proper,  for, 
and  made  use  of  by  him  and  his  family  for  home  and  house- 
keeping. 

Upon  the  trial  it  appeared  that  when  appellee,  the  mort- 
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gagor,  closed  his  saloon  and  moved  the  articles,  for  the  re- 
covery of  which  this  replevin  suit  is  brought,  to  a  ware- 
house, giving  a  bill  of  sale  of  the  same  to  the  plaintiff,  he 
left  everything  in  the  saloon,  including  the  partitions,  glasses 
and  some  liquors,  to  pay  his  indebtedness  under  the  mort- 
gage, he  estimating  such  articles  to  be  worth  about  $500; 
and  that  these  things,  together  with  those  sold  to  the  plaint- 
iff and  stored  in  the  warehouse,  were  taken  by  appellants 
under  their  mortgage. 

The  mortgagor  testified  that  the  property  for  which  the 
writ  of  replevin  was  taken  out,  was  worth  $349.60,  all  of 
which,  he  testified,  appellants  took  possession  of  by  force, 
and  none  of  which  were  recovered  upon  the  replevin  writ; 
that  all  the  household  goods  were  necessary  in  his  house  and 
family;  that  the  four  beds  were. worth  $6  each,  and  the 
four  springs  were  worth  $1  each;  that  the  pictures  cost  him 
$16;  that  his  family  consisted  of  himself,  his  wife  and  one 
child. 

It  is  manifest,  by  a  comparison  of  the  list  of  goods  de- 
scribed in  appellant's  mortgage,  with  those  which  it  seized 
and  carried  away,  that  it  took  many  articles  to  which  it  can 
not  be  pretended  it  had  any  right,  as  eight  pictures,  one  set 
of  window  curtains,  120  feet  of  awning,  set  of  gas  fixtures, 
one  range,  three  heating  stoves,  one  lot  of  silverware,  one 
lot  of  kitchen  utensils,  two  dining  room  stoves,  sixteen  toilet 
sets,  two  parlor  stoves,  one  gasoline  stove,  bric-a-brac,  and 
other  articles. 

The  mortgagor,  at  the  time  of  making  of  the  mortgage, 
prepared  a  list  of  the  articles  mentioned  therein,  having  at- 
tached thereto  the  value  placed  by  him  thereon;  this  list 
was  introduced  in  evidence  by  appellant,  and  was  intended 
to  be,  but  is  not,  inserted  in  the  bill  of  exceptions. 

Under  all  the  evidence,  we  think  the  court  was  warranted 
in  making  a  finding  of  $200  for  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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George  A.  Kittredge  t.  Louis  M.  Slacks  for  nse^  etc. 

1.  AssiONMENTS— For  U9e  of  Assignor,  Void,— It  the  purpose  of  an 
assignment,  concurred  in  by  both  the  assignor  and  the  assignee,  is  to 
place  the  property  assigned  either  wholly  or  in  part  under  the  after  con- 
trol of  the  assignor,  the  assignment  is  void  against  creditors  of  the  as- 
signor. 

2.  SA-Tn^— Effect  of,  on  Litigation, — An  assignment  of  a  fund  which 
does  not  change  the  legal  title,  will  not  prevent  a  suit  by  the  assignor, 
but  the  court  on  the  equities  between  tlie  assignor  and  the  assignee,  may 
permit  the  latter  to  control  the  action. 

8.  Garnishment — Claims  by  Assignee  of  a  Fund,  How  Litigated.— It 
is  not  an  obstacle  to  a  garnishment,  that  an  assignment  which  has  net 
changed  the  legal  title,  has  been  made  of  the  fund,  but  the  assignee 
may  set  up  his  title  by  interpleader  when  the  validity  of  such  assign- 
ment as  vesting  a  prior  equity  in  the  assignee  will  be  tried. 

Garnishment,  and  interpleader.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  No- 
vember 19,  1896. 

L.  S.  IIoDOEs,  attorney  for  appellant. 
•  James  D.  Springer,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

Slack  was  indebted  to  the  appellant  and  to  Burt. 

Slack  was  earning  commissions  from  the  Hewitt  Manu- 
facturing Company.  From  Pittsburgh,  Pa.,  Slack  sent  to 
the  company  an  assignment  as  follows : 

**Pgh.,  Pa.,  October  1st,  1894. 
Hewitt  Manufacturing  Co.,  Chicago,  Illinois. 

Dear  Sir:  I  have  assigned  and  conveyed  to  George  A. 
Kittredge,  of  Chicago,  all  interest  in  commissions,  etc.,  due 
me  from  your  company  during  balance  of  this  year  CI  894). 
Kindly  transfer  account  to  his  name  on  your  books  and  pay 
all  commissions  now  due,  or  hereafter  to  become  due,  to 
him.  He  will  probably  call  on  you  to-morrow  with  his 
authority  from  me  for  this  transfer. 

Yours  trulv, 

L.  M.  Slack." 
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At  the  same  time  Slack  wrote  to  the  appellant  as  fol- 
lows: 

"Frank  E.  Kutan,  Architect,  111  Fourth  avenue,  Pitts- 
burgh, Pa. 

Pgh.,  Oct.  1st,  1894. 

Dear :    I  have  written  to  The  Hewitt  Mfff.  Co., 

conveying  and  assigning  my  account  with  them  to  you,  and 
that  vou  would  call  on  them  to-morrow  for  a  check  for  com- 
missions  for  September.  This  check  ought  to  be  pretty 
large,  perhaps  enough  to  take  up  entire  notes,  as  the  Illi- 
nois Central  have  bought  500  cars,  for  which  we  got  the 
brasses,  besides  brass  for  eighteen  engines  in  addition  to  reg- 
ular business.  By  doing  this  they  will  give  3'^ou  check  in 
your  own  name  which  will  save  time.  If  you  get  this 
through  to-morrow,  write  me  or  wire  Wednesday  so  I  need 
not  worry  about  it.  It  is  possible  that  I  will  have  a  check 
from  Hewitt  to-morrow.  If  I  do  I  will  wire  you  and  mail 
draft.  I  think  I  would  see  Chas.  M.  Hewitt  at  925  Monad- 
nock  Building,  about  this  first,  then  if  he  is  not  home  see 
Jim  Watson  at  the  works,  21  Ontario  street. 

If  you  get  enough  out  of  this,  charge  my  account  with  the 
200  cigars  Jack  has  had  and  send  200  more  right  away  to 
the  same  address.    Just  have  notice  of  notes. 

Yours,  etc.,  Lou." 

Thereafter  the  appellant  wrote  to  the  company  as  fol- 
lows : 

"  Chicago,  III.,  Nov.  14,  1894. 

Mr.  Jas.  Watson,  care  Hewitt  Mfg.  Co.,  City. 

Dear  Sir  :  As  a  personal  favor,  if  your  firm  is  unable  to 
pay  Mr.  Slack  his  commissions  due  him  two  weeks  ago,  will 
you  please  drop  me  a  line  so  that  I  may  know  when  I  may 
expect  it.  Last  month  you  told  in  your  office  you  would 
mail  it  to  me  by  the  sixth  of  each  month,  so  I  presumed  you 
would  and  promised  people  he  owes  to  pay  them  on  the 
seventh.  There  is  nothing  in  this  for  me  but  friendship,  as 
you  know,  and  so  please  let  me  hear  from  you  in  that  line 
and  oblige.  •    Tours  sincerely, 

George  A.  Kittbedge." 

Vol.  LZYn  9 
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The  company  paid  to  the  appellant,  October  11,  1894, 
$127.19,  and  November  28,  1894,  $252.55. 

Watson,  the  secretary  and  treasurer  of  the  company, 
testified  that  after  the  assignment — but  whether  before  or 
after  any  pa3'ment  thereunder,  does  not  appear — the  appel- 
lant told  him,  Watson,  that  he,  appellant,  "was  simply 
transacting  the  matter  for  Mr.  Slack,  and  there  w^as  nothing 
in  it  for  him.  He  was  simply  doing  it  as  a  matter  of  friend- 
ship for  Mr.  Slack."  *  *  *  « Handling  such  commis- 
sions as  he  got  from  us  in  the  payment  of  Mr.  Slack's  bills." 

The  assignment  was  sent  to  the  company  without  any 
"  previous  talk  "  about  giving  an  assignment,  and  the  letter 
of  October  1,  1894,  sent  by  Slack  to  the  appellant,  was  the 
"  first  intimation  "  that  the  appellant  had  of  it. 

The  case  below  was  a  garnishment  of  the  company  by 
Burt,  as  creditor  of  Slack,  and  interpleader  by  the  appel- 
lant, claiming  under  the  assignment. 

The  amount  found  due  from  the  company  to  Slack  was 
$409.22,  for  which  judgment  was  entered  for  the  use  of 
Burt.  The  evidence  is  satisfactory  that  Slack  was  at  the 
time  of  the  assignment,  and  continued  to  be,  indebted  to  the 
appellant  in  a  much  larger  amount,  yet  if  the  purpose  of 
the  assignment,  concurred  in  by  both  the  appellant  and 
Slack,  was,  wholly  or  in  part,  to  place  the  proceeds  under 
the  after  control  of  Slack,  it  is  void  against  creditors  of 
Slack.    Mitchell  v.  Sawyer,  115  111.  G50. 

Now  that  the  letter  of  October  1,1894,  from  Slack  to  the 
appellant,  the  letter  of  November  14,  1894,  from  the  appel- 
lant to  Watson,  and  the  testimony  of  Watson— if  un- 
explained— do  warrant  the  conclusion  of  such  purpose,  seems 
apparent;  and  the  explanation  by  the  appellant  as  a  wit- 
ness— with  no  other — only  makes  a  case  of  such  conflict  as 
the  finding  of  the  trial  judge,  sitting  without  a  jury,  is  final 
upon. 

It  is  urged  that  the  assignment  put  the  fund  out  of  the 
control  of  Slack,  and  that  therefore  it  was  not  subject  to 
garnishment  by  his  creditor;  citing  Chatroop  v.  Borgard, 
40  III.  App.  279.    The  distinction  between  that  case  and  this, 
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is  in  the  fact  that  there  the  debtor  never  had  any  cause  of 
action  against  the  garnishee;  here  the  debtor  had,  after  the 
assignment,  a  cause  of  action  against  the  garnishee;  but  if  it 
had  been  sued  upon,  the  court — ^upon  equities  between  the 
debtor  and  the  assignee — would  have  permitted  the  latter 
to  control  the  action — which  could  onlv  be  in  the  name  of 
the  debtor.  It  has  never  been  considered  an  obstacle  to  a 
garnishment  that  an  assignment — which  can  not  change  the 
legal  title — has  been  made  of  the  fund.  But  upon  an  inter- 
pleader the  validity  of  such  assignment,  as  vesting  a  prior 
equity  in  the  assignee,  is  in  question.  Buxbaum  v.  Dun- 
ham, 51  111.  App.  240;  Gregg  v.  Savage,  51  111.  App.  281; 
same  case  with  names  reversed,  150  111.  161. 
The  judgment  is  affirmed. 


L.  L.  Barth  v.  Union  National  Bank. 

1.  iNJUNOTiONa— TFTiaf  Are  Not  Impedimenta  to  Oranting,-^The 
fact  that  a  certificate  is  in  custodia  legis  and  the  custodian  is  the  party 
interested  in  evading  the  claims  of  third  persons  upon  such  certificate,  is 
no  impediment  to  such  restraint  upon  such  custodian,  as  may  be  pru- 
dent to  prevent  wrong-doing. 

2.  Assignment  of  EKROS^^Must  be  .SpecioZ.— Where  a  part  of  an 
order  enjoining  the  prosecution  of  a  replevin  suit  is  valid  and  the  assign- 
ments of  error  upon  it  are  in  effect  that  the  whole  order  is  invalid  if  the 
order  is  in  part  right,  the  assignments  must  be  overruled. 

8.  Trover— jLic« /or  Property  Not  Taken  in  Replevin, — Where  prop- 
erty has  not  been  taken  in  replevin,  the  plaintiff  may  proceed  in  trover 
for  it,  or  if  taken  and  the  replevin  suit  is  not  prosecuted  successfully, 
and  the  property  not  returned,  the  plaintiff  may  maintain  trover  for  it. 

4.  Measure  op  Damages— Conversion  of  Certificates  of  Stock, — In 
actions  of  trover  for  the  conversion  of  certificates  of  stock  as  between 
the  owner  and  the  wrongdoer,  the  measure  of  damages  is  the  value  of 
the  stock  represented  by  the  certificate. 

Bill  for  an  Injnnetion.— Appeal  from  the  Superior  Ck)urt  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  October 
22, 1886. 
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MoKAN,  Kraus  &  Mayer,  attorneys  for  appellant;  Gra- 
ham S.  Harris,  of  counsel. 

Tenney,  McConnell  &  Coffeen,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  interlocutory  order  granting, 
without  notice,  an  injunction  to  the  appellee  to  restrain  the 
appellant  "  from  selling,  transferring  or  otherwise  dispos- 
ing of  the  fifty  (50)  shares  of  the  capital  stock  of  the  Edward 
Hines  Lumber  Company  represented  by  certificate  number 
twenty-eight  (28)."  The  bill,  properly  verified,  alleged  that 
the  stock  was  pledged  to  the  bank  as  collateral  security  for 
a  note  of  the  appellant  for  $5,000,  which  being  overdue,  the 
bank  notified  the  appellant  that  it  would  sell  the  stock  at 
auction;  that  at  the  time  and  place  of  sale  the  appellant  ap- 
peared, with  two  attorneys,  one  of  whom  objected  to  the 
sale  proceeding,  and  the  other  asked  to  see  the  certificate, 
which  being  handed  to  him  he  immediately  delivered  it  to 
a  constable,  who  held  a  replevin  writ  sued  out  by  the  ap- 
pellant from  a*  justice,  upon  an  affidavit  stating  that  the 
value  of  the  certificate  was  $10.  The  bill  alleges  that  the 
stock  is  worth  $5,000. 

We  disregard  the  statement  in  the  bill,  of  the  fear  of  the 
bank  that  the  appellant  "  will  make  way  with  the  said  cer- 
tificate," and  also  the  clause  in  the  accompanying  affidavit 
that  "  the  rights  of  the  complainant  in  said  bill  will  be  un- 
duly prejudiced  if  the  injunction  prayed  for  therein  is  not 
issued  immediately  and  without  notice; "  but  the  suing  out 
a  replevin  writ,  upon  an  affidavit  that  the  stock  was  of  the 
value  of  $10,  followed  by  the  presence  of  the  appellant  at 
the  time  and  place  of  sale,  attended  by  two  attorneys,  whose 
combined  fees  must  have  been  that  sum  several  times  mul- 
tiplied, is  of  itself  such  evidence  that  the  appellant  was 
reckless  of  consideration  worthy  of  regard,  that,  taking  into 
account  the  method  adopted  to  obtain  possession  of  the  cer- 
tificate, it  did  fairly  "  appear "  to  the  court  that  the  con- 
clusion expressed  in  the  affidavit  accompanying  the  bill  was 
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a  just  one.  So  much  of  the  order  as  has  been  recited  is 
therefore  affirmed. 

The  fact  that  the  certificate  is  in  "  custodia  legisj^^  when 
the  custodian  is  the  party  interested  in  evading  the  claim 
of  the  bank  upon  the  certificate,  is  no  impediment  to  such 
restraint  upon  him  as  may  be  prudent  to  prevent  wrong- 
doing. 

To  the  residue  of  the  order  enjoining  the  prosecution  of 
the  replevin  suit,  there  is  no  separate  assignment  of  error. 
The  assignments  are  in  effect  that  the  whole  order  is  wrong, 
and  therefore  if  it  is  in  part  right,  the  assignments  must  be 
overruled.    2  Ency.  PL  &  Pr.,  951. 

The  order  appealed  from  is  affirmed. 

Mb.  Jttsticb  Gaby,  on  petition  fob  behearino. 

This  petition  seems  to  be  prompted  by  a  feeling  that  the 
opinion  filed  "  reflects  unwarrantably  upon  the  appellant." 

Then  it  is  said  that  "  the  contention  of  the  appellant  now 
is,  and  his  position  when  making  the  affidavit,  was,  that 
the  mere  certificate  was  of  purely  nominal  value." 

If  the  certificate  had  not  been  taken  on  the  writ,  the  ap- 
pellant might  have  proceeded  in  trover,  or  being  taken,  if 
the  replevin  suit  had  been  prosecuted  unsuccessfully,  and 
the  certificate  not  returned,  the  appellee  might  have  main- 
tained trover.  Sec.  18,  Ch.  119,  Replevin;  Bruner  v.  Dy- 
ball,  42  111.  34. 

In  either  of  such  events  the  measure  of  damages  would 
have  been  the  value  of  the  stock  represented  by  the  certifi- 
cate. Olds  V.  Chicago  Open  Board  of  Trade,  33  111.  App. 
445. 

In  contemplation  of  law,  that  is  the  value  of  the  certifi- 
cate as  against  a  wrongdoer.  The  replevin  suit  was  upon 
the  assumption  that  the  appellee  was  a  wrongdoer,  and  the 
action  of  trover  for  non-return  would  have  been  on  the  as- 
sumption that  the  appellant  was  a  wrongdoer.  So  in  either 
case  the  subject-matter  of  controvei*sy  was,  in  contempla- 
tion of  law,  worth  the  value  of  the  stock  represented  by  it, 
and  the  justice  had  no  jurisdiction.    Now,  that  for  a  debtor 
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to  take  from  the  possession  of  his  creditor,  collateral, 
pledged  for  the  debt  by  legal  process  sued  out  from  a  court 
having  no  jurisdiction,  upon  an  affidavit  to  be  justified  only 
bv  a  casuistrv  that  would  whittle  awav  the  value  of  notes 
of  solvent  banks,  is  a  proceeding  commending  itself  to  a 
court  of  equity,  can  hardly  be  contended. 

The  appellant  now,  in  the  petition,  for  the  first  time  at- 
tacks the  bond  fi.led  when  the  injunction  was  issued.  That 
attack  is  too  late.  West  Chicago  Park  Commissioners  v. 
Kincade,  64  111.  App.  113. 

There  is  little  resemblance  between  this  case  and  Mexican 
Asphalt  Co.  V.  Mexican  Asphalt  Paving  Co.,  61  111.  App. 
854. 

The  injunction  there  was  to  prevent  the  execution 
of  legal  process  sued  out  by  an  adversary  having  no  rela- 
tions with  the  complainant,  and  to  prevent  the  removal  of 
the  asphalt  from  the  State.  The  process  issued  from  a 
court  having  jurisdiction,  and  the  plaintitf  in  it  was  not, 
therefore,  to  be  restrained  in  the  exercise  of  his  legal  right; 
and  as  he  had  never  had  possession  of  the  asphalt,  that  part 
of  the  injunction  which  prohibited  it  from  taking  the  as- 
phalt out  of  the  State  had  no  foundation;  the  whole  injunc- 
tion was  wrong.  It  is  not  the  want  of  jurisdiction  of  the 
justice  which  gives  the  appellee  here  a  standing  in  equity, 
but  a  misuse  of  means  to  get  possession  of  the  certificate; 
and  the  fact  that  such  misuse  was  under  color  of  legal  pro- 
ceedings, is  no  palliation  and  does  not  shut  the  door  of 
equity. 

The  petition  for  a  rehearing  is  denied. 


Uenry  Lindeman  v.  John  Wagner  et  al. 

1.  Building  Contracts— Arc?iitecf«  C€rtiftcate--When  Final.— 
V^hen  the  parties  to  a  building  contract  stipulate  that  the  decision  of  the 
architect  shall  be  final  and  binding  upon  aJl  parties,  such  decision  wiU 
be  final  and  binding  upon  the  parties  unless  it  is  shown  that  the  arciii- 
tect  acted  fraudulently,  and  the  burden  of  showing  such  fraud  is  upon 
the  party  complaining. 
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2.  Contracts— -Stgfned  by  Unauthorized  Parties — Ratification. — 
When  a  party  to  a  contract  not  signed  by  him  acts  under  it  with  fall 
knowledge  of  the  manner  in  which  it  was  made,  he  will  be  bound  by  it. 

Assumpsit,  for  work,  labor  and  services.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judp:e.  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
December  14, 1896. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  rendered  in  the 
Superior  Court  of  Cook  County,  against  the  appellant  in 
favor  of  appellees  on  May  16, 1896,  for  the  sum  of  $474.60. 

On  the  10th  day  of  July,  1893,  a  contract  was  made,  and 
its  terms  reduced  to  writing,  and  signed  by  the  parties 
thereto,  whereby  appellees  agreed  to  do  certain  mason 
work,  and  appellant  promised  as  follows : 

"  Party  of  the  second  part,  in  consideration  of  parties 
of  the  first  part  strictly  performing  covenants  and  agree- 
ments above  specified,  by  or  at  the  times  mentioned,  and  to 
the  entire  satisfaction  of  Frank  L.  Fry,  superintendent, 
does  agree  to  pay  to  parties  of  first  part  $11,500  on  certifi- 
cates of  superintendent  as  work  progresses." 

The  contract  also  contains  the  following : 

"  It  is  further  agreed  that  in  case  any  difference  of  opin- 
ion shall  arise  between  said  parties  in  relation  to  the  con- 
tract, the  work  to  be  performed  under  it,  or  in  relation  to 
the  plans,  drawings  and  specifications  hereunto  attached, 
the  decision  of  Frank  L.  Fry,  the  architect,  shall  be  final 
and  binding  on  all  parties  hereunder,  or,  if  preferred,  the 
decision  of  an  umpire  selected  by  two  men,  one  of  whom 
is  appointed  by  the  owner  and  the  other  one  by  the  con- 
tractor, shall  be  final  and  binding  on  all  parties  hereunder. 
The  owner  has  engaged  Frank  L.  Fry  as  superintendent 
of  the  erection  and  completion  of  said  building,  his  duties 
being  faithfully  to  enforce  all  the  conditions  of  the  con- 
tract, and  to  furnish  all  necessary  drawings,  etc.  *  *  * 
Also  to  make  estimates  for  the  contracts  of  the  amounts  due 
them  on  the  contract,  in  no  case  estimating  any  materials 
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or  work  which  are  objectionable  or  have  become  perma- 
nent parts  of  the  Avork,  and  when  the  building  is  completed 
to  issue  a  certificate  to  the  contractor,  which  certificate, 
if  unconditional,  shall  be  an  acceptance  of  the  contract, 
and  shall  release  him  from  all  further  responsibility  on  ac- 
count of  the  work,  the  owner  being  bound  in  all  cases  to 
recognize  the  acts  of  his  superintendent." 

Appellees  offered  in  evidence  in  support  of  their  claim 
the  contract  above  mentioned,  and  also  the  architect's  cer- 
tificate,  dated  December  16, 1893,  certifying  that  $474  is  due 
John  Wagner  &  Son,  by  the  terms  of  contract. 

Henry  Lindeman,  appellant,  on  the  witness  stand  denied 
giving  any  authority  to  Charles  S.  Fry  to  sign  any  contracts 
for  him,  and  that  said  Charles  S.  Fry  had  informed  him  that 
said  mason  work  would  not  cost  over  $9,000.  The  testi- 
mony shows  that  the  buildings  were  not  completed  until 
some  weeks  after  the  time  specified  in  the  contract. 

It  was  claimed  by  appellant  that  the  work  was  not  done 
in  a  good  and  workmanlike  manner,  in  accordance  with  the 
contract,  and  the  claim  was  supported  by  the  testimony  of 
two  architects. 

Appellant,  in  a  plea  of  set-oflf,  set  up  a  counter-claim  of 
$3,300  for  delay,  and  damage  in  not  completing  the  build- 
ing in  a  workmanlike  manner. 

F.  J.  TouBTELLOTTE,  attorney  for  appellant;  W.  P.  Black 
of  counsel. 

Smith,  Shedd,  Underwood  &  Hall,  attorneys  for  appel- 
lees. 

Mb.  Justice  Watebman  delivered  the  opinion  of  the 

COUBT. 

It  is  true,  as  contended  by  appellant,  that  the  architect 
had  no  power  to  change  the  contract,  or  to  do  more  than 
was  intrusted  to  him  by  the  agreement,  and  that  if  he  acted 
fraudulently,  the  parties  are  not  bound  by  such  action.  It 
does  not  appear  that  the  architect  acted  fraudulently;  he  may 
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have  erred  in  thinking  that  the  work  was  well  done — the 
testimony  given  on  behalf  of  appellant  tends  to  show  that 
he  did — but  there  is  no  evidence  to  the  effect  that  the  arch- 
itect was  actuated  by  any  improper  motive.  The  burden 
of  showing  that  the  architect  fraudulently  gave  the  certifi- 
cate in  question,  was  upon  appellant;  this  he  did  not  show. 
The  mere  fact  that  the  buildiqg  was  not  completed  at  the 
agreed  time,  and  that  the  architect  allowed  appellees  the 
full  contract  price,  did  not  establish  that  the  certificate  was 
fraudulently  issued. 

It  is  too  late  for  appellant  to  contend  that  he  did  not 
authorize  Fry,  the  architect,  to  sign  the  agreement. 

Appellant  accepted  such  signing,  acted  under  the  contract 
with  full  knowledge  of  how  it  was  made,  and  is  bound 
thereby. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Ann  B.  Dore  v.  Northwestern  Elevated  B.  B.  Co.  et  al. 

Union  Consolidated  Elevated  By.  Co.  et  al.  v.  Andrew 

Bolter^  George  8.  Ballock  et  al* 

1.    Former  Decisions— Govern  these  Cases, 

Appeals,  from  the  Superior  Court  of  Cook  County;  the  Hon.  John 
Barton  Payne.  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.    Opinion  filed  October  22,  1896. 

Hamline,  Soott  &  Lord,  attorneys  for  appellants. 

Knioht  &  Brown  and  John  P.  Wilson,  attorneys  for  ap- 
pellees. 

Mr,  Justiob  Watermak  delivered  the  opinion  op  the 
Court. 

The  questions  involved  in  each  of  these  cases  have 
been   repeatedly  passed  upon  by  this    court,  and  in  ac- 
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cordancewith  the  rulings  in  Tibbetts  v..  The  West  &  South 
Towns  Ky.  Co.,  54  111.  App.  180;  North  Chicago  St.  Ky. 
Co.  V.  Cheatham,  58  111.  App.  318;  Stewart  v.  Chicago 
General  Street  Ry.  Co.,  58  111.  App.  446;  General  Electric 
Ry.  Co.  V.  The  Chicago  Citj'^  Ry.  Co.,  Vol.  28  Chicago  Legal 
News,  406;  Phelps  v.  The  Lake  St.  Elevated  Ry.  Co.,  60 
111.  App.  471;  affirmed  by  the  Supreme  Court. 

The  decree  of  the  Superior  Court  dismissing  the  bill  of 
Ann  B.  Dore  v.  The  Northwestern  Elevated  Railroad  Com- 
pany et  al.,  for  want  of  equity,  is  affirmed,  and  the  order  of 
the  Superior  Court  granting  an  injunction  in  Union  Con- 
solidated Elevated  Railway  Company  v.  Andrew  Bolter, 
George  S.  Bullock  et  al.,  is  reversed. 


William  Harlev  et  al.^  for  use  Philip  I).  Armour  et 

al.^  V.  William  Harlev^  Jr. 

1 .  Lost  Records — How  Beatored, — If  any  portion  of  the  record  of  a 
cause  is  lost  the  court  may  restore  it  on  the  application  of  a  party  inter- 
ested, but  parties  opposed  in  interest  should  have  reasonable  notice  and 
an  opportunity  to  ascertain  whether  the  loss  is  to  be  truly  supplied. 

2.  Practicb — Error,  how  Shown. — Before  this  court  can  reverse  a 
decision  of  a  lower  court,  it  must  affirmatively  appear  that  the  court  be- 
low erred. 

8.  Same— Confcnte  of  Lost  Pleading— How  Proven,— It  is  not  error 
to  refuse  permission  to  file  an  alleged  copy  of  a  pleading  which  has  been 
lost;  and  an  affidavit  of  the  correctness  of  the  copy  is  not  sufficient,  but 
affiant  should  be  sworn  as  a  witness  and  subject  to  cross-examination 
when  his  statements  regarding  the  contents  of  the  lost  paper  will  be 
competent  evidence. 

4.  Garnishment— iteZahw  Rights  of  Oamishing  Creditor  and  Inter- 
pleader,— Between  a  garnishing  creditor  and  an  interpleader,  any  trans- 
action not  tainted  by  fraud  in  fact,  which  gives  to  the  interpleader,  as 
against  the  original  debtor,  the  fund  in  question,  is  good  against  the 
garnishment. 

6.  Payment— .Durden  of  JVoo/.— Payments  upon  a  debt  are  affirma- 
tive facts  to  be  proved  by  the  party  claiming  the  benefit  of  such  pay- 
ments. 

6.  New  Trials— DUigenoe  as  to  Newly  Discovered  Evidence. — Before 
a  new  trial  will  be  granted  on  account  of  newly  discovered  evidence 
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the  proof  must  negative  eveiy  circumstance  from  which  negligence  can 
be  inferred.  An  affidavit  stating  that  diligent  search  for  the  desired 
evidence  was  made,  is  not  sufficient,  as  it  gives  the  court  no  informa- 
tion as  to  the  efforts  made,  but  only  the  opinion  of  the  affiant  of  his 
diligence. 

Garnishment  Proceed! ugs. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  November  5, 
1896.    Rehearing  denied  November  19,  1896. 

Alfred  E.  Urion  and  Abeam  B.  Strattok,  attorneys  for 
appellants. 

Ennis  &  CoBUBN,  attorneys  for  appellee. 

Me.  Justice  Gaey  deliveeed  the  opinion  op  the  Court. 

Armour  &  Co.  sued  out,  upon  a  judgment  in  their  favor, 
against  William  Harlev  (senior)  and  Alfred  Harlev,  gar- 
nishee process  against  the  Griffith  &  McDermott  Construc- 
tion Co.,  who  answered,  stating  a  purchase  of  property  from 
Alfred  Harlev,  acting  for  himself  and  William  Harlev 
(senior),  as  a  firm  named  William  Harlev  &  Son,  and  that 
the  appellee  claimed  the  price  of  the  property. 

The  result  was  that  the  appellee  came  in  under  the  provis- 
ions of  sections  11  and  12  of  chapter  62,  Garnishment,  as 
an  adverse  claimant  of  the  fund.  He  stated  a  purchase  of 
a  building  which  was  part  of  the  property,  from  the  firm, 
and  a  chattel  mortgage  from  them,  and,  as  a  witness,  testi- 
fied that  the  firm  owed  him  $1,722.91,  and  for  the  building 
he  allowed  $175  as  payment,  and  took  a  chattel  mortgage 
on  other  property  to  secure  the  residue. 

Among  the  mortgaged  property  were  some  wheel-bar- 
rows, also  sold  to  the  garnishees. 

Whether  the  appellee's  claim  was  based  upon  a  truthful 
statement  of  the  facts,  was  a  question  for  the  jury.  The 
verdict  can  not  be  disturbed  on  the  evidence  alone. 

On  the  trial  the  appellants  asked  leave  to  file  what  they 
presented  as  a  sworn  copy,  by  affidavit  attached,  of  an 
original  answer— as  they  called  it — filed  by  the  appellee, 
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and  lost  from  the  files,  for  the  purpose  of  using  it  as  evi- 
dence. 

If  any  portion  of  the  record  of  a  cause  is  lost,  the  court 
may  restore  it  on  the  application  of  a  party  interested;  but 
a  party  opposed  in  interest  should  have  reasonable  notice, 
and  an  opportunity  to  ascertain  whether  the  loss  is  to  be 
supplied  truly.     Harris  v.  Lester,  80  111.  307. 

It  was  not  error  in  the  court  to  deny  the  oflfer  to  file,  as 
part  of  the  record,  matter  presented  as  this  was.  Had  the 
appellants  proved  by  a  witness,  subject  to  cross-examina- 
tion, the  fact  of  loss  and  the  correctness  of  the  copy,  thej'' 
might  have  used  the  copy  as  evidence,  if  its  contents  were 
material  on  the  issue  to  be  tried. 

The  points  argued  by  the  appellants  are,  as  to  that  sup- 
posed copy — refusals  by  the  court  to  peremptorily  instruct 
the  jury  on  the  facts — and  the  refusal  to  grant  a  new  trial 
on  account  of  newly  discovered  evidence.  We  have  already 
said  sufficient  about  the  facts. 

Even  if  the  supposed  newly  discovered  evidence  were 
material,  and  not  cumulative,  it  does  not  appear  that  there 
was  any  diligence  in  looking  for  it  before  the  trial. 

The  judgment  is  affirmed. 

Mb.  Justice  Gary  on  petition  fob  beheabino. 

The  first  point  made  is,  that  the  decision  is  wrong  upon 
the  question  of  filing  the  alleged  copy  of  the  alleged  first 
answer. 

Why  the  court  would  not  permit  it  does  not  appear,  nor 
does  it  appear  that  the  counsel  for  the  appellee  objected  to 
the  filing;  but  before  we  can  reverse,  it  must  affirmatively 
be  shown  that  the  court  erred. 

Now,  an  affidavit  attached  to  a  paper  is  not  proof  of  a 
fact  which  may  be  contested,  viz.,  whether  the  supposed' 
copy  was  a  true  copy.  As  the  affidavit  was  made  by  the 
attorney  who  presented  the  alleged  copy,  why  was  he  not 
sworn  as  a  witness,  subject  to  cross-examination,  to  the 
truth  of  the  copy?  Then,  if  he  established  its  truth, 
whether  it  should  be  filed  or  not,  was  of  no  consequence 
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for  the  purpose  for  which  he  wished  to  use  it.  With  or 
without  filings  it  would  have  been  competent  evidence  for 
the  appellants  as  a  prior  statement  by  their  adversary,  re- 
lating to  the  subject-matter  of  the  controversy. 

The  dispute  between  these  parties  is  over  proceeds  of 
property  sold  to  the  Griffith  &  McDerraott  Construction 
Company.  Between  a  garnishing  creditor  and  an  inter- 
pleader, any  transaction  not  tainted  by  fraud,  in  fact,  which 
gives  to  the  interpleader,  as  against  the  original  debtor,  the 
fund  in  question,  is  good  against  the  garnishment.  Gregg 
V.  Savage,  51  111.  App.  281;  affirmed,  with  names  reversed, 
in  150  111.  161. 

So  also,  against  an  assignee  for  the  benefit  of  creditors. 
Schwartz  v.  Messinger,  64  111.  App.  495. 

To  what  extent  possession  had  been  taken  by  the  inter- 
pleader of  the  purchased  property,  or  what  dealings  with 
the  mortgaged  property  he  had  permitted  to  the  mort- 
gagors, would  be  material  only  upon  the  question  of 
whether  there  was  an  intent  by  the  parties  to  commit  a 
fraud  upon  creditors. 

The  appellee  having  showtf  an  original  actual  indebted- 
ness to  himself — if  he  told  the  truth — his  statement  that  he 
thought  but  *' could  not  say  "  that  he  had  been  paid  for  the 
wheel-barrows,  when  the  case  showed  that  the  purchaser 
had  not  paid  for  them,  is  not  conclusive  evidence;  though 
he  does  say  that  such  payment  came  from  one  of  the  orig- 
inal debtors,  who  are  pretty  clearly  insolvent. 

The  only  exceptions  during  the  trial  are  to  the  action  of 
the  court  upon  that  supposed  copy,  and  refusal  to  peremp- 
torily instruct  for  the  appellants  upon  the  facts — in  neither 
of  which  matters  did  the  court  err. 

If  less  than  the  total  fund  in  controversy  remained  due  to 
the  appellee,  the  appellants  might  have  been  entitled  to  the 
diflference,  but  no  such  aspect  of  the  case  was  presented  to 
the  court  below.  Payments  upon  the  debt  were  affirmative 
facts  to  be  proved  by  the  party  claiming  the  benefit  of  such 
payments. 

The  burden  of  proving  the  negative  was  not  upon  the 
appellee. 
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»■  ■■  ■■■■■  ■■■  11  IIIB  IIIMI  111  Mill  ^^^^^»^^^^  ■■  ■  ■       ■  I  — 

As  to  diligence  upon  the  newly  discovered  evidence,  the 
affidavit  of  the  appellants'  attorney  is,  "  that  prior  to  the 
time  of  going  to  trial  he  inquired  diligently  among  persons 
doing  business  with  William  Harlev  &  Sons,  and  others, 
with  the  view  to  ascertain  whether  any  of  the  balance  of 
the  mortgaged  property  had  been  sold,  but  was  unable  to 
secure  any  information  that  would  throw  any  light  upon 
the  subject." 

Such  an  affidavit  gives  the  court  no  information  as  to  the 
efforts  made,  but  only  the  opinion  of  the  affiant  of  his 
diligence. 

The  affidavit  should  have  gone  into  a  minute  detail  of  the 
efforts,  for  it  was  necessary  that  it  should  "  negate  every 
circumstance  from  which  negligence  may  be  inferred."  Cro- 
zier  V.  Cooper,  14  111.  139;  Champion  v.  Ulmer,  70  Jll.  322. 

The  petition  for  a  rehearing  is  denied. 


Hartford  Deposit  Go.  y.  John  Pederson. 

1.  Questions  op  Fact— For  f/ie  Jury. —Whether  an  elevator  was 
furnished  with  the  best  safety  devices  known  and  in  use  at  the  time  of 
an  accident,  and  whether  a  defect  in  those  appUances  or  devices  was  a 
latent  one,  and  such  as  had  not  been  and  could  not  be,  discovered  upon 
due  inspection,  nor  by  the  application  of  the  usual  and  recognized  tests 
of  science  in  that  behalf,  are  questions  of  fact  for  the  jury. 

2.'  Instructions — Must  be  in  Writing. — ^Oral  instructions  are  not 
permitted  under  our  statute,  and  the  court  is  not  bound  to  heed  an  oral 
request  that  the  jury  be  instructed  in  any  particular. 

8.  Practice — Eeasonafor  New  Trial. — Errors  which  are  relied  upon 
as  grounds  for  reversal  should  be  brought  to  the  attention  of  the  trial 
court  in  the  written  reasons  filed  in  support  of  a  motion  for  a  new 
trial. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  November  19,  1896. 

BuBNHAM  &  Baldwin,  attorneys  for  appellant. 
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J.  Warren  Pease,  attorney  for  appellee;  W.  S.  Elliott, 
Jr.,  of  counsel. 

Mr.  Presidino  Justice  Shepard  delivered  the  opin- 
ion OF  the  Court. 

The  appellee  recovered  a  judgment  of  three  thousand 
dollars  for  personal  injuries  occasioned  to  him  by  the  fall- 
ing of  an  elevator,  in  which  he  was  descending  as  a  passen- 
ger, from  the  eighth  floor  of  the  fourteen-story  building 
owned  and  operated  by  the  appellant,  situated  at  the  south- 
west cornei*of  Dearborn  and  Madison  streets,  Chicago. 

The  defense  below,  and  the  grounds  urged  here  for  a 
reversal,  may  briefly  be  stated  to  be  that  the  elevator  was 
furnished  with  the  best  safety  devices  known  and  in  use  at 
the  time,  and  that  the  defect  in  those  appliances,  or  devices, 
was  a  latent  one,  and  such  as  had  not  been  and  could  not  be, 
discovered  upon  due  inspection,  nor  by  the  application  of 
the  usual  and  recognized  tests  of  science  in  that  behalf. 

Such  matters  are  all  questions  of  fact,  which,  upon  very 
full  evidence  adduced  on  the  trial  before  a  jury,  both  for 
and  against,  and  after  presumably  full  consideration  by  the 
trial  judge,  who  heard  and  saw  the  witnesses,  have  been 
determined  adversely  to  the  appellant. 

But  a  single  instruction  was  asked  or  given  in  behalf  of 
the  plaintiff,  and  it  is  not  argued  that  such  was  erroneous  in 
any  respect,  and  all  instructions  asked  by  the  defendant 
were  given.  There  is,  therefore,  no  question  of  law  pre- 
sented to  us,  except  in  the  one  particular,  that  it  was  "  error 
for  counsel  (of  the  plaintiff)  to  persist  in  offering  evidence 
after  it  had  been  declared  inadmissible  by  the  court." 

The  offers  complained  of,  made  three  times  during  cross- 
examination  of  defendant's  witnesses,  were  made  to  show 
that  the  defendant,  immediately  after  the  accident,  replaced 
the  pipes  in  use  (one  of  which  burst  and  caused  the  fall), 
with  others  much  stronger. 

Upon  objection  to  such  offer,  the  objection  was  always 
sustained,  and  of  course  such  ruling  could  not  be  excepted 
to  by  the  one  in  whose  favor  it  was  made.    But  it  is  said  : 
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*'The  error  which  we  claim  is  the  refusal  of  the  trial 
court  to  instruct  the  jury  to  disregard  this  offer,  in  the 
nature  of  an  argument  to  the  jury,  of  evidence  so  manifestly 
calculated  to  lead  the  jury  to  a  wrong  conclusion." 

The  record  is  devoid  of  any  such  instruction  being  offered 
by  the  defendant.  If  it  were  requested  at  all,  it  was  done 
orally,  and  oral  instructions  are  not  permitted  under  our 
statute.  We  will  not  assume  that  if  such  an  instniction  in 
writing  had  been  offered,  it  would  not  have  been  given,  and 
the  court  was  not  bound  to  heed  an  oral  request  that  the 
jury  be  instructed  in  any  particular.  Wenonft  Coal  Co.  v. 
Holmquist,  152  111.  581. 

Furthermore,  the  written  reason  in  support  of  the  motion 
for  a  new  trial  made  no  reference  to  the  persistent  attempt 
that  is  complained  of,  as  should  have  been  done  if  appellant 
desired  to  raise  the  question  in  this  court,  independently  of 
asking  a  specific  written  instruction  that  would  cover  the 
point. 

For  aught  contained  in  the  record,  the  judgment  must  be 
af&rmed. 


Mary  E.  Blair,  Lucia  D.  Ford,  Margaret  J.  Uarwood, 

Charles  J«  Burton  and  Edward  A.  Burton  j. 

George  A.  Follansbee,  Adm. 

1.  Express  Trust — When  Created. — The  following  language — "  Re- 
ceived from  Stephen  Burton,  twelve  thousand  five  hundred  dollars,  on 
which  sum  I  agree  to  pay  him  interest  *  *  *  so  long  as  he  shall 
live,  interest  payable  semi-annually.  And  within  eighteen  months 
after  the  death  of  said  Stephen  Burton,  I  agree  to  pay  said  principal  sum 
in  manner  following:  |2,500  to  Lucia  D.  Ford,  or  her  heirs  *  ♦  ♦  with 
interest  on  said  several  sums  of  money,"  *  ♦  ♦  does  not  create  an 
express  trust  allowable  against  an  estate  as  a  preferred  claim  of  the  sixth 
class. 

Administration  of  Estates.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  November 
19,  1890. 
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W.  D.  Washburn,  attorney  for  appellants. 
Frank  Asbdry  Johnson,  attorney  for  appellee. 

Mr.  Presidino  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

During  the  lifetime  of  Stephen  Burton,  the  appellee's  in- 
testate executed  and  delivered  to  him  a  paper  in  writing  as 
follows : 
"  $12,500. 

Received  from  Stephen  Burton,  twelve  thousand  five 
hundred  dollars,  on  which  sum  I  agree  to  pay  him  interest 
at  the  rate  of  six  per  cent  per  annum,  so  long  as  he  shall 
live,  interest  payable  semi-annually. 

"  And  within  eighteen  months  after  the  death  of  said 
Stephen  Burton,  I  agree  to  pay  said  principal  sum  in 
manner  following :  $2,600  to  Lucia  D.  Ford,  or  her  heirs; 
$2,500  to  Mary  E.  Blair,  or  her  heirs;  $2,500  to  Margaret 
J.  Harwood,  or  her  heirs;  $2,500  to  Charles  J.  Burton,  or 
his  heirs;  $2,500  to  Edward  A.  Burton,  or  his  heirs,  together 
with  interest  on  said  several  sums  of  money  last  mentioned 
at  six  per  cent  per  annum  from  the  date  of  the  payment  of 
the  last  installment  of  interest  to  Stephen  Burton,  until 
paid.  Interest  and  principal  payable  at  my  office  in  Chi- 
cago, Illinois.  Edwin  Bean. 

Chicago,  April  6,  1881." 

The  said  Stephen  Burton  died  September  22,  1889,  and 
the  appellants  are  the  persons  mentioned  in  the  writing  as 
ultimate  payees  of  the  money.  The  said  Edwin  Bean  died 
October  7,  1890,  and  appellee  is  administrator  of  his  estate. 
Within  apt  time  the  appellants  filed  their  claim,  predicated 
upon  said  writing,  in  the  Probate  Court  of  this  county, 
against  Bean's  estate,  and  petitioned  *  that  the  same  be 
allowed  as  a  preferred  claim  under  class  6,  Sec.  70,  Chap.  3, 
Rev.  Stat.,  entitled  "  Administration  of  Estates,"  upon  the 
ground  that  the  writing  constitutes  an  express  trust  within 
the  meaning  of  said  class  6. 

The  Probate  Court  refused  to  allow  the  claim  as  of  class 
6,  but  ordered  and  allowed  it  as  of  class  7,  which  placed  it 
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Tipon  a  level  with  all  claims  having  no  quality  or  dignity 
entitling  thera  to  a  preference. 

Upon  appeal  to  the  Circuit  Court  by  the  claimants*  a  like 
order  was  made,  and  now  this  court  is  appealed  to. 

On  the  trial,  it  was  shown  that  on  the  same  day  of  giv- 
ing the  above  instrument,  Bean  executed  to  Burton  a  mort- 
gage on  real  estate,  wherein  it  was  recited  that  Bean  was 
"justly  indebted  "to  Burton  in  the  sum  of  $12,500,  evi- 
denced by  his  certain  instrument  in  writing  of  that  date, 
and  that  on  April  3,  1882,  Burton  released  the  mortgage, 
but  expressly  recited  in  the  release  that  it  was  "  not  in 
satisfaction  of  said  debt." 

There  was  no  recital  in  the  mortgage,  any  more  than 
there  is  in  the  writing  in  question,  declaratory  of  any  trust. 

We  can  not  put  into  a  document  a  meaning  that  itself 
does  not  warrant.  Looking  at  the  paper,  it  appears  to  be 
no  more  nor  less  than  an  acknowledgment  of  an  indebtedness 
for  money  loaned  to  Bean,  upon  which  he  agreed  to  pay 
interest  to  one  person  until  the  happening  of  a  certain 
event,  and  eighteen  months  from  the  happening  of  that 
event,  to  pay  the  principal  sum  and  interest,  unpaid  and  to 
accrue,  to  other  persons. 

To  hold  such  an  agreement  to  constitute  a  trust  in  the 
promisor  for  the  benefit  of  the  persons  named  of  the  ulti- 
mate payees  of  the  fund,  would  be  to  hold,  in  effect,  that 
every  promissory  note  which  should  not  mature  during  the 
lifetime  of  the  payee,  who  remained  the  holder  at  his 
death,  would  evidence  a  trust  fund  in  the  hands  of  the 
maker  for  the  benefit  of  the  heirs  or  personal  representa- 
tives of  the  payee.  In  the  latter  case,  the  law  would  with 
equal  certainty  point  out  the  persons  entitled  to  the  money, 
as  in  this  case  the  parties  did  by  their  own  act.  We  refer 
to  Weer  v.  Gand,  88  III.  4r»0;  Svanoe  v.  Jurgens,  lU  III. 
507;  Steele  v.  Clark,  Adm.,  77  III.  471. 

We  do  not  deem  it  to  be  necessary  to  add  anything 
because  of  the  fact  that  both  Burton  and  Beaii  styled  the 
transaction  as  a  debt  and  not  as  a  trust,  in  the  mortgage 
and  release  deed. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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C.  Edward  Peterson  v.  W.  H.  C.  Stege. 

1.  Suretyship — Hoto  Proven. — ^Where  a  father  and  son  signed  a 
note  together,  and  the  proceeds  were  paid  to  the  son,  and  when  the 
note  became  due  the  son  objected  to  the  making  of  a  new  note  because 
his  step-mother  did  not  want  his  father  to  sign  any  more  notes  for  him, 
it  was  held  that  parol  proof  that  one  joint  maker  of  a  note  is  surety  for 
the  other  is  competent;  that  the  father  was  a  surety,  and  that  the  payee 
had  notice. 

2.  Surety — How  Released, — A  valid  agreement  for  the  extension  of 
the  time  of  payment  of  a  note  releases  a  surety  thereon  unless  he  as- 
sents to  the  extension,  if  the  payee  had  notice  that  he  signed  as  surety. 

Assnmpsit,  on  notes.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heai*d  in  this  court  at 
the  October  term,  1896.  Reversed  and  remanded.  Opinion  filed  No- 
vember 19, 1896. 

Rosenthal,  Kubz  &  Hiksohl,  attorneys  for  appellant, 
PiNCKNEY  &  Tatge,  attomeys  for  appellee. 

Mb.  Justice  Gaby  delivebud  the  opinion  of  the  Coubt. 

This  is  an  action  by  the  appellee  upon  two  promissory 
notes,  each  for  the  sum  of  $1,500,  signed  by  the  appellant 
and  his  son  William  F.  Peterson,  payable  to,  and  discounted 
by,  the  Chicago  City  Bank. 

The  appellee  stands  in  the  shoes  of  the  bank — has  no 
greater  right  than  the  bank  could  enforce. 

One  note  is  dated  December  22,  1893,  payable  in  ninety 
days,  and  the  other  January  30,  1895,  payable  in  six 
months. 

The  defense  is,  that  the  bank  had  notice  that  the  appel- 
lant was  but  surety  for  his  son  on  each  note,  and  that 
without  his  knowledge,  the  bank  extended  to  the  son,  the 
time  of  payment  on  each  note. 

From  the  testimony  of  the  president  and  the  cashier  of 
the  bank,  it  appears  that  the  first  note  was  brought  to  the 
bank  by  the  son,  alreyiy  signed,  and  was  discounted  by  the 
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bank  in  the  ordinary  course  of  business.  When  it  became 
due,  the  son  wanted  an  extension,  and  the  president  told 
him  to  get  his  father  to  sign  a  new  note,  and  the  son  said 
that  his  step-mother  objected  to  his  father  signing  any  more 
notes  for  him.  The  son  then  said,  *'  Is  there  some  other 
way  for  me  to  fix  it  to  get  the  extension  ? " 

So  the  bank  took  a  new  note  from  the  son,  dated  March 
24r,  1894,  payable  ninety  days  after  date,  reciting  the  de- 
posit of  the  original  note  as  collateral. 

There  were  several  renewals  of  both  notes  in  substance 
in  the  same  manner,  and  the  son  paid  the  interest  in  ad- 
vance upon  each  renewal. 

The  proceeds  of  the  discounts  were  put  to  the  credit  of 
the  son  in  his  account  with  the  bank;  it  is  admitted  that  he 
got  the  money. 

The  consideration  of  the  notes  going  only  to  the  son  was, 
at  least,  a  circumstance  tending  to  show  notice  to  the 
bank  that  the  appellant  was,  as  between  his  son  and  him- 
self, only  a  surety.     Cummings  v.  Little,  45  Me.  183. 

When,  added  to  that,  the  bank  was  told  as  a  reason  for 
not  asking  the  appellant  to  sign  a  new  note,  that  the  step- 
mother objected  to  the  appellant  signing  any  more  notes 
for  the  son,  the  notice  to  the  bank  was  clear  that  the  appel- 
lant was  only  a  surety. 

Parol  proof  that  one  joint  maker  w^as  surety  for  the 
other,  is  competent.    Ward  v.  Stout,  32  111.  399. 

That  fact  being  incontestible,  and  notice  to  the  bank 
proved,  the  taking  of  the  new  notes,  and  receiving  in  ad- 
vance the  interest  for  the  time  they  had  to  run,  was  an 
extension  of  the  credit  to  the  son  which  discharged  the  appel- 
lant, unless  he  assented  to  the  extension,  of  which  there  is 
no  proof.     Danforth  v.  Semple,  73  111.  170. 

The  judgment  against  the  appellant  is  reversed  and  the 
cause  remanded. 
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Michael  Tobin  t.  Friedman  Manufacturing  Company. 

1.  Practice— WTicn  a  Case  Should  be  Taken  from  the  Jury. — It  is 
proper  for  the  court  to  take  the  case  from  the  jury,  whenever  the  evi- 
dence produced,  with  all  inferences  that  can  be  justifiably  drawn  from 
it,  is  insutficient  to  support  a  verdict,  should  one  be  found. 

2.  Negligence —  Failure  to  Foresee  Na  tural  Results. — In  a  suit  against 
a  master  based  on  his  alleged  negligence,  the  servant  is  chargeable  with 
notice  of  all  natural  results,  with  which  every  mature  and  reasonable 
person  is  supposed  to  be  acxjuainted. 

3.  Master  and  Servant— Care  /Required  of  Master, —A  master  is  not 
required  to  interpose  and  forbid  the  use  of  an  apparatus  which  his  serv- 
ants have  adopted  for  their  own  convenience,  when  it  is  clear  that  noth- 
ing but  careless  misuse  of  it  can  result  in  injury. 

4.  Same — Liability  of  the  Master. — The  mere  relation  of  master  and 
servant  can  never  imply  an  obligation  on  the  part  of  the  master  to  take 
more  care  of  a  servant  than  he  may  reasonably  be  expected  to  take  of 
himself;  and  if  defects  in  machinery  or  other  appliances  are  as  well 
known  to  the  servant  as  to  the  master,  the  servant  must  be  regarded  as 
voluntarily  incurring  the  risk  resulting  from  its  use,  unless  the  master 
urges  or  coerces  the  servant  into  danger  or  in  some  other  way  directly 
contributes  to  the  injury. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Obok  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presidinej. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed,  Opinion  filed 
November  19, 1896, 

Rosenthal,  Kubz  tfe  Hirschl,  attorneys  for  plaintiff  in 
error. 

Peckham  &  Brown,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  trial  court,  at  the  conclusion  of  plaintiff's  case,  in- 
structed the  jury  to  return  a  verdict  for  the  defendant,  and 
judgment  was  entered  upon  such  verdict. 

The  only  question  before  us,  therefore,  is,  was  there  suf- 
ficient evidence,  with  all  inferences  that  the  jury  could 
justifiably  draw  from  it,  to  support  a  verdict  if  one  had  been 
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returned  for  the  plaintiff.  Simmons  v.  Chicago  and  Toraah 
R.  R.  Co.,  110  111.  340;  Frazer  v.  Howe,  106  111.  573. 

The  personal  injury  for  which  plaintiff  sought  a  recovery 
was  sustained  while  he  was  ft  servant  for  the  defendant  in 
the  capacity  of  loading  ice  into  a  refrigerator  car. 

The  declaration  consisted  of  three  counts.  The  first 
count  charged  the  employer  with  failing  to  use  ordinary 
care  in  supplying  appliances  of  reasonable  strength  and 
firmness  for  the  purpose  of  lifting  the  ice  into  the  cars. 

The  second  count  charged  failure  to  give  proper  supervis- 
ion over  said  work,  in  order  that  the  same  might  be  con- 
ducted in  a  manner  reasonably  safe  in  its  execution. 

The  third  count  charged  that  plaintiff  was  inexperienced 
and  ignorant  of  the  dangers,  and  defendant  was  negligent 
in  not  giving  plaintiff  reasonable  information,  warning  and 
instruction. 

The  evidence  showed  that  the  plaintiff  had  been  in  the 
service  of  defendant,  as  a  laborer,  for  five  or  six  days,  and 
that  up  to  the  day  before  the  accident,  he  had  worked  at 
rolling  and  lifting  tierces  of  lard  and  "  hustling  around  as 
they  wanted." 

On  the  day  before  he  was  hurt  he  was  ordered  by  the 
foreman  to  assist  men  who  were  engaged  in  "  icing  "  some 
refrigerator  cars,  and  he  worked  in  that  capacity  during 
that  day,  and  on  the  following  day,  until  ten  o'clock  in  the 
morning,  when  the  injury  happened. 

The  cars  were  loaded  by  storing  the  ice  into  the  ice  boxes 
of  the  cars  through  holes  in  their  roofs,  constructed  some- 
thing like  the  scuttle  or  hatchway  to  a  flat  roofed  house, 
and  the  customary  way  of  getting  the  ice  up  to  the  car  roofs 
had  been,  prior  to  two  or  three  days  before  the  plaintiff  was 
put  at  that  work,  by  men  throwing  the  ice,  with  tongs,  from 
a  lower  platform,  to  other  men '  who  stood  upon  the  car 
roofs.  Cakes  of  ice  weigliing  not  above  fifty  pounds  each 
were  thus  put  into  the  cars,  and  axes  and  other  tools  were 
furnished  for  cutting  the  ice,  which  usually  was  in  cakes 
weighing  about  150  pounds,  into  cakes  that  could  be  thus 
handled. 
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About  two  or  three  days  before  appellant  was  put  at  the 
work  of  "  icing,"  the  men  engaged  at  that  job  took  an  ap- 
paratus called  a  beam  scale,  which  was  in  construction  some- 
thing like  a  very  large  "  saw  horse,"  and  was  used  for  hang- 
ing scales  to,  while  tierces  were  being  weighed,  and  placed 
it  on  top  of  two  cars  that  stood  side  by  side,  in  such  a  way. 
that  two  of  its  legs  rested  upon  the  roof  of  one  car,  and  its 
other  two  legs  upon  the  roof  of  the  other  car.  Then,  by 
the  aid  of  a  rope  thrown  over  the  beam,  they  hoisted  ice 
from  the  ground  to  the  tops  of  the  cars.  This  process  of 
lifting  up  the  ice  was  in  use  by  the  men  when  appellant 
went  to  work  with  them,  and  was  pursued  successfully  all 
of  that  day,  as  it  had  been  for  two  previous  days.  On  the 
morning  of  the  second  day  of  his  work  there,  and  while  he, 
together  with  two  other  men,  was  pulling  at  the  rope  hoist- 
ing a  cake  of  ice,  the  beam  or  horse  tipped  over,  and  in  some 
way  the  appellant  was  struck  and  injured  in  its  fall. 

It  was  shown  that  at  the  end  of  each  day's  work  the  horse 
was  taken  down  and  was  set  up  again  on  the  next  morning, 
and,  of  course,  it  needed  to  be  moved  whenever  the  job  of 
filling  the  cars  on  which  it  stood  was  completed. 

The  beam  or  top  of  the  horse  was  about  five  feet  long, 
and  although  we  fail  to  discover  that  its  height  was  given 
by  any  witness,  it  is  fairly  inferable  from  its  other  dimen- 
sions and  the  use  for  which  it  was  designed,  that  it  must 
not  have  been  far  from  five  feet  high.  Its  legs  slanted  in 
both  directions,  so  that  from  the  foot  of  one  leg  to  the  foot 
of  the  other  leg  on  the  same  end  of  the  beam,  was  about  two 
feet,  and  from  the  foot  of  the  legs  on  one  end  to  the  foot  of 
the  other  legs  on  the  other  end  of  the  beam,  was  about 
seven  feet,  and  the  whole,  used  as  a  scale  beam  for  weigh- 
ing purposes,  was  calculated  to  sustain  a  weight  of  1,000 
pounds. 

It  was  shown  that  the  foreman  knew  of  the  use  the  horse 
was  being  put  to,  and  made  no  objection.  It  was  also  shown 
that  when  the  opening  through  the  roof  of  one  car  was  of 
the  right  distance  from  that  of  the  alongside  car,  the  legs 
of  the  horse  would,  to  some  extent,  be  held  in  place  by  the 
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frame  or  curbing  that  surrounded  the  holes  and  extended 
two  or  three  inches  above  the  level  of  the  roof,  but  that  such 
a  coincidence  of  distance  would  not  always  happen  is  appar- 
ent. No  other  method  of  holding  the  horse  in  place  was 
adopted  by  the  men,  and  the  only  thing  that  influenced  the 
horse  to  stand  upright,  aside  from  its  method  of  construc- 
tion, was  that  of  its  own  weight  and  the  Aveight  of  what- 
ever was  suspended  from  it.  It  is  no  more  than  to  apply 
the  law  of  natural  forces,  to  say  that  whatever  operated  to 
draw  laterally  upon  the  top  of  the  horse  would  tend  to  over- 
turn it,  and  that  whatever  operated  to  draw  perpendicularlj'^ 
upon  it  would  tend  to  keep  it  upright. 

Appellant  urges  that  because  the  foreman  knew  of  the 
use  to  which  the  workmen  were  putting  the  horse,  it  was 
an  adoption  by  the  appellee  of  that  method  of  loading,  and 
the  appliance  being  insufficient  and  insecure,  and  appellant 
not  being  warned  of  its  insufficiency  and  danger,  the  appel- 
lee was  liable. 

There  does  not  appear  to  have  been  anything  insecure  in 
the  horse  itself.  It  was  built  to  sustain  a  much  greater 
weight  than  that  of  the  ice  hoisted  at  any  one  time,  and  it 
is  plain  that  it  was  an  entirely  safe  apparatus  so  far  as  hold- 
ing the  loads  put  upon  it  was  concerned.  It  was  only  unsafe 
when  improperly  used.  Although  the  foreman  knew  of  the 
use  being  made  of  it,  there  is  no  evidence  that  he  ever  saw 
it  used  except  in  a  proj^r  way — by  the  men  who  pulled  the 
rope  standing  near  enough  to  a  perpendicular  line  drawn 
from  the  horse  to  the  ground  so  as  not  to  draw  laterally  upon 
it  with  much  force,  and  thus  tend  to  overturn  it.  The  ap- 
paratus had  been  used  in  perfect  safety  for  at  least  three 
days,  and  such  fact  tends  strongly  to  show  that  on  the  oc- 
casion of  the  injury  the  men  who  pulled  the  rope  must  have 
drawn  upon  it  in  a  manner  Avhich  every  man  of  reasonable 
judgment  knows  would  tend  to  overturn  it. 

The  appellant  was  one  of  the  men  so  engaged,  and  was 
clearly  a  fellow-servant  with  the  others  engaged  with  him 
in  pulling  the  rope,  and  with  the  men  on  top  of  the  car  who 
received  the  ice  from  the  hoisting  apparatus.     Unless,  there- 


First  District — October  Term,  1896.      153 

■^ — •■ -  -- 

Tobin  V.  Friedman  Mfg.  Co. 

fore,  the  accident  occurred  for  some  cause  for  which  none 
of  those  so  engaged  were  responsible,  thei'e  could  be  no  re- 
covery. 

Ooncerning  the  use  of  the  apparatus,  appellant's  reply 
brief  savs :  *'  When  in  the  first  instance  it  was  brought 
out,  it  was  so  done  by  the  men;  yet  in  the  evenings  it  was 
put  into  the  building,  and  in  the  morning  brought  out  again 
in  the  sight  and  presence  of  the  foreman,"  *  *  *  ^^q 
"allowed  this  apparatus  to  be  put  upon  the  tops  of  the 
cars,  and  there  used  without  any  fastening."  It  must,  in 
the  very  nature  of  the  use  to  which  it  was  put,  have  been 
moved  not  alone  at  morning  and  evening,  but  also  when- 
ever a  car  was  loaded  and  another  put  in  place  for  load- 
ing. The  appellant,  therefore,  must  have  seen  and  known, 
as  well  as  any  other  member  of  the  "  icing"  gang,  how  the 
apparatus  was  put  and  sustained  in  place.  It  was  not  nec- 
essary that  he  should  have  belonged  to  the  force  that  worked 
on  the  top  of  the  cars  to  have  understood  that  much.  He 
could  know,  and  must  have  known,  as  well  as  they,  that  it 
was  not  unfastened  from  anything  when  it  was  taken  down, 
nor  fastened  to  anything  when  it  was  put  up,  and  it  would 
be  quite  too  great  a  stretch  of  any  rule  to  require  that  the 
foreman  should  have  interposed  and  forbidden  the  use  of  an 
apparatus  which  the  men  had  adopted  for  their  own  con- 
venience, when  it  was  clear  that  nothing  but  careless  misuse 
of  it  could  possibly  result  in  injury.  Appellant  must  be 
chargeable  with  notice  of  all  natural  results  with  which  all 
mature  and  reasonable  persons  are  supposed  to  be  acquainted. 

Appellant  had,  in  the  few  days  of  his  work  for  appellee,  be- 
fore he  was  put  at  woik  loading  ice,  seen  the  men  engaged 
at  that  work  throw  the  ice  up  in  the  manner  in  vogue  be- 
fore the  horse  was  used,  and  he  had  assisted  in  the  work  of 
hoisting  by  means  of -the  horse  during  one  day  before  he  was 
injured,  and,  as  we  have  already  seen,  he  must  have  known 
that  the  horse  was  not  fastened,  or  held  in  place,  in  any  way 
except  by  the  weight  of  itself  and  its  load. 

It  is  not  claimed  that  appellant  ever  said  anything  to  the 
foreman,  or  to  anybody  else  to  whom  he  might  complain, 
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that  there  was  anything  dangerous  in  the  horse  itself  or  in 
the  manner  of  its  use,  and  it  is  evident  that  the  only  danger 
that  could  ensue  was  in  the  manner  of  using  it,  for  which 
appellant  and  his  fellow-servants  were  alone  responsible. 
In  that  respect  he  voluntarily  assumed  the  risk  and  was 
rightfully  denied  a  recovery. 

"  The  mere  relation  of  master  and  servant  can  never  im- 
ply  an  obligation  on  the  part  of  the  master  to  take  more 
care  of  a  servant  than  he  may  reasonably  be  expected  to 
take  of  himself.  And  so  it  is  held  that  where  the  defects 
in  the  machinery  or  other  appliances  are  as  well  known 
to  the  servant  as  to  the  master,  the  servant  must  be  re- 
garded as  voluntarily  incurring  the  risk  resulting  from  its 
use,  unless  the  master,  by  urging  on  the  servant  or  coerc- 
ing him  into  danger,  or  in  some  other  way,  directly  con- 
tributes to  the  injury."  Pennsylvania  Co.  v.  Lynch,  90  111. 
333, 

Had  the  cause  been  submitted  to  the  jury  and  a  verdict 
found  for  the  appellant,  it  would  have  been  the  duty  of  the 
trial  court  to  have  set  the  verdict  aside,  and  for  that  reason 
it  was  a  case  falling  within  the  rule  laid  down  in  the  cases 
cited,  Bupra^  to  that  point. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 


Charles  F.  Hirsch  y.  Anna  Hirsch. 

1.  Equity  Practice— TI^'Tien  a  Decree  will  not  he  Disturbed  on 
Appeal. — The  decision  of  a  chanceUor  who  heard  and  sa^  the  witnesses 
wiU  not  be  disturbed  on  appeal  where  the  evidence  is  voluminous,  con- 
flicting and  irreconcilable. 

Bill,  for  separate  maintenance.  Appeal  from  the  Circuit  Court  of 
Cook  Coimty;  the  Hon.  Olivkr  H.  Horton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Novem- 
ber 80, 1896. 

H.  P.  ToMLiN  and  H.  Von  Horn,  attorneys  for  appellant. 
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E.  E.  Landis  and  Louis  Boisot,  Jr.,  attorneys  for  apjiellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

These  parties  are  husband  and  wife. 

She  filed  a  bill  for  separate  maintenance,  and  he  a  cross- 
bill for  a  divorce.  The  court  sustained  the  first,  granting  a 
separate  maintenance  and  solicitor's  fees,  upon  the  amount 
of  which  no  question  is  made  in  appellant's  brief,  and  dis- 
missed the  cross-bill. 

We  are  now  asked  to  reverse  the  decision  of  the  chancellor 
who  saw  and  heard  the  witnesses,  whose  conflicting  and 
irreconcilable  testimony  fills  nearly  two  hundred  pages  of 
this  record.  This  can  not  be  done  without  violating  estab- 
lished rules,  and  the  decree  is  affirmed.  Jenkins  v.  Cohen, 
138  111.  634;  Barrows  v.  Barrows,  Ibid.  649;  Duberstein  v. 
Duberstein,  66  111.  App.  579. 
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1 .  PLEADma —  Wfiat  Need  Not  he  Proven, —In  a  suit  against  a  railroad 
company,  for  negligence,  where  the  declaration  charged  that  the  **  de- 
fendant permitted  its  track  to  be  and  remain  out  of  repair,  and  danger- 
ous for  the  running  of  cars  thereon,'*  and  that  "  said  train  was  improp- 
erly and  insufficiently  manned  and  lighted,''  it  was  hetd,  that,  whether 
proof  of  the  latter  charge  wajii  made  or  not,  was,  after  verdict,  imma- 
terial. 

2.  Neglioknce— 3fa«fer'8  Failure  to  Keep  Property  in  Safe  Condi- 
tion,— In  a  suit  by  a  servant  against  his  master,  based  on  personal  in- 
juries resulting  from  an  accident  caused  by  a  defective  condition  of  the 
property  of  the  defendant,  where  the  defective  appliances  were  not 
used  by  the  plaintiff,  it  is  not  necessary  to  prove  that  the  defendant  had 
notice  of  their  defective  condition;  it  is  sufficient  for  the  plaintiff  to 
show  that  the  defendant,  by  the  exercise  of  reasonable  diligence,  might 
have  known  of  the  defective  condition  complained  of. 

3.  Plradino — What  a  Sufficient  Allegation  of  Ordinary  Care. — An 
aUegation  that  a  plaintiff  **  was  in  the  usual  and  ordinary  course  of  his 
employment,"  amounts  to  a  statement  that  he  was  in  the  exercise  of  or- 
dinary care. 
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4.  Same — Failure  to  Plead  Ordinary  Care  Cured  by  Verdict,— A  fail- 
ure to  allege  tliat  a  plaintiff  was  in  the  exercise  of  ordinary  care,  is  cured 
by  a  verdict  in  his  favor. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  CookCjounty;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  November  19,  1896. 

Statement  of  the  Case. 

This  is  an  action  on  the  case  to  recover  for  injuries  re- 
ceived by  William  R.  Conway,  on  November  22,  1892,  at 
Twenty-iirst  street,  Chicago. 

At  that  street  crossing  the  defendant  maintained  gates 
which  were  operated  from  a  tower  house,  situated  near  the 
northwest  corner  of  the  intersection  of  the  tracks  of  the 
defendant  with  said  street,  and  just  west  of  the  western- 
most of  said  tracks. 

The  plaintiff  was  in  the  employ  of  the  defendant,  and  he 
operated  said  gates  from  said  tower  house.  He  was  in  said 
tower  house  when  he  received  his  injury. 

He  worked  from  5:30  p.  m.  to  7  a.  m.  each  day. 

The  defendant  had  two  side-tracks  and  two  main  tracks 
at  Twentv-first  street  at  the  time  of  the  accident.  The 
westernmost  of  these  tracks  stood  next  to  and  at  the  foot  of 
the  tower  house.  This  was  only  a  side  track,  and  a  short 
one  at  that. 

On  this  side  track,  at  a  quarter  past  one  in  the  morning, 
or  thereabouts,  an  engine  with  one  car  attached  came  from 
the  south.  The  engine  was  headed  south,  the  car  was  in 
the  rear  of  the  engine,  and  the  engine  backed  this  car  north 
over  Twenty-first  street. 

In  going  over  Twenty-first  street  the  north  pair  of  wheels 
of  the  car  left  the  side-track,  while  the  south  pair  of  wheels 
on  the  same  car  remained  on  the  track,  as  did  also  the 
engine.  The  derailment  occurred  after  the  car  had  passed 
over  the  line  of  the  south  sidewalk  of  Twenty-first  street, 
and  was  half  way  over  the  distance  of  the  width  of  the 
street. 
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The  car  derailed  was  moving  three  or  four  miles  an  hour. 
It  was  a  box  car.  It  moved  only  nine  to  ten  feet  after  the 
derailment,  yet  it  struck  the  tower  in  which  plain tiflf  was. 
It  toppled  it  over,  and  he  received  his  injuries  in  this  way. 

The  negligence  charged  was  "  that  the  defendant  so  care- 
lessly, negligently  and  improperly  managed  said  railroad, 
that  by  and  through  the  carelessness,  negligence  and  im- 
proper conduct  of  the  said  defendant,  the  track  of  said  rail- 
road on  which  said  train  was  then  and  there  running  at  and 
near  to  said  crossing,  was  suffered  and  permitted  to  be  and 
remain  out  of  repair  and  dangerous  for  the  running  of  trains 
t'lereon;  and  so  carelessly,  negligently  and  improperly 
managed,  operated  and  conducted  said  train  that  by  and 
through  such  carelessness,  negligence  and  improper  conduct, 
said  train  was  insufficiently  and  improperly  manned  and 
lighted,  and  by  and  through  and  by  reason  of  the  careless- 
ness, negligence  and  improper  conduct  aforesaid,  one  of  the 
cars  of  said  train  jumped  the  track  and  ran  with  great  force 
and  violence  to  and  upon  and  against  the  support  of  the 
said  tower  house  in  which  the  said  plaintiff  was,  as  afore- 
said, engaged  in  the  pursuit  of  his  employment,  as  afore- 
said, and  by  running  against  the  same,  caused  said  house  to 
fall  a  great  distance  " — threw  over  a  stove,  and  plaintiff 
was  injured,  etc. 

The  trial  resulted  in  a  verdict  of  $9,000  for  plaintiff. 
Defendant  moved  for  a  new  trial,  which  was  overruled. 
Defendant  then  moved  in  arrest  of  judgment,  which  motion 
was  overruled,  and  judgment  was  rendered  on  the  verdict 
under  exception  of  defendant. 

Wm.  MoFadon,  attorney  for  appellant. 

Sullivan  &  MoAsdle,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

We  think  that  the  jury  was  warranted  in  finding  that 
the  injury  to  appellant  was  caused  by  the  negligence  charged 
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in  the  declaration,  viz.,  in  permitting  the  track,  off  which 
the  car  ran,  to  be  and  remain  out  of  repair  and  dangerous 
for  the  running  of  trains  thereon.  The  statement  in  the 
declaration,  "  said  train  was  insufficiently  and  improperly 
manned  and  lighted,"  was  but  a  mere  recital;  whether 
proof  of  the  same  was  made,  is,  after  verdict,  immaterial. 
B.  &  O.  S.  W.  Kv.  Co.  V.  Then,  159  III.  635. 

The  plaintiff  was  not  bound  to  prove  that  the  defendant 
had  notice  of  the  defective  condition  of  the  track.  Neither 
the  track  nor  the  car  was  an  appliance  or  instrumentality 
with  which  the  plaintiff  discharged  his  duties.  He  was  in- 
jured, not  because  of  a  defect  in  anything  supplied  to  him 
by  his  employer,  but  because  appellant  drove  a  car  against 
the  tower  in  which  he  was  working. 

Doubtless  the  obligations  of  a  railroad  in  respect  to  side 
tracks  are  not  as  onerous  as  in  regard  to  the  main  line;  and 
had  appellee  been  working  upon  the  car  which  ran  off,  and 
thus  been  injured,  a  question  very  different  from  the  one  at 
bar  would  be  presented.  The  declaration  does  not,  in  terms, 
allege  that  the  plaintiff  was,  when  injured,  in  the  exercise 
of  ordinary  care,  but  it  sets  forth  that  he  was  in  the  usual 
and  ordinary  course  of  his  employment  in  the  tower  house; 
this  amounts  to  a  charge  that  he  was  in  the  exercise  of 
ordinary  care.     Gerke  v.  Fancher,  158  III.  375. 

Moreover,  a  failure  to  allege  that  a  plaintiff  was  in  the 
exercise  of  ordinary  care  is  cured  by  a  verdict  against  the 
defendant.  A.,  T.  &  S.  F.  Ry.  Co.  v.  Feehan,  149  III.  202; 
111.  Cent.  Ry.  Co.  v.  Simmons,  38  111.  242;  B.  &  O.  Ry.  Co. 
V.  Then,  159  111.  535. 

It  was  not  necessary  that  the  plaintiff  should  show  more 
than  that  the  defendant,  by  the  exercise  of  reasonable  dili- 
gence, might  have  known  of  the  defective  condition  of  the 
track  which  caused  the  accident.  As  to  this,  a  defective 
condition  caused  by  an  accumulation  of  frozen  snow  and 
mud,  is  very  different  from  a  defect  arising  from  a  flaw  in  a 
rail,  a  thing  which  might  not  be  discoverable  save  upon  a 
minute  and,  before  the  passage  of  each  train,  impracticable 
examination.  Wood  on  Master  and  Servant,  Sec.  321),  389, 
411. 
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While  not  entirely  approving  of  the  instructions,  we  do 
not  think  that  the  defendant  was  unduly  prejudiced  thereby. 

The  damages  recovered  seem  large,  but  are  not  so  great 
as  to  shock  our  sense  of  right. 

The  judgment  of  the  Circuit*  Court  is  therefore  aflSrmed. 


0.  M.  Brady  y.  Washington  Insurance  Go. 

1.  J.UDGMENTS — Setting  Aside— Notice, — Notice  must  be  given  to  the 
parties  in  interest  before  a  final  judgment  can  be  set  aside  after  the 
close  of  the  term  at  which  it  was  rendered. 

2.  Jurisdiction — Must  Appear  in  Record  to  Sustain  Judgment, — On 
direct  proceedings  to  review  a  judgment,  the  jurisdiction  of  the  court 
over  the  persons  must  appear  by  tlie  record,  or  the  judgment  can  not  be 
sustained. 

Transcript,  from  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1806.  Reversed  and  remanded 
with  directions.    Opinion  filed  November  19,  1896. 

F.  L,  Salisbury,  attorney  for  appellant. 
A.  L.  Flaningham,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

April  30,  1896,  an  appeal,  by  the  appellee  here  from  a 
justice,  pending  in  the  Superior  Court,  was  dismissed  for 
want  of  prosecution  at  the  costs  of  the  appellee  here  and 
appellant  there,  for  which  final  judgment  was  then  and 
there  entered. 

May  23, 1896,  which  was  in  the  following  term  of  the 
court,  without  notice,  so  far  as  the  record  shows,  to  the 
appellant  here,  that  judgment  was  set  aside  and  the  appeal 
reinstated. 

At  the  next  term  thereafter,  the  case  was  called  for  trial 
and  dismissed  for  want  of  prosecution,  and  final  judgment 
entered  against  the  appellant  here  for  costs. 
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Whether  there  was  such  cause  for  setting  aside  the  first 
judgment  as  would  have  been  available  upon  the  common 
law  writ  of  error  coraim,  noiisy  does  not  appear  by  this  rec- 
ord— and  probably  there  was  no  such  cause;  but  if  there  had 
been,  the  court  had  no  jurisdiction,  having  once  lost  it  by 
the  lapse  of  the  term,  to  act  without  notice.  Morgan  v. 
Campbell,  54  111.  App.  242;  Underwood  v.  Masterson,  No. 
6678,  filed  November  5,  1896. 

On  direct  proceedings  to  review  a  judgment,  the  jurisdic- 
tion of  the  court  over  the  person  must  appear  by  the  rec- 
ord, or  the  judgment  can  not  be  sustained.  Ibid.,  and  Law 
v.  Grommes,  158  111.  492,  reversing  56  111.  App.  312. 

Although  the  record  states  that  the  appellant  excepted 
to  the  last  action  of  the  court,  it  does  not  appear  that  he 
did  anything  that  waived  his  right  to  object  that  the  court 
had  not  regained  jurisdiction  of  the  case,  as  did  the  defend- 
ant in  Prall  v.  Hunt,  41  111.  App.  140,  and  the  plaintitf  in 
Nat.  Un.  Bldg.  Ass'n  v.  Brewer,  Ibid.  223.  See  also  New- 
Ian  V.  Lombard  University,  62  111.  195,  and  Humphrey ville 
v.  Culver,  73  111.  485,  that  litigants  may  waive  a  preceding 
disposition  of  their  case. 

The  judgment  of  the  June  term,  1896,  is  reversed,  and  the 
cause  remanded  with  directions  to  vacate  the  order  of  the 
May  term,  1896,  unless  some  cause  be  shown  for  setting 
aside  the  judgment  of  April,  1896,  which  would  be  sufficient 
on  a  writ  of  error  coram  nohu. 

As  to  what  would  be  such  cause,  there  is  much  learning 
in  the  books. 

Keversed  and  remanded  with  directions. 


67 
99 


160 
«  45 


Franklin  MacYeagh  et  a1.  t.  Chase  &  Sanborn. 

1.  Voluntary  Assignments— 2Ym€  Allowed  to  Take  Possession  of 
Property. — An  assignee  appointed  under  our  statute  concerning  general 
voluntary  assignments  by  insolvents  for  the  benefit  of  creditors,  has  a 
reasonable  time  in  which  to  gain  possession  of  the  assigned  property, 
and  is  not  required  to  run  a  race  with  other  claimants,  in  order  that  by 
first  obtaining  possession  his  title  may  be  made  perfect. 

2.  Deeds— Preswmph'on  as  to  Delivery  and  Acceptance— When  They 
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May  Be  Rsbutted, — It  will  be  presumed  that  a  grantee  will  accept  a  deed 
which  is  beneficial  to  him,  and  where  a  deed  has  been  properly  acknowl- 
edged and  recorded,  a  delivery  will  be  presumed;  but  these  presumptions 
will  yield  to  the  facts  which  may  be  established. 

3.  J)KiSD&— Acceptance — Effect  of,  on  Lienn, — An  acceptance  of  a  deed 
is  essential  to  pass  title  to  property  intended  to  be  conveyed  thereby,  and 
if  a  lien  attaches  to  property  conveyed  by  deed  after  the  deed  is  signed 
and  recorded,  but  before  it  has  been  accepted,  such  lien  will  not  be  di- 
vested by  a  subsequent  acceptance. 

Assignment  for  Benefit  of  Creditors.— Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded  with  directions.    Opinion  filed  October  term,  1896. 

Statement  of  the  Case. 

The  appeal  in  this  case  is  from  an  order  entered  by  the 
County  Court  of  Cook  County,  in  the  proceedings  under 
the  assignment  of  William  Musk,  denying  to  the  appellants 
their  claim  to  a  lien  on  certain  assets  of  the  estate,  under  an 
attachment  sued  out  from  the  Circuit  Court  of  Cook  County, 
and  levied  upon  the  property  before  the  assignee  obtained 
possession.  The  facts,  as  shown  by  the  evidence,  and  as 
recited  by  the  Circuit  Court  in  its  final  order,  are  substan- 
tially these : 

William  Musk  had  been  doing  business  as  a  grocer  and 
marketman,  on  Sixty-third  street,  in  the  city  of  Chicago, 
and  as  such  had  become  indebted  to  MacVeagh  &  Co.,  in 
the  sum  of  $3,937.20.  On  the  morning  of  July  2,  1895,  as 
Musk  had  absconded,  MacVeagh  &  Company  sued  out  an 
attachment  in  the  Circuit  Court  of  Cook  County  and  placed 
the  writ  in  the  hands  of  the  sheriflf,  who  immediately  pro- 
ceeded to  Musk's  store  and  levied  upon  his  stock.  It  ap- 
pears that  a  few  moments  prior  to  attachment,  there  had 
been  filed  in  the  office  of  the  county  clerk,  a  deed  of  assign- 
ment •  from  Musk  to  the  Chicago  Title  &  Trust  Co.,  as 
assignee,  and  shortly  after  the  deputy  sheriff  levied  on  the 
property,  Mr.  Boyd,  claiming  to  represent  the  assignee, 
appeared  on  the  scene  and  demanded  possession  of  the  prop- 
erty, which  was  refused. 

Vol.  LXm  U 
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The  deed  of  assignnaent,  although  it  was  evidently  pre- 
pared and  intended  to  be  signed  by  the  assignee  as  evidence 
of  an  acceptance  of  the  trust  created  by  the  deed,  was  not 
so  signed,  nor  had  the  assignee  at  the  time  the  sheriff  lev- 
ied, filed  a  formal  acceptance  of  the  assignment,  or  made 
itself  a  part}*"  to  the  instrument,  in  any  manner. 

The  right  of  the  assignee  to  the  property  being  thus  dis- 
puted, and  the  property  being  actually  in  the  possession  of 
the  sheriflf,  who  claimed  to  hold  it  for  the  benefit  of  the 
attaching  creditor,  the  assignee,  being  unable  to  obtain 
possession,  resorted  to  negotiation.  MacVeagh  &  Co. 
declined  to  allow  the  sheriflf  to  turn  the  property  over  to 
the  assio^nee,  unless  their  lien  was  recognized  to  the  same 
extent  that  it  would  be  if  the  property  remained  in  the 
sheriflf's  hands;  that  is  to  say,  that  if  they  succeeded  in 
sustaining  their  attachment  on  a  trial  in  the  Circuit  Court, 
they  should  be  first  paid  out  of  the  proceeds  of  the  sale  of 
the  property.  This  the  assignee  assented  to;  reported  the 
facts  to  the  County  Court,  and  obtained  from  that  court  an 
order  authorizing  an  agreement  to  that  eflfect,  with  Mac- 
Veagh &  Co.  and  the  sheriflf;  thereupon  the  following  writ- 
ten contract  was  entered  into  between  the  assignee  and  Mac- 
Veagh &  Co.: 

"  County  Couet  of  Cook  County. 

In  the  matter  of  the  voluntary  assignment ) 

of  \ 

William  Musk.  ) 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
Chicago  Title  &  Trust  Company,  assignee  of  the  above 
named  insolvent,  and  Franklin  MacVeagh  &  Co.,  that  a  deed 
of  assignment  was,  on  the  day  of  the  date  hereof,  made  and 
delivered  to  the  above  named  assignee,  and  that  on  going  to 
the  place  of  business  of  said  William  Musk,  at  Nos.  555-557 
Sixty-third  street,  said  assignee  found  the  sheriflf  in  posses- 
sion of  the  stores  and  contents  of  said  insolvent,  at  said 
numbers,  under  and  by  virtue  of  a  writ  of  attachment 
issued  from  the  Circuit  Court  of  Cook  Countv,  wherein 
Franklin  MacVeagh  &  Co.  are  plaintiflfs  and  said  William 
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Muak  is  defendant,  said  writ  bearing  date  July  2,  1895;  and 
whereas,  it  is  to  the  interest  of  all  parties  concerned,  for  the 
preservation  of  said  estate,  that  said  business  be,  at  least 
temporarily,  conducted  by  the  assignee,  it  is  therefore  hereby 
stipulated  and  agreed  that  the  sheriff  of  Cook  county  may 
turn  over  to  said  assignee  all  of  the  property  now  in  his 
possession  and  so  levied  upon,  under  and  by  virtue  of  said 
attachment  writ,  it  being  understood  and  agreed  that  the 
lien  of  said  writ  on  said  property  shall  attach  to  the  net 
proceeds  thereof,  in  the  hands  of  the  assignee,  and  if  said 
attachment,  on  the  trial  thereof  in  said  Circuit  Court,  shall 
be  sustained,  the  judgment  rendered  in  favor  of  the  plaint- 
iffs in  said  suit,  shall  be  paid  out  of  such  proceeds,  to  the 
extent  of  the  proceeds  of  the  property  thus  attached.  And 
the  parties  hereby  consent  that  an  order  may  be  entered  by 
the  County  Court,  to  carry  out  this  stipulation. 
Chicago,  July  2,1895. 

Chicago  Title  &  Trust  Company,  Assignee, 
By  Henry  W.  Leman,  2d  Vice-President. 

Franklin  MaoYeaoh  &  Company, 

By  Tenney,  McConnell  &  Coffeen,  Attys." 

The  property  was  not  turned  over  on  July  2d,  owing  to 
a  delay  caused  by  other  attaching  creditors,  and  on  July 
5th  another  order  was  entered,  reciting  the  making  of  this 
contract  between  the  Chicago  Title  &  Trust  Co.,  assignee, 
and  MacVeagh  &  Co.,  approving  it,  and  making  a  somewhat 
similar  provision  as  to  the  liens  of  other  attaching  creditors. 
The  property  was  then  turned  over  to  the  assignee,  and, 
under  the  consent  which  MacVeagh  &  Co.  had  given  in  their 
contract,  the  assignee  continued  to  run  the  business  formerly 
carried  on  by  the  insolvent,  and  finally  sold  the  property, 
and  now  holds  the  proceeds,  amounting  to  $2,700. 

Some  time  after  this,  a  petition  was  filed  by  Chase  & 
Sanborn,  creditors  of  the  insolvent,  in  which  they  allege 
that  the  title  of  the  assignee  was  superior  to  any  claim  of 
MacVeagh  &  Co.,  under  their  attachment;  that  the  court, 
therefore,  ought  not  to  have  authorized  the  assignee  to 
enter  into  such  a  contract;  that  MacVeagh  &  Co.  ought  not 
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to  have  entered  into  that  contract;  and  therefore  the  court 
ought  to  set  aside  both  the  contract  and  the  orders  author- 
izing and  confirming  it,  and  disregard  the  priority  of  the 
attachment,  and  distribute  the  f\xnd  pro  rata. 

An  order  in  accordance  with  this  petition  was  entered,, 
from  which  order  appellants  prosecute  this  appeal. 

Tennet,  MoConnbll  &  Coffeen,  attorneys  for  appel- 
lants. 

Smith,  Helmer,  Moulton  &  Pkiob,  attorneys  for  appellees. 

Jesse  Holdom,  attorney  for  Chicago  Title  and  Trust  Com- 
pany, assignee,  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  assignee  appointed  under  our  statute  concerning 
general  voluntary  assignments  by  insolvents  for  the  benefit 
of  creditors,  has  a  reasonable  time  within  which  to  gain 
possession  of  the  assigned  property,  and  is  not  required  to 
run  a  race  with  other  claimants,  in  order  that  by  first 
obtaining  possession  his  title  may  be  made  perfect.  Lowe 
V.  Matson,  140  111.  108;  Mann  v.  Reed,  49  111.  App.  406. 

The  important  question  in  this  case  is,  therefore,  when 
did  the  assignment  take  effect  ? 

Deeds  take  efifect  so  as  to  pass  title  only  from  delivery 
and  acceptance.  To  an  indenture  there  are  always  at  least 
two  parties. 

Where  a  deed  is  probably  beneficial  to  the  grantee,  it 
may  reasonably  be  presumed  that  he  will  accept  the  same; 
and  where  a  deed  has  been  properly  acknowledged  and 
recorded,  a  delivery  will  be  presumed,  but  this  presump- 
tion, like  all  presumptions  which  exist  only  for  convenience, 
will  yield  to  the  facts  which  may  be  established.  Washburn 
on  Real  Property,  Vol.  3,  309,  Fifth  Ed. 

It  is  said  that  a  deed  when  accepted  relates  back  to  the 
time  of  its  execution  and  recording.     This,  as  between  the 
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grantor  and  grantee,  may  be  so,  but  how  as  to  the  rights 
of  third  parties  ? 

As  an  acceptance  of -a  deed  is  as  essential  to  the  passing 
of  title  as  is  a  delivery,  it  is  difficult  to  see  how  a  lien 
created  prior  to  the  acceptance,  that  is,  prior  to  the  passing 
of  the  title,  can  be  divested  by  such  acceptance.  As  to 
which,  see  "Washburn  on  Keal  Property,  Vol.  3,  p.  310; 
Moore  v.  Flynn,  135  111.  74;  Hulich  v.  Scovill,  4  Gilm.  169; 
Kingsbury  v.  Burnside,  68  III.  310;  Union  Mutual  Ins.  Co. 
V.  Campbell,  96  Id.  267. 

We  do  not  regard  the  statement  by  the  vice-president 
of  the  Title  and  Trust  Company,  that  his  company  would 
act  as  assignee,  as  constituting  an  acceptance  of  a  deed  not 
then  in  existence.  It  is  clear  that  the  Trust  Company  was 
not  bound  by  such  promise,  and  might  the  next  day  have 
refused  to  accept  the  deed. 

Before  the  assignee  had  in  any  manner  accepted  the 
assignment,  or  made  itself  a  party  thereto,  appellants' 
attachment  became  a  lien  upon  the  property.  Subject  to 
such  lien,  the  title  was,  by  the  assignment  and  the  accept- 
ance thereof  by  the  Trust  Company,  transferred  to  the 
assignee. 

The  Judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  allow  appellants  a  prior 
lien  if  they  shall  maintain  their  writ  of  attachment. 
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1.  "BsHBAsmfO— Effect  of  Petition  for,— A  petition  for  rehearing  doep 
not  ohange  the  time  at  which  a  final  judgment,  previously  entered,  takes 
effect. 

Debt,  on  an  appeal  bond.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Nathaioel  C.  Sears,  Judge,  presiding.  Heard  in 
thiB  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  October 
term,  1896. 
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Felsenthal  &  D'Ancoxa  and  Peck,  Millee  &  Starr,  at- 
torneys for  appellant. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellee. 

Mr.  Justice  Waterman  deuvered  the  opinion  of  the 
Court. 

Upon  a  former  occasion  this  cause  was  here.  The  opinion 
then  and  now  entertained  by  this  court  is  reported  in  62  111. 
App.  585. 

After  the  remanding  of  the  cause,  appellant  asked  leave 
to  amend  his  plea,  which  leave  the  court  properly  refused  to 
give. 

A  petition  for  rehearing  does  not  change  the  time  at 
which  a  final  judgment,  previously  entered,  takes  effect. 
West  Chicago  Park  Commrs.  v.  Kincade,  64  111.  App.  113. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Commercial  National  Bank  of  Chicago  v.  Lincoln  Fuel 

Company. 

1.  Practice — Verified  Denial  of  Indorsement — When  it  May  be 
FUed. — It  is  not  error  to  allow  an  affidavit  denying  the  genuineness  of  an 
indorsement  to  be  filed  after  the  evidence  is  closed,  when  the  absence  of 
such  an  affidavit  is  then  for  the  first  time  urged  as  an  objection  to  a  find- 
ing in  favor  of  alleged  indorsee. 

2.  Checks — Acceptance  of —Wliat  Sufficient  Proof  of. — Proof  that  a 
bank  had  paid  a  check  to  an  unauthorized  indorser  and  had  charged  it 
to  the  accoimt  of  the  drawer,  who  at  the  time  of  such  payment  had 
sufficient  funds  on  deposit  to  meet  it,  constitutes  sufficient  proof  of  an 
acceptance  of  the  check  by  the  bank  and  renders  it  liable  to  the  payee 
for  the  amount  thereof . 

3.  Indorsements — Authority  to  Make — Presumptions  Regarding. — 
Possession  of  a  check  affords  no  presumption  of  authority  to  indorse  it. 
nor  would  authority  to  accept  a  check  include  either  express  or  impUed 
authority  to  indorse  it,  and  the  burden  of  showing  the  authority  of  a 
stranger  to  a  check  to  indorse  the  same  for  the  payee  is  upon  the  draw*ee 
if  he  would  escape  liability  to  pay  it  over  again  to  the  payee. 
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Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Phiup  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Novem- 
ber 30,  1896. 

Sleeper,  McCoedio  &  Barbour,  attorneys  for  appellant. 
Spencer  Ward,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
rendered  there  upon  an  appeal  from  a  similar  judgment  be- 
fore a  justice  of  the  peace. 

One  11.  L.  Cooper  drew  his  check  upon  the  appellant  for 
$63.25,  payable  to  the  order  of  appellee  in  settlement  of  an 
account,  and  delivered  the  same  to  the  firm  of  Allan  F. 
Gordon  <fe  Co.,  who,  then  and  before,  acted  as  agents  of 
appellee  in  the  sale  of  coal,  and  as  to  certain  customers,  not 
including  Cooper,  in  making  collections  for  coal  sold  by 
them. 

Having  received  the  check  in  question,  Gordon  &  Co. 
indorsed  the  same  by  the  name  of  appellee,  "  per  Allan  F. 
Gordon  &  Co.,  Agts.,"  and  deposited  it  to  the  credit  of 
their  own  account  in  the  Oakland  National  Bank,  and  the 
same  was  duly  paid  by  the  drawee,  the  appellant,  in  the 
regular  course  of  business  through  the  clearing  house. 

Gordon  &  Co.  subsequently  became  insolvent,  and  upon 
demand  made  upon  Cooper,  by  appellee,  for  payment  of 
the  account  for  which  the  check  had  been  delivered  to 
Gordon  &  Co.,  Cooper  produced  the  said  check  as  an  acquit- 
tance. 

Such  indorsement  being  claimed  by  the  appellee  to  be 
unauthorized,  this  suit  was  brought  to  recover  from  the 
drawee  bank  as  though  the  check  had  never  been  paid. 

It  is  urged  that  it  was  error  to  allow  an  ailidavit  denying 
the  execution  of  the  indorsement,  to  be  filed  by  the  appellee 
after  the  evidence  was  closed. 

We  regard  the  point  as  being  more  technical  than  meri- 
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torious.  So  far  as  the  record  discloses,  no  objection  on  that 
score,  to  the  evidence  that  had  been  adduced  on  the  ques- 
tion of  the  indorsement  being  unauthorized,  was  made  until 
the  evidence  on  both  sides  was  closed,  and  was  then,  for  the 
first  time,  urged  as  an  objection  to  a  finding  in  favor  of  the 
appellee  as  plaintiff. 

So  soon  as  the  objection  Avas  made,  the  court  gave  leave 
to  the  appellant,  as  defendant,  to  file  the  affidavit,  which 
was,  we  think,  in  apt  time. 

The  further  objection  that  the  justice  of  the  peace  had 
no  right  to  enter  judgment  for  the  plaintiff  for  want  of  an 
affidavit  denying  the  execution  of  the  indorsement,  and  that 
the  Superior  Court  could  not  remedy  an  omission  of  that 
kind  before  the  justice,  is  frivolous,  and  if  it  were  not,  the 
point  not  being  made  in  the  Superior  Court  could  not  be 
made  here  for  the  first  time. 

It  is  next  contended  that  there  is  no  evidence  that  at  the 
time  the  check  was  presented  to  appellant  by  the  appellee 
for  payment,  there  were  funds  to  the  credit  of  the  drawer 
sufficient  to  pay  the  check. 

It  being  made  to  appear  that  the  bank  paid  the  check 
upon  its  presentment,  after  the  unauthorized  indorsement 
by  Gordon  &  Co.,  and  charged  the  amount  to  the  account 
of  the  drawer,  who  then  had  sufficient  funds  on  deposit  to 
meet  it,  and  who  afterward  lifted  the  check  in  settlement 
with  the  bank,  constituted  sufficient  proof  of  an  acceptance 
of  the  check  by  the  bank,  in  this  suit  brought  by  the  payee 
against  the  bank.    Jackson  v.  Bank,  92  Tenn.  154. 

It  is  further  argued  that  Gordon  &  Co.  had  authority  to 
indorse  the  check  and  collect  it.  It  might  well  be,  that  if 
Gordon  &  Co.  had  authority  to  make  collections  for  coal 
they  had  sold  for  appellee,  it  would  be  immaterial  whether 
they  had  express  authority  to  indorse  checks  received  by 
them  in  the  course  of  making  such  collections — the  pay- 
ment to  them  of  the  check  amounting,  in  such  case,  to  a 
collection  which  they  had  authority  to  make,  and  the 
method  or  means  of  making  such  collection  being  some- 
thing which  their  principal  could  not  escape  the  effect  of. 
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But  the  mere  fact  that  Gordon  &  Co.  had  possession  of 
the  check  affords  no  presumption  of  their  authority  to  in- 
dorse it,  nor  would  mere  authority  possessed  by  Gordon 
&  Co.  to  accept  checks  from  customers  of  appellee  for  coal 
sold,  give  to  them  either  express  or  implied  authority  to 
indorse  such  checks  by  the  name  of  appellee.  And  if  the 
drawee  of  such  a  check  pays  the  same  upon  an  indorsement 
that  is  not  genuine,  or  is  not  authorized,  it  does  so  at  its  peril, 
and  the  burden  of  showing  the  authority  of  the  stranger  to 
the  check  to  indorse  the  same  for  the  payee,  would  be  upon 
the  drawee,  if  it  would  escape  liability  to  pay  it  over  again 
to  the  payee.    Jackson  v.  Bank,  supra. 

Whether  there  was  any  express  authority  to  Gordon 
&  Co.  to  indorse  and  collect  checks  delivered  to  them,  but 
made  payable  to  the  appellee;  or  whether  from  the  course 
of  dealing  between  appellee  and  Gordon  &  Co.,  such  au- 
thority might  be  implied,  were  questions  which  the  Su- 
perior Court  decided  after  full  hearing  and  consideration, 
and  we  do  not  feel  justified  in  overturning  the  conclusion 
there  reached,  but  must  affirm  the  judgment. 


Chemical  National  Bank  v.  World's  Colambian  Expo- 
sition. 

1.  Estoppel— ^cccptonce  of  Part  Payment  of  an  Allowance.— 
Where  a  claim  against  an  insolvent  national  bank,  part  of  which  was 
unquestioned,  the  remainder  being  in  dispute,  was  filed  with  the  comp- 
troller of  the  currency  and  he  aUowed  the  part  which  was  not  disputed 
and  did  not  pass  upon  the  remainder,  but  ordered  that  everything  about 
which  there  was  question  should  be  thrown  out  of  consideration,  leaving 
all  such  questions  to  be  settled  by  suit,  it  teas  held,  that  under  the  cir- 
cumstances the  acceptance  of  dividends  on  the  amount  allowed  by  the 
comptroller  did  not  estop  the  claimant  from  prosecuting  a  suit  to 
recover  the  amount  in  dispute. 

3.  Banks — Insolvency  is  Breach  of  a  Contract  to  do  a  Banking 
Business. — The  insolvency  of  a  bank  being  declared,  its  capacity  to  do 
business  is  at  an  end,  and  no  further  act  is  required  to  complete  its  lia- 
bility for  the  breach  of  a  contract  requiring  it  to  caiTy  on  a  banking 
business. 
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Assumpsit,  on  the  cx)mmon  counts.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  November  5,  1896. 

Hiram  T.  Gilbert,  attorney  for  plaintiff  in  error. 

f 

Walker  &  Eddy,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
$7,500,  recovered  against  the  plaintiff  in  error,  and  in  favor 
of  the  defendant  in  error,  upon  a  trial  had  before  the  court 
below,  without  a  jury. 

The  cause  was  tried  upon  an  agreed  statement  of  facts , 
the  substance  of  which,  so  far  as  necessary  to  be  considered 
here,  and  the  points  urged  against  the  judgment,  we  take 
from  the  brief  of  the  plaintiff  in  error  as  follows : 

"On  July  7,  1892,  the  plaintiff,  a  corporation  organized 
for  the  purpose  of  conducting  the  Columbian  Exposition, 
entered  into  a  contract  in  writing  with  the  defendant,  a 
national  banking  association  organized  under  the  laws  of 
the  United  States,  by  which  the  plaintiff,  on  its  part,  agreed 
to  set  apart  and  allot  to  the  defendant,  certain  premises  in 
the  Administration  building,  in  Jackson  Park,  and  to  grant 
and  concede  to  the  defendant  the  exclusive  right  to  conduct 
a  general  banking  business  and  maintain  safe  deposit  vaults 
upon  the  premises  from  the  day  the  premises  should  be 
ready  for  occupancy  during  and  until  the  close  of  the 
World's  Columbian  Exposition,  or  for  so  long  thereafter  as 
the  plaintiff  might  deem  expedient.  The  plaintiff  further 
agreed  that  it  would  not  permit  any  person  or  persons,  cor- 
poration or  corporations  to  carry  on  the  business  of  cashing 
drafts  or  issuing  exchange,  or  receiving  deposits  upon  the 
Exposition  grounds.  The  defendant,  on  the  other  hand, 
agreed  for  and  in  consideration  of  the  grant  of  the  above 
mentioned  privileges  to  pay  the  defendant  the  sum  of  $11,500 
in  installments  as  follows,  to  wit:  $2,000  February  1,  1893; 
$2,000  March   1,  1893;    $2,000  April  1,  1893;    $2^500  May 
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1,  1S93,  and  $3,000  June  1,  1893.  The  defendant  further 
agreed  that  it  would  commence  the  full  operation  of  busi- 
ness, under  the  privileges  granted  in  the  contract,  on  or 
before  the  15th  day  of  April,  1893,  and  maintain  the  same 
continuously  during  the  Exposition. 

The  contract  contained  no  provision  respecting  the  rem- 
edy that  might  be  adopted  by  either  party  in  case  of  a  breach 
of  any  of  the  terms  of  the  contract  by  the  other. 

On  April  17,  1893,  defendant  entered  into  possession  of 
the  premises  mentioned  in  the  agreement,  and  established 
therein  a  branch  office  of  its  bank,  conducting  and  carry- 
ing on  a  general  banking  business,  receiving  as  deposits 
large  sums  of  money  from  the  plaintiff,  concessionaires, 
exhibitors  and  others  connected  with  the  World's  Colum- 
bian Exposition.  It  paid  plaintiff  on  account  of  the  con- 
tract $2,000  February  1,  1893;  $2,000  March  1,  1893,  and 
$2,000  April  1,  1893,  but  never  made  any  further  payments. 

On  May  9,  1893,  defendant  became  insolvent,  and  by  di- 
rection of  the  comptroller  of  the  currency  a  bank  examiner 
took  possession  of  its  assets  and  property,  and  its  business 
of  banking  was  entirely  suspended  and  was  never  there- 
after resumed.  The  premises  mentioned  in  the  contract 
were  closed,  and  the  deposits  were  removed  to  the  main 
banking  office  of  defendant,  in  Chicago. 

The  bank  examiner  retained  the  management  of  the  as- 
sets and  property  until  July  21,  1893,  when  one  John  P. 
Hopkins  was  appointed  receiver  by  the  comptroller  of  the 
currency,  and  assumed  the  management  thereof.  Hopkins 
resigned  January  13,  1894,  and  one  Elie  0.  Tourtelot  was 
appointed  receiver  in  his  place.  Tourtelot  continued  to  act 
as  receiver  until  February  15,  1896,  when  he  resigned,  and 
one  William  C.  Niblack  was  appointed  receiver,  and  entered 
upon  the  discharge  of  his  duties  as  such,  and  has  ever  since 
continued  to  act,  and  is  still  acting,  as  receiver. 

On  May  9,  1893,  being  the  date  of  its  suspension,  plain t- 
iflf  was  a  depositor  of  defendant  to  the  amount  of  $29,343, 
deposited  in  its  name,  and  to  the  further  amount  of  $500, 
deposited  in  the  name  of  plaintiff's  paymaster. 
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On  the  same  date  one  Newton  Wilcoxen  was  a  depositor 
to  the  amount  of  more  than  $1,000,  and  afterward,  on  July 
5,  1893,  Wilooxen  drew  his  check  on  the  defendant  for 
$1,000,  payable  to  the  plaintiff's  order,  and  delivered  the 
same  to  plaintiff. 

On  June  23,  1893,  plaintiff,  through  its  proper  oflBcer, 
made  demand  upon  the  national  bank  examiner  for  the 
possession  of  the  premises  described  in  said  contract. 
Thereupon,  in  pursuance  of  said  demand,  and  by  direction 
of  the  comptroller  of  the  currency,  the  national  bank  ex- 
aminer surrendered  up  possession  of  the  premises,  and  after 
that  date,  defendant  did  not,  itself,  or  by  any  agent  or  re- 
ceiver, have  control  of  the  premises,  or  any  part  thereof, 
but  on  the  contrary,  from  and  after  that  date  until  the 
close  of  the  "World's  Columbian  Exposition,  on  November 
1, 1893,  the  plaintiff,  or  the  Northern  Trust  Company,  of 
Chicago,  had  exclusive  possession  of  the  premises,  and  the 
Northern  Trust  Company,  during  said  period,  carried  on  in 
said  premises  a  geneiul  banking  business,  with  the  express 
permission  of  the  plaintiff. 

After  defendant  had  become  insolvent  and  suspended 
business,  plaintiff  entered  into  negotiations  with  other 
banks  and  banking  institutions,  for  the  purpose  of  estab- 
lishing a  branch  bank  on  the  premises,  and  to  this  end 
entered  into  a  contract  with  the  Northern  Trust  Company, 
under  which  said  Trust  company  undertook  and  agreed  to 
open  a  branch  office  and  conduct  a  general  banking  busi- 
ness on  said  premises  when  the  defendant  should  surren- 
der possession  thereof,  but  upon  the  condition  that  said 
Northern  Trust  Company  should  not  be  required  to  pay 
any  rent  for  the  use  of  said  premises,  or  for  any  rights  or 
privileges  that  had  been  reserved  to  the  defendant.  Plaint- 
iff made  application  to  other  banks  and  banking  institu- 
tions for  the  prosecution  of  said  business  during  the  re- 
mainder of  the  term  of  said  Exposition,  but  was  wholly 
unable  to  obtain  any  other  or  more  favorable  terms  from  any 
responsible  bank  than  those  offered  by  said  Northern  Trust 
Company. 
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At  the  time  plaintiflf  demanded  possession  of  the  premises 
from  the  bank  examiner,  the  bank  examiner  and  the  direct- 
ors of  defendant  made  the  claim  that  in  consideration  of 
such  surrender  of  possession,  defendant  should  be  repaid  a 
portion  of  the  amount  that  had  heretofore  been  paid  by  it 
to  plaintiflf  on  account  of  the  contract,  but  plaintiff  declined 
to  recognize  such  claim  or  to  repay  any  portion  of  said 
money. 

On  September  2fi,  1893,  plaintiff  presented  and  filed  with 
Hopkins,  receiver,  its  sworn  proof  of  claim  in  and  by  which 
it  claimed  a  balance  due  it  on  account  of  its  deposit,  amount- 
ing to  $29,343,  the  amount  of  the  check  delivered  to  it  by 
Wilcoxen  on  July  5,  1893,  amounting  to  $1,000,  and  the 
amount  of  the  deposit  standing  in  the  name  of  its  treasurer 
amounting  to  $500,  making  a  total  of  $30,843,  then  claimed 
by  the  plaintiff. 

After  this  claim  was  filed  the  defendant's  receiver  insisted 
there  should  be  deducted  therefrom  the  sum  of  $2,275,  on 
the  ground,  as  he  claimed,  that  defendant  should  only  be 
charged  with  such  a  proportion  of  the  entire  sum  provided 
to  be  paid  under  its  said  contract  as  the  time  from  April  17, 
1893,  to  June  23,  1893,  bore  to  the  entire  period  from  April 
17,  1893,  to  November  1,  1893,  which,  as  said  receiver 
claimed,  would  amount  to  $3,225,  deducting  which  from  the 
$6,000  already  paid,  would  leave  the  $2,775  which  the 
receiver  claimed  should  be  deducted.  Subsequently  the  re- 
ceiver expressed  himself  willing  to  allow  the  claim  if 
plaintiff  would  first  allow,  a  credit  thereon  of  $2,100. 

Failing  to  reach  an  agreement  with  the  receiver,  the  at- 
torney of  the  plaintiff,  on  January  15,  1894,  communicated 
by  letter  with  the  comptroller  of  the  currency  relative  to  the 
differences  between  the  plaintiff  and  the  receiver,  and  re- 
questing directions  to  the  receiver  before  taking  further 
action  in  the  matter.  In  answer  to  this  letter  the  comptrol- 
ler, on  February  5,  1894,  wrote  to  the  plaintiff's  attorney  in 
substance,  that  after  hearing  from  the  receiver  and  after 
having  given  the  matter  careful  consideration,  he  was  of 
the  opinion  that  if  the  receiver  could  effect  a  compromise 


vf 


174  Appellate  Courts  of  Illinois. 

Vol.  67.]  Chemical  Nat.  Bk.  v.  World  s  Columbian  Exposition. 

by  deducting  $2,100  from  the  claim,  he  would  be  justified 
in  doing  so,  but  that  if  this  could  not  be  done,  the  proper 
course  for  hiin  to  pursue  would  be  to  deduct  from  the  claim 
the  entire  $6,000  paid  by  the  defendant  to  the  plaintiff,  and 
allow  it  for  the  balance  of  $23,343,  leaving  it  to  the  plaint- 
iff, if  dissatisfied,  to  adopt  such  course  as  it  might  see  fit  for 
the  determination  of  the  rights  of  the  parties  by  a  court  of 
competent  jurisdiction. 

Subsequently,  and  on  February  13,  1894,  plaintiflTs  claim 
was  allowed  to  the  amount  of  $23,343,  and  the  receiver 
issued  and  delivered  to  plaintiff  a  receiver's  certificate  there- 
for, which  receivers  certificate  was  accepted  by  the  plaint- 
iff, and  on  February  16,  1894,  plaintiff  received  from  the 
comptroller  of  the  currencj%  out  of  the  funds  of  the  defend- 
ant in  the  treasury  of  the  United  States,  two  dividends  on 
the  claim  so  allowed,  aggregating  the  amount  of  $16,340.10. 

On  April  12,  1894,  nearly  two  months  after  the  accept- 
ance by  the  plaintiff  of  these  dividends,  it  commenced  the 
present  suit.  Subsequently,  on  June  26,  1894,  plaintiff 
accepted  a  further  dividend  of  $2,334.30,  and  on  August 
9,  1895,  a  further  dividend  of  $1,167.15,  making  in  all 
$10,841.55  received  by  the  plaintiff  as  dividends  on  the  claim 
so  allowed." 

Upon  the  foregoing  facts  the  defendant  insisted  that  the 
plaintiff  was  not  entitled  to  recover. 

First.  Because  by  its  acceptance  of  dividends  on  the 
claim  as  allowed  before  the  commencement  of  its  suit, 
plaintiff  had  estopped  itself  from  asserting  any  further 
claim  against  the  defendant,  or  insisting  that  the  action  of 
the  comptroller  was  erroneous. 

Second.  Because  the  amount  of  its  claim,  as  allowed, 
and  upon  which  it  had  received  dividends,  was  ail  the 
plaintiff  was  legally  entitled  to. 

The  first  proposition  presenting,  concededly,  a  new  ques- 
tion, claims  serious  consideration. 

Section  5234  of  the  Revised  Statutes  of  the  United  States 
provides  for  the  appointment,  by  the  comptroller  of  the 
currency,  of  a  receiver  for  an  insolvent  national  bank. 
Section  5235  provides  for  the  giving  of  notice  by  the  comp- 
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troller,  by  advertisement,  to   creditors,  to   present   their 
claims.     Section  5236  is  as  follows: 

"  From  time  to  time,  after  full  provision  has  been  first 
made  for  refunding  to  the  United  States  any  deficiency  in 
redeeming  the  notes  of  such  association,  the  comptroller 
shall  make  a  ratable  dividend  of  the  money  so  paid  over  to 
him  by  such  receiver  on  all  such  claims  as  may  have  been 
proved  to  his  satisfaction,  or  adjudicated  in  a  court  of  com- 
petent jurisdiction,  and,  as  tl^e  proceeds  of  the  assets  of 
such  association  are  paid  over  to  him,  shall  make  further 
dividends  on  all  claims  previously  proved  or  adjudicated; 
and  the  remainder  of  the  proceeds,  if  any,  shall  be  paid 
over  to  the  shareholders  of  such  association  or  their  legal 
representatives  in  proportion  to  the  stock  by  them  respect- 
ively held." 

It  has  been  held  that  under  this  section  the  creditor  was 
at  liberty  to  present  his  claim  to  the  comptroller  for  allow 
ance,  and  that  in  case  the  comptroller  refused  to  allow  the 
claim,  the  creditor  might  bring  suit  thereon  against  the 
banking  association  in  any  court  of  competent  jurisdiction. 
Bank  of  Bethel  v.  Pabquioque  Bank,  14  Wallace,  383. 

And  an  attempt  was  made,  in  the  same  case,  to  procure 
a  holding  by  the  court  that  the  remedy  given  by  that 
section  of  the  statute,  for  proving  claims  before  the  comp- 
troller of  the  currency,  excluded  all  other  remedies.  But 
the  court  refused  to  sustain  the  proposition  in  that  behalf, 
on  the  ground  that  under  the  provisions  of  the  section 
quoted,  it  was  as  much  the  duty  of  the  comptroller  to  make 
dividends  upon  claims  that  had_  been  adjudicated  in  a  court 
of  competent  jurisdiction,  as  upon  such  as  had  been  proved 
before  him  to  his  satisfaction,  and  denied  that  the  adjudi- 
cated claims  referred  to  in  the  act  were  only  such  as  had 
been  adjudicated  prior  to  the  appointment  of  a  receiver; 
and  accordingly  held  that  "  claims  presented  by  creditors 
may  be  proved  before  the  receiver,  or  they  may  be  put  in 
suit  in  any  court  of  competent  jurisdiction,  as  a  means  of 
establishing  their  validity,  and  to  determine  the  amount 
owed  by  the  association." 

But  that  decision,  it  will  be  seen,  does  not  meet  the  exact 


176  Appellate  Courts  of  Illinois. 

Vol.  67.]  Chemical  Nat.  Bk.  v.  World's  Columbian  Exposition. 

case  presented  by  the  proposition  of  the  plaintiff  in  error, 
that  by  the  acceptance  of  dividends  on  a  claim  allowed  by 
the  comptroller  an  estoppel  arose  against  asserting  the 
claim  against  the  insolvent  association  for  an  amount  in 
addition  to  what  had  been  allowed  by  the  comptroller. 

Looking  at  the  stipulated  facts,  we  see  that  at  the  date  of 
the  suspension  of  the  bank  the  defendant  in  error  was  a 
depositor  therein  to  the  extent  of  $29,343  deposited  in  its 
own  name,  and  of  $500  deposited  in  the  name  of  its  pa}^- 
master.  Subsequently  it  became  the  holder  of  a  check  for 
$1,000,  drawn  in  its  favor  by  one  Wilcoxen,  who  was  also  a 
depositor  in  the  bank  to  an  amount  in  excess  of  the  amount 
of  the  check. 

Defendant  in  error  was,  therefore,  a  creditor  of  the 
bank  to  the  amount  of  $30,843,  for  funds  on  deposit 
when  the  bank  failed,  and  was  such  creditor  when  it  made 
presentation  of  its  claim  for  allowance. 

Against  the  claim  as  presented,  the  bank  urged  its 
counter-claim  for  a  part  of  the  $6,000  it  had  paid  on  account 
of  the  concession  it  had  received  to  occupy  a  banking  office 
and  do  a  banking  business  within  theJExposition  grounds. 

Failing  to  come  to  an  agreement  as  to  such  counter-claim, 
the  comptroller  allowed  the  claim  of  defendant  in  error  for 
an  amount  equaling  the  $29,343  on  deposit  in  its  name,  less 
the  whole  $6,000  which  had  been  paid  by  the  bank  on  ac- 
count of  the  concession,  viz.,  for  $23,343,  and  overlooked  or 
ignored  the  items  of  $500  on  deposit  in  the  name  of  the 
paymaster  of  defendant  in  error,  and  of  $1,000  for  which 
it  held  the  check  of  Wilcoxen. 

The  Exposition  was,  therefore,  subjected  to  a  clear  de- 
privation of  $1,500,  growing  out  of  transactions  entirely 
independent  of,  and  separate  from,  its  claim  as  a  separate 
depositor  in  its  own  name,  and  was  deprived  of  the  $6,000 
which  had  been  paid  to  it  by  the  bank  on  account  of  rent 
and  the  concession.  And  it  was  for  these  sums  that  the 
defendant  in  error  sued  and  obtained  the  adjudication  in 
its  favor  that  is  brought  up  for  re^'iew. 

Whatever  the  rule  may  be  concerning  the  binding  effect 
upon  one  of  an  election  made  by  him  to  accept  the  benefit 
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of  a  judgment  or  award  in  his  favor  upon  an  entire  claim 
asserted  by  him,  evidenced  by  his  acceptance  of  subsequent 
dividends  thereon,  or  of  payment  thereof,  still  we  must  re- 
gard the  suit  or  claim  for  this  $7,500  as  being  so  far  sepa- 
rable from,  and  independent  of,  the  claim  of  defendant  in 
error  as  a  general  depositor  of  the  bank,  as  to  permit  a 
recovery  in  the  suit,  notwithstanding,  either  before  or 
pending  such  suit,  dividends  upon  the  claim  as  allowed  by 
the  comptroller  were  received. 

A  fair  construction,  also,  of  the  letter  of  the  comptroller 
of  February  5,  1894,  to  the  attorney  of  the  defendant  in 
error,  in  which  he  says  that  he  is  of  the  opinion  that  if  the 
receiver  could  effect  a  compromise  and  adjustment  of  the 
controversy  by  deducting  $2,100,  he  would  be  justified  in 
so  doing,  and  adds,  "  If,  however,  this  can  riot  be  done,  the 
proper  course  for  him  to  pursue  will  be,  for  him  to  deduct 
from  the  claim  the  entire  $6,000  paid  by  the  bank  to  the 
Exposition,  and  allow  it  for  the  balance  of  $23,343,  leaving 
to  the  Exposition,  if  dissatisfied,  to  adopt  such  course  as  it 
may  see  fit  for  the  determination  of  the  rights  of  the  par- 
ties by  a  court  of  competent  jurisdiction,"  coupled  with  the 
action  taken  by  defendant  in  error  in  accepting  the  course 
indicated  by  the  comptroller,  seems  to  be  very  close  to  a 
stipulation  that  defendant  in  error  should  abide  by  the  de- 
cision of  the  comptroller  to  the  extent  of  $23,343,  and  sue 
for  the  rest,  if  dissatisfied;  and  it  is  conceded  by  counsel 
for  plaintiff  in  error  that  it  would  be  competent  to  make 
such  a  stipulation.  But  we  do  not  regard  it  to  be  necessary 
to  hold  that  a  stipulation  to  such  effect  was  made.  It  is 
enough  that  the  matters  involved  in  the  suit  do  not  appear 
to  have  been  passed  upon  by  the  comptroller  in  making  the 
allowance  ordered  by  him. 

He  simply  ordered  that  everything  in  dispute  should  be 
thrown  out  of  consideration,  leaving  all  such  disputes  to  be 
settled  by  suit. 

Under  such  circumstances  we  do  not  regard  the  defendant 
in  error  as  being  estopped  by  anything  it  has  done  from  the 
recovery  it  secured, 

Tou  LXVn  12 
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The  case  of  The  Chemical  National  Bank  v.  Armstrong, 
59  Fed.  Kep.  372,  decided  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Federal  Circuit,  and  White  v.  Knox,  111  U. 
S.  784-,  are  cases  which,  though  not  in  precise  point,  appear 
by  analogy  to  establish  that  estoppel  will  not  operate  in  a 
case  like  the  present  one,  but  we  take  time  only  to  refer  to 
them. 

Upon  the  second  point,  which  involves  the  right  of  the 
defendant  in  error  to  have  the  $6,000  which  had  been  paid 
to  it  by  the  bank  on  account  of  rent  and  concession,  it  is 
urged  that  there  was  no  lawful  rescission  by  the  defendant 
in  error  of  its  contract  with  the  bank,  and  because  there 
was  not,  that  defendant  in  error  could  not  repudiate  the  con- 
tract, and  also  retain  the  benefits  it  had  received  thereunder. 

We  will  not  follow  out  the  argument  of  the  plaintiff  in 
error  upon  that  point,  but  content  ourselves  with  holding 
that  from  a  full  inspection  of  the  stipulated  facts,  it  ap- 
pears that  there  was  an  admitted  breach  of  the  contract  by 
the  bank  to  such  an  extent  as  to  put  an  end  to  its  further 
execution  by  the  bank,  and  that  there  had  occurred  a  total 
disability  of  the  bank  to  perform  the  objects  for  which  the 
contract  was  entered  into. 

Upon  the  insolvency  of  the  bank  being  declared,  its  ca- 
pacity to  do  business  was  at  an  end,  and  the  contractual 
relation  between  the  parties  ceased,  except  for  purposes  of 
an  action  for  damages  for  breach  of  contract.    White  v 
Knox,  supra;  L.  S.  &  M.  S.  Ky.  Co.  v.  Kichards,  152  111.  59. 

That  the  defendant  in  error  suffered  damages,  was  amply 
shown  by  the  stipulation  that  it  was  thereafter  unable  to 
procure  a  bank  capable  of  doing  the  business  contemplated 
by  the  contract,  at  any  rent  whatever  to  be  paid. 

Under  the  agreed  facts  it  would  seem  that  there  can  be 
no  doubt  but  the  defendant  in  error  had  the  right  to  take 
possession  of  the  premises,  after  the  total  breach  by  the 
bank  of  its  contract,  as  it  did  do  under  the  direction  of  the 
comptroller,  without  having  deducted  from  its  claim  what 
had  been  paid  to  it  for  rent  and  concession. 

Upon  the  whole  record  the  judgment  should  be  aflBrmed, 
and  it  is  so  ordered. 
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et  aL 

1.  Equity  TRAcncR—Cross-hills—WJien  They  May  he  Filed. — A 
cross-bill  is  the  only  means,  in  equity  practice,  for  a  defendant  to  inter- 
ix»e  matters  arising  after  the  filing  of  the  original  bill,  by  way  of 
defense  and  for  affirmative  relief. 

2.  8axe— 'Interlocutory  Orders — An  Order  Dismissing  Cross-bill  is 
Interlocutory. — ^An  order  sustaining  a  demurrer  to  a  cross-bill,  and  dis- 
missing it,  is  interlocutory,  and  not  reviewable  so  long  as  the  original 
bill  is  undisposed  of. 

8.  Same — Dismissal  of  Original  Bill— Effect  on  Cross-hill, — ^The  con- 
nection of  the  matter  of  a  cross-bill  with  the  subject-matter  of  the 
original  bill,  gives  the  court  jurisdiction  of  the  cross-bill,  of  which  it  can 
not  be  ousted  by  a  dismissal  of  the  original  bill.    ^ 

4.  Same — Cross-bills^  to  Enforce  Legal  Rights — When  Maintainahle, 
—Although  a  cross-bill  sets  up  purely  legal  rights,  the  original  complain- 
ant, having  brought  the  complainant  in  the  cross-bill  into  equity  ujjon 
matters  of  purely  equitable  cognizance,  can  not  be  heard  to  question  the 
jurisdiction  of  equity  over  the  matters  set  up  in  the  cross-bill,  if  they  be 
germane  to  the  original  bill. 

5.  Promissory  'SoTES—When  Payment  is  Ground  for  Cancellation 
hy  Court  of  Equity, — ^The  maker  of  a  note  which  has  been  paid  by  a 
third  party,  in  accordance  with  an  agreement  between  said  persons, 
should  not  be  required  to  wait  an  attack,  but  should  be  entitled  to  use  the 
facts  upon  which  he  relies,  if  they  be  sufficient,  as  an  offensive  weapon 
to  obtain  the  cancellation  and  surrender  of  the  note. 

Bill,  to  foreclose  a  mortgage,  and  cross-bill  to  cancel  note.  Appeal 
from  the  Superior  Court  of  Cook  Couniy;  the  Hon.  John  Barton 
Payne,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896. 
Reversed  and  remanded  with  directions.  Opinion  filed  November  80, 
1896. 

S.  A.  French,  attorney  for  appellant. 

The  cross-bill  presented  new  facts  connected  with  the 
subject-matter  of  the  original  bill,  and  defendants  to  cross- 
bill should  have  been  required  to  answer  it.  Jones  et  al. 
V.  Smith,  14  111.  229;  Hurd  v.  Case,  82  111,  45;  Eobbins  v. 
Swain,  68  111.  197;  Higgins  v.  Curtis  et  al.,  82  111.  28. 

It  is  an  elementary  rule  that  when  a  court  of  chancery 
once  obtains  jurisdiction  of  a  cause,  it  will  retain  it  for  all 
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the  purposes  of  complete  justice  between  the  parties. 
McConnell  v.  Ayers,  3  Scam.  210;  Eawson  v.  Fox,  65  111. 
200;  Leach  v.  Thoinas,  27  111.  457. 

Stillman  &  Martyn,  attorneys  for  Bellows  Falls  Saving: 
Institution,  Peyton  K.  Chandler  and  Frank  E.  Chandler, 
appellees. 

Mr.  PREsiDiNa  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  appellee  Savings  Institution  filed  its  bill  to  foreclose 
a  trust  deed  in  the  nature  of  a  mortgage,  made  by  the  ajv 
pellant  to  secure  his  note  for  $7,000,  dated  September  1, 
1890,  and  due  September  1,  1895,  and  alleged  that  one  of 
the  defendants  in  the  foreclosure  suit,  Ida  F.  Henkel,  had 
become  the  owner  of  the  mortgaged  premises  by  purchase, 
and  had  assumed  and  agreed  to  pay  the  mortgage  indebted- 
ness as  a  part  of  the  consideration  or  purchase  money  to  be 
paid  by  her,  and  prayed  for  a  foreclosure  and  for  a  defi- 
ciency decree,  and  execution  thereon,  against  all  the  defend- 
ants found  to  be  liable  for  the  mortgage  indebtedness. 

In  that  suit  to  foreclose,  the  appellant  filed  his  cross-bill 
setting  up  matters  of  defense,  and  for  affirmative  relief 
arising  after  the  filing  of  the  bill. 

The  cross-bill  alleged,  in  substance,  that  about  two  years 
after  the  making  of  the  trust  deed  by  appellant,  he.sold  and 
conveyed  the  mortgaged  premises  to  said  Ida  F.  Henkel, 
who  assumed  and  agreed  to  pay  the  mortgage  indebtedness 
with  interest  after  July  1,  1892,  and  who  subsequently  paid 
interest  thereon  after  that  date  up  to  January,  1895,  and 
that  she  thereby  became  primarily  liable  to  pay  any  de- 
ficiency which  might  be  decreed  in  the  said  foreclosure  pro- 
ceedings; that  after  said  bill  to  foreclose  was  filed,  the  said 
Henkel,  in  pursuance  of  an  agreement  entered  into  between 
herself  and  Chandler  &  Company,  who  were  then  and 
there  the  Chicago  agents  of  the  appellee  Savings  Institution 
in  that  behalf,  conveyed  by  deed  to  Peyton  E.  Chandler,  a 
member  of  the  said  firm  of  Chandler  &  Company,  her  equity 
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of  redemption  in  said  premises  for  the  benefit  of  and  in 
trust  for  said  Savings  Institution,  which  conveyance,  it  was 
averred,  was  made  for  a  consideration  of  $250,  in  cash  paid 
to  her  by  the  Savings  Institution,  or  by  Chandler  &  Com- 
pany in  its  behalf,  and  in  full  accord  and  satisfaction,  and 
in  full  payment  of  the  mortgage  indebtedness;  and  it  was 
averred  that  it  then  and  there  became  the  duty  of  Chandler 
&  Company,  acting  for  the  Savino^s  Institution,  to  cancel 
and  surrender  appellant's  note  which  evidenced  said  indebt- 
edness, but  that  after  said  conveyance  was  made  and  de- 
livered, said  Chandler  &  Company,  with  the  knowledore 
and  approval  of  the  Savings  Institution,  coUusively  refused 
to  so  cancel  and  surrender  said  note;  and  it  was  prayed  that 
said  Savings  Institution  and  Chandler  &  Company,  or  one 
of  them,  be  decreed  to  cancel  and  surrender  said  note  to 
appellant. 

On  the  same  day  that  the  cross-bill  was  filed,  but  whether 
before  or  after  the  filing  of  the  cross-bill  the  record  is  silent, 
the  bill  to  foreclose  was  dismissed  on  the  motion  of  the 
complainant  Savings  Institution;  but,  some  five  or  six  days 
later,  such  order  of  dismissal  was  vacated  upon  motion  of 
appellant,  presumably  on  the  ground  that  the  filing  of  the 
cross-bill  operated  to  hold  the  original  bill,  and  the  defend- 
ants to  the  cross-bill  were  ruled  to  plead,  answer  or  demur 
thereto,  within  five  days. 

The  Savings  Institution  and  the  Chandlers  demurred  to 
the  cross-bill,  and  their  demurrer  was  sustained,  and  the 
cross-bill  was  dismissed,  from  which  order  of  dismissal  ap- 
pellant prayed  an  appeal;  bnt  subsequently  withdrew  such 
prayer,  and  thereupon  the  original  bill  was  dismissed,  on 
complainant's  motion,  at  complainants  costs.  From  sUch 
final  decree  of  dismissal  this  appeal  is  prosecuted. 

A  cross-bill  is  the  only  means,  in  equity  practice,  for  a  de- 
fendant to  interpose  by  way  of  defense  and  for  aifirmative 
relief,  matters  arising  after  the  filing  of  a  bill,  as  is  a  plea 
of  puis  darrein  continuance  of  matters  occurring  between 
the  declaration  and  the  plea,  in  a  suit  at  law.  1  DanielPs 
Chan.  PI.  &  Pr.  607;  Story's  Eq.  PL,  Sec.  393;  Puterbaugh's 
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Chan.  PI.  &  Pr.  (4th  Ed.),  366;  Ferris  v.  McOlure,  36-  111. 
77;  Cross  v.  DeValle,  1  Wall.  5. 

The  appeal  from  the  decree  dismissing  the  original  bill, 
brings  up  for  review  the  question  of  whether  the  cross-bill 
was  properly  dismissed.  The  order  sustaining  the  demur- 
rers to  the  cross-bill,  and  dismissing  it,  was  but  interlocu- 
tory, and  was  not  reviewable  so  long  as  the  original  bill 
stood  undisposed  of.  Sholty  v.  Sholty,  140  111.  81;  Fleece 
V.  Eussell,  13  111.  31;  McMahon  v.  Quinn,  140  111.  199; 
Elliott's  Appellate  Procedure,  Sees.  81,  120;  but  s^e  oontray 
Lehman  v.  Ford,  47  Ala.  733. 

Although  in  a  limited  sense  the  order  sustaining  the  de- 
murrer was  a  final  one,  yet  it  was  not  until  the  original  bill 
was  disposed  of  that  it  was  final,  in  the  sense  of  being  ap- 
pealable.   See  Webster  v.  Spindler,  36  Mo.  App.  355. 

We  waive  the  question  whether,  after  a  cross-bill  has  been 
filed  and  dismissed  upon  demurrer,  the  complainant  may, 
upon  his  own  motion  and  without  the  consent  of  the  cross- 
complainant,  dismiss  his  original  bill  at  his  own  costs, 
which  may  perhaps  be  said  to  be  involved  in  some  uncer- 
tainty. Sec.  36  of  the  Chancery  Act;  Gage  v.  Bailey,  119 
111.  539;  Mohler  v.  Wiltberger,  74  111.  163;  Flaherty  v.  Mc- 
Cormick,  123  111.  525;  Kails  v.  Kails,  82  111.  243. 

According  to  the  statement  of  the  case  in  Ogle  v.  Koer- 
ner,  140  111.  170,  a  cross-bill  was  dismissed  upon  demurrer 
for  want  of  equity,  and  thereupon  the  original  bill  was  dis- 
missed on  motion  of  the  complainants.  And  it  was  there 
held,  as  we  understand  the  opinion,  that  it  would  have  been 
error  to  have  denied  the  motion  of  the  complainants  to 
dismiss  their  original  bill  under  such  circumstances;  and  it 
was  said :  "  If  it  be  assumed  that  the  cross-bill  in  this  case 
was  property  dismissed,  the  court  committed  no  error  in 
allowing  the  complainants  in  the  original  bill  to  dismiss 
their  bill  on  their  own  motion,  and  at  their  own  costs." 

"  It  may  be,  if  this  court  should  be  of  the  opinion  that 
the  cross-bill  in  this  case  was  improperly  dismissed,  and 
should  reverse  the  decree  in  that  respect,  so  as  to  reinstate 
the  cross-bill,  that  the  complainants  in  that  bill  would  have 
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a  right  to  insist  upon  the  vacation  of  the  order  dismissing 
the  original  bill,  so  as  to  restore  the  case  upon  both  bills  to 
the  position  in  which  it  stood  before  the  commission  of  the 
error.  But  until  it  is  found  that  the  cross-bill  is  improperly 
dismissed,  the  order  dismissing  the  original  bill  can  not  be 
disturbed." 

It  does  not  seem  as  though  it  would  be  a  reasonable  in- 
terpretation of  the  statute,  that  '^  no  complainant  shall  be 
allowed  to  dismiss  his  bill  after  a  cross-bill  has  been  filed, 
without  the  consent  of  the  defendant,"  to  hold  that  after  a 
dismissal  of  the  cross-bill  upon  demurrer,  the  complainant's 
control  of  his  original  bill  should  not  revest  in  him,  and  he 
be  allowed  to  dismiss  it  precisely  as  though  no  cross-bill  had 
be6n  filed;  and  we  therefore  follow  the  course  pursued  by 
the  Supreme  Court  in  the  case  last  cited  and  proceed  to  the 
inquiry  whether  the  cross-bill  of  the  appellant  was,  or  not, 
properly  dismissed  as  for  want  of  equity.  If  we  conclude 
that  it  was  not,  then,  under  the  suggestion  quoted,  the  appel- 
lee Savings  Institution  may,  if  it  chooses,  move  the  Su- 
perior Court  to  vacate  the  order  dismissing  the  original  bill 
and  the  cause  can  proceed  upon  both  bill  and  cross-bill  as 
if  neither  of  them  had  ever  been  dismissed. 

We  do  not  intend,  however,  to  be  understood  to  hold  that 
it  will  be  necessary,  if  the  cross-bill  be  reinstated,  that  the 
decree  of  dismissal  of  the  original  bill  be  also  set  aside,  as 
a  precedent  necessary  to  a  hearing  of  the  cross-bill  upon  its 
merits. 

It  has  been  frequently  held  that  where  the  cross-bill  sets 
up,  as  it  may,  additional  facts  not  alleged  in  the  original 
bill,  relating  to  the  subject-matter,  and  prays  for  affirmative 
relief  against  the  plaintiff  in  the  original  bill  on  the  case  thus 
made,  the  dismissal  of  the  original  bill  does  not  dispose  of 
the  cross-bill,  but  it  remains  for  disposition  as  if  it  had  been 
filed  as  an  original  bill;  or,  in  other  words,  when  the  cross- 
bill partakes  more  of  the  nature  of  an  original  bill  than  of 
a  mere  defense,  the  dismissal  of  the  original  bill  will  not 
necessarily  carry  the  cross-bill  with  it.  2  DanielPs  Ch.  PI. 
and  Pr.  (5th  Ed.),  1553,  note  3;  note  a  to  Sec.  399,  Story's 
Eq.  Pr.,  and  cases  cited. 


184  Appellate  Courts  of  Illinois. 

Vol.  67.]        French  v.  Bellows  Falls  Savings  Institution. 

So  in  Ladner  v.  Ogden,  31  Miss.  332,  it  was  said : 

"  When  a  cross-bill  is  filed  for  relief,  separate  and  inde- 
pendent of  the  original  bill,  but  touching  the  same  prop- 
erty or  growing  out  of  the  same  subject-matter  involved  in 
the  original  bill  and  involving  the  rights  of  the  co-defend- 
ants to  the  original  bill,  the  dismissal  of  the  original  bill 
would  not  necessarily  dismiss  the  cross-bill;  because  it  is, 
in  legal  effect,  more  of  the  nature  of  an  original  than  of  a 
cross-bill." 

Such  remarks  were  made,  too,  in  a  case  where  the  original 
bill  was  not  dismissed  after  a  hearing  upon  the  merits,  as 
being  without  equity,  and  therefore  by  the  act  of  the 
court,  but  upon  order  of  the  complainant. 

Again  in  Ragland  v.  Broadnax,  29  Grat.  (Va.)  401,  quot- 
ing from  2  Barb.  Ch.  129,  it  is  said:  "  The  connection  of 
the  matter  of  a  cross-bill,  he  it  per  8e  legdl  or  equitiible, 
with  the  subject-matter  of  the  original  bill,  gives  the  court 
jurisdiction  of  the  cross-bill,  of  which  it  can  not  be  ousted 
by  a  dismission  of  the  original  bill." 

Now  in  this  case,  even  though  it  may  be,  as  set  up  in  the 
cross-bill,  that  the  Savings  Institution,  having  taken  to  a 
trustee  for  its  use  all  of  the  equity  of  redemption  which  it 
could  acquire  by  a  foreclosure  of  the  mortgage,  and  because 
thereof,  become  barred  of  a  right  to  proceed  upon  the  orig- 
inal bill  (see  Funk  v.  McReynolds,  33  111.  481),  and  should, 
therefore,  not  desire  in  any  event  to  have  the  decree  dismiss- 
ing its  own  bill  upon  its  own  motion  set  aside,  yet  if  the 
cross-bill  be  reinstated  there  would  seem  to  be,  under  the 
authorities  cited,  every  reason  why  the  cross-bill  alone  might 
be  proceeded  upon  to  obtain  the  affirmative  relief  it  seeks, 
without  the  presence  of  the  original  bill  in  the  suit,  the 
cross-bill  being  for  relief  allowable  under  an  original  bill,  if 
filed  for  that  purpose,  and  as  said  in  Ladner  v.  Ogden, 
supray  "  more  of  the  nature  of  an  original  than  of  a  cross- 
bill." 

That  the  matters  set  up  in  the  cross-bill  were  germane  to 
the  original  bill,  is  not  denied,  but  it  is  contended  that  the 
matters  stated  do  not  constitute  a  case  calling  for  equitable 
relief. 
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The  sole  scope  and  object  of  the  cross-bill  was  to  obtain 
a  surrender  of  the  negotiable  note  made  by  the  appellant 
and  secured  by  the  trust  de6d.  Under  certain  circumstances 
such  would  be  a  clear  right  of  appellant,  by  original  bill, 
and  as  the  court  had  jurisdiction  of  the  subject-matter  and 
of  the  parties,  one  of  whom  was  a  non-resident,  alleged  to 
be  a  Vermont  corporation,  it  would  be  unjust  to  compel  the 
institution  of  a  new  suit  in  equity  for  the  sole  purpose  of 
obtaining  what  can  be  as  well  decreed  in  this  suit  with  all 
parties  already  in  court.  Quick  v.  Lemon,  105  111.  578  (p. 
587). 

The  appellees  contend  that,  if  what  is  alleged  in  the 
cross-bill  be  true,  the  appellant  has  a  complete  remedy  at 
law  by  defending  against  any  suit  that  may  be  brought 
against  him  upon  the  note.  Perhaps  he  might  have  a  good 
defense  to  such  a  suit  at  law,  but  that  fact  does  not  oust  the 
equity  court  of  its  jurisdiction  acquired  under  the  original 
bill. 

Though  the  matters  stated  in  the  cross-bill  were  purely 
of  legal  rights,  the  original  complainant  having  brought 
the  appellant  into  equity  upon  matters  of  exclusive  equita- 
ble cognizance,  it  can  not  now  be  heard  to  question  the  ju- 
risdiction of  the  equity  court  over  the  matters  set  up  by 
appellant  in  his  cross-bill.  Quick  v.  Lemon,  105  111.  578; 
Story's  Eq.  PL,  Sec.  399. 

Appellant  ought  not  to  be  required  to  await  an  attack, 
but  should  be  entitled  to  use  the  facts  upon  which  he  relies, 
if  they  be  sufficient,  as  an  offensive  weapon  to  obtain  equita- 
ble relief,  to  wit,  the  cancellation  and  surrender  of  his  out- 
standing and  paid  note.  Pomeroy's  Eq.  Juris.,  Sees.  105 
and  1375,  et  seq. 

But  it  is  further  insisted  that  the  agreement  stated  in  the 
cross-bill  in  no  manner  inured  to  the  benefit  of  the  appel- 
lant, and  that  there  was  no  privity  between  appellant  and 
any  of  the  parties  to  the  agreement. 

The  appellant  was  the  maker  of  the  note,  and  Henkel 
had  assumed  and  agreed  to  pay  it  as  part  of  the  purchase 
price  agreed  by  her  to  be  paid  for  the  conveyance  of  the 
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mortgaged  premises  by  appellant,  to  her,  and  as  between 
appellant  and  Henkel,  the  latter  had  become  the  principal 
debtor,  and  appellant  a  surety. 

There  was  thus  a  clear  privity  between  appellant  and 
Henkel  with  reference  to  the  indebtedness,  and  what  might 
be  done  by  either  with  reference  to  it,  directly  affected  the 
other,  and  payment  of  the  note  by  Henkel  would  most 
clearly  inure  to  the  benefit  of  appellant. 

What  we  have  said,  substantially  disposes  of  all  the  ob- 
jections that  have  been  urged  against  the  cross-bill,  and 
examining  that  pleading  with  reference  to  the  views  we 
have  expressed,  we  must  hold  that  upon  its  face  it  disclosed 
equities,  the  truth  of  which  should  have  been  inquired  into 
and  determined  upon  a  hearing. 

The  decree  dismissing  the  original  bill,  which  is  the 
decree  appealed  from,  is,  therefore,  reversed,  with  directions 
to  the  Superior  Court  to  reinstate  the  cross-bill,  and  per- 
mit, if  desired,  issues  as  to  its  merits  to  be  formed  and 
heard.  Whether  the  complainant  in  the  original  bill  shall 
elect  to  proceed  further  with  its  prosecution,  and  it  should 
be  permitted  to  do  so  if  it  so  elect,  we  regard  as  being 
immaterial  to  the  right  of  the  appellant  to  have  a  determi- 
nation of  the  issues  presented  by  his  cross-bill;  but  in  view 
of  what  we  have  said,  it  will  be  the  safer  course  for  the 
Superior  Court  to  refuse  to  allow  the  original  bill  to  be 
again  dismissed,  except  upon  a  final  decree  adjudging  the> 
merits  of  the  cross-bill  in  connection  with  it. 

The  decree  of  the  Superior  Court  is  accordingly  reversed 
and  the  cause  remanded. 


Chicago  Trust  &  Savings  Banlc  v.  Frank  T.  Einnare^ 

Administrator  of  the  Estate  of  Charles 

F.  Bemiclt^  Deceased. 

1.  Partners — Power  to  Execute  Judgment  Notes, — A  member  of  a 
partnerahip  can  not  execute  in  the  firm  name  a  valid  power  of  attorney 
to  confess  a  judgment  unless  specially  authorized  to  do  so. 
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2.  Same — Liability  of  Partners  after  Dissolution. — Where  a  part- 
nership is  dissolved  by  the  withdrawal  of  a  member  and  the  remaining 
partners  continue  to  do  business  by  the  same  name,  without  giving 
notice  of  the  dissolution,  they  will  be  liable  to  third  persons,  not  having 
notice  of  such  withdrawal,  or  that  such  withdrawing  member  was  acting 
for  himself  alone,  for  what  he  does  in  the  firm  name. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Novem- 
ber 6,  1800. 

Statement  of  the  Case. 

On  the  first  day  of  September,  A.  D.  1887,  Wm.  II.  Ward, 
J.  (].  Goldthwaite  and  C.  F.  Kemick  entered  into  a  copart- 
nership, under  firm  of  '*  Ward,  Goldthwaite  &  Co."  to  en- 
gage in  the  business  of  "  selling  hats,  caps  and  gloves  at 
wholesale,"  in  the  city  of  Chicago,  said  partnership  to  con- 
tinue three  years  from  date. 

Kemick  was  the  financial  man  of  the  firm,  who  furnished 
the  bulk  of  the  capital,  or,  as  stated  in  the' articles  of  a^rree- 
ment,  "  Kemick  being  understood  to  be  worth  $100,000,  is 
expected  to  give  strength  and  credit  to  said  firm,  so  that  it 
will  have  a  first  class  rating  and  be  able  to  purchase  goods 
for  said  business  at  lowest  prices,  and  also  from  time  to 
time  to  advance  moneys  as  he  finds  the  convenience  of  said 
business  may  require,  but  said  Kemick  is  not  expected, 
except  at  his  own  option,  to  give  his  personal  services  to 
said  business." 

The  articles  of  copartnership  contain  the  usual  details  as 
to  the  business,  the  respective  duties  of  the  three  partners, 
and  ample  provisions  against  the  improper  uses  of  the  firm 
name,  and  signed  by  the  three  parties  named. 

On  the  2d  day  of  January,  188y,  one  Solomon  Ilerzog, 
was  "admitted  into  and  made  a  partner  in  the  firm 
existing  under  the  title  of  Ward,  Goldthwaite  &Co.,  com- 
posed of  the  first  three  above  named  persons;"  the  partner- 
ship to  continue  "four  years  from  January  1,  1889,  unless 
sooner  dissolved  by  mutual  consent  or  operation  of  law." 
Kemick  had  $18,000  in  the  business,  "besides  collateral 
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security  held  b}'  a  bank  for  the  aooommodation  of  said  busi- 
ness for  nominally  $20,000."  Herzog  was  to  put  in  $10,000 
by  February  1,  1889.  J.  C.  Goldthwaite  agreed  to  "keep 
his  capital  already  in  said  business  up  to  the  sum  of  $5,000," 
and  against  this  Ward  put  "  his  long  experience  in  buying 
and  selling,  and  his  skill,  especially  with  the  western  trade, 
*  *  *  in  lieu  of  cash."  No  member  was  to  "  gamble, 
bet  or  speculate  on  any  board  of  trade  under  penalty  of 
forfeiting  his  rights,"  and  no  member  was  to  "  use  the  firm 
name  for  anything  except  strictly  firm  business."  The 
articles  of  agreement  were  signed  by  the  four  parties. 

On  the  lOtli  day  of  June,  1889,  by  bill  of  sale,  Herzog 
sold  out  his  interest,  "  with  the  consent,  in  writing,  of  Ward 
and  Goldthwaite,"  to  Eemick. 

Goldthwaite  went  out  of  the  firm  June  10, 1889.  He  was 
thereafter  employed  in  the  house  until  about  the  24th  of 
February,  1890. 

The  business  was  continued  under  the  old  firm  name  of 
"  Ward,  Goldthwaite  &  Co.,"  Goldthwaite  acting  as  book- 
keeper and  sometimes  as  a  salesman.  That  is,  until  Feb- 
ruary 28, 1890,  the  date  of  the  deed  of  assignment. 

Goldthwaite's  first  transaction  with  the  bank  was  on 
March  1,  1889,  when  the  Chicago  Trust  &  Savings  Bank 
made  a  loan  of  $2,500  for  sixty  days.  This  loan  was  dis- 
counted twelve  times,  and  was  finally  paid  in  full.  ' 

The  next  transaction  was  Juno  1,  1889,  a  loan  of  $2,500 
for  one  month.     The  next  August  1,  1889,  the  same  amount.  I 

To  some  of  these,  notes  with  the  firm  name  of  Ward,  Gold- 
thwaite &  Co.,  and  to  some  of  them  notes  with  the  name 
of  Ward,  Goldthwaite  &  Co.  thereon,  were  given  as  collat-  ! 

erals,  and  on  some  of  them  notes  with  the  name  of  Gold- 
faite  &  Sons,  of  Marion,  Indiana,  as  collateral. 

On  April  30,  1889,  the  bank  loaned  J.  C.  Goldthwaite 
$2,500  for  thirty  days.  This  was  a  personal  loan  with  col- 
lateral. Tolman,  the  president  of  the  bank,  speaks  of  eight 
other  transactions,  to  wit :  One  of  August  25,  August  31, 
September  30,  October  25,  October  30,  December  6,  Uecem- 
ber  21  and  February  18.    Some  of  these  loans  were  per- 
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sonal  loans  to  J.  C.  Goldthwaite,  with  the  note  of  Ward, 
Goldthwaite  &  Co.  given  as  collateral,  and  others  were  per- 
sonal loans  to  J.  C.  Goldthwaite,  with  Goldf aite  &  Sons  as 
collateral. 

The  history  of  the  note  in  suit  at  bar,  is  as  follows :  On 
the  23d  of  August,  1889,  J.  C.  Goldthwaite,  representing  him- 
self to  be  a  member  of  the  firm  of  Ward,  Goldthwaite  & 
Co.,  executed  and  delivered  to  the  Chicago  Trust  &  Savings 
Bank,  the  following  promissory  note  : 

"  Chicago,  February  18,  1890. 

Thirty  (30)  days,  no  grace,  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  ourselves,  twenty-five 
hundred  dollars,  with  interest  at  the  rate  of  eight  per  cent 
per  annum,  after  due,  having  deposited  with  the  legal  holder 
hereof  as  collateral  security,  one  note  for  $3,000,  dated  Feb- 
ruary 18,  '90,  due  sixty  days  after  date,  made  by  Ward, 
Goldthwaite  &  Co.,  to  order  of  James  C.  Goldthwaite,  and 
by  him  indorsed,  and  we  hereby  give  the  said  legal  holder, 
his,  her  or  their  assign  or  assigns,  authority  to  sell  the  same 
or  any  part  thereof,  on  the  maturity  of  this  note,  or  at  any 
time  thereafter,  or  before,  at  public  or  private  sale,  with- 
out advertising  the  same,  or  demanding  payment  or  giving 
notice,  and  to  apply  so  much  of  the  proceeds  thereof  to  the 
payment  of  this  note  as  may  be  necessary  to  pay  the  same, 
with  all  the  interest  due  thereon,  and  also  to  the  payment 
of  all  expenses  attending  the  sale  of  the  said  collateral,  and 
in  case  the  proceeds  of  the  sale  of  the  same  shall  not  cover 
the  principal,  interest  and  expenses,  we  promise  to  pay  the 
deficiency  forthwith  after  such  sale,  with  interest  at  eight 
per  cent  per  annum.  Said  legal  holder  hereof,  his,  her  or 
their  assigns  may  purchase  at  any  such  sale.  And  it  is 
hereby  agreed  and  understood,  that  if  recourse  is  had  to 
said  collateral,  any  money  realized  on  sale  thereof  in  excess 
of  the  amount  due  upon  this  note,  shall  be  applicable  to  the 
payment  of  any  other  note  or  claim  which  the  said  legal 
holder  may  have  against  us,  and  in  case  of  any  exchange  of 
or  addition  to  the  collateral  above  named,  the  provisions  of 
this  note  shall  extend  to  such  new  or  additional  collateral. 

And  to  further  secure  the  payment  of  said  amount,  we 
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herebj'  authorize,  irrevocabl}'',  any  attorney  of  any  court  of 
record  to  appear  for  us  in  such  court,  in  term  time  or  vaca- 
tion, at  anj^  time  hereafter,  and  confess  a  judgment  without 
process  in  favor  of  the  holder  of  this  note,  for  such  amount 
as  may  appear  to  be  unpaid  thereon,  together  with  costs  and 
five  per  centum  attorney's  fees,  and  also  to  file  a  cognovit 
for  the  amount  thereof,  with  an  agreement  therein,  that  no 
writ  of  error  or  appeal  shall  be  prosecuted  upon  the  judg- 
ment entered  by  virtue  hereof,  nor  any  bill  in  equity  filed 
to  interfere  in  any  manner  with  the  operations  of  said  judg- 
ment, and  to  waive  and  release  all  errors  which  may  inter- 
vene in  any  such  proceedings,  and  consent  to  immediate 
execution  upon  such  judgment;  and  also  to  waive  all  bene- 
fit or  advantage  to  which  we  may  be  entitled,  by  virtue  of 
any  homestead  or  other  exemption  law  now  or  hereafter  in 
force  in  this  or  any  other  State  or  Territory  where  judgment 
may  be  entered  by  virtue  hereof.  Hereby  ratifying  and 
confirming  all  that  said  attorney  may  do  by  virtue  hereof. 

Ward,  Goldthwaite  &  Co.     [Seal.] 
$2,500.  Jambs  C.  GoLirrHWArrE.  [Seal.]" 

Upon  the  back  of  which  are  the  following  indorse- 
ments : 

"April  5,  1890,  sold  the  within  described  note  to  W.  W. 
Charles  for  $250. 

D.  H.  ToLMAN,  Pres. 
$2,250  due.  Ward,  Goldthwaite  &  Co. 

24,778  James  C.  Goldthwaite." 

The  signatures  upon  this  note  were  made  by  Goldthwaite 
in  the  presence  of  Tolman. 

The  check,  less  the  discount,  was  made  out  to  Ward, 
Goldthwaite  &  Co.,  and  delivered  to  J.  C.  Goldthwaite  there 
and  then. 

The  following  stipulation  was  made  in  this  suit : 

"  It  is  stipulated  and  agreed  that  the  check  for  the  notes 
signed  in  the  name  of  Ward,  Goldthwaite  &  Co.,  of  August 
23, 1889,  was  delivered  to  J.  C.  Goldthwaite,  and  was  made 
payable  to  Ward,  Goldthwaite  &  Co.,  and  that  said  Gold- 
thwaite took  said  check   and  indorsed  it  in  the  name  of 
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'Ward,  Goldthwaite  &  Co.,'  and  drew  the  funds  and 
wrongfully  applied  it  to  his  own  personal  use,  w^ithout  the 
knowledge  or  consent  of  either  Ward  or  Kemick,  or  Tol- 
man  or  the  plaintiff." 

Neither  the  firm  of  Ward,  Goldthwaite  &  Co.,  its  succes- 
sor. Ward  or  Eemick,  ever  had  any  dealing  with  appel- 
lant. 

Hemick  testified  that  Tolman  went  to  Ward  and  Remick's 
store  on  the  25th  or  26th  of  February,  1890;  it  was  the  first 
time  either  of  them  had  ever  seen  Tolman.  He  produced 
two  sets  of  notes;  one  set  consisting  of  the  note  sued  on  in 
this  case,  and  the  note  sued  on  in  the  Charles-Remick  case, 
(54  111.  App.  116,  156  111.  327),  the  personal  note  of  Gold- 
thwaite for  $2,500  and  the  $3,000  collateral  thereto;  the 
other  set  of  notes,  being  another  $2,500  note  of  J.  C.  Gold- 
thwaite, and  a  $2,500  note  collateral  thereto  of  Golilfaite  & 
Sons,  of  Marion,  Indiana,  dated  November  8th.  These  four 
notes  Tolman  offered  to  sell  to  Remick  for  $2,500.  "  He 
(Tolman)  said  that  he  had  $2,500  predicated  on  this  paper, 
and  that  $2,500  would  make  him  even,  and  w^anted  me  to 
buy  it  for  that.  He  wanted  me  to  buy  the  whole  four  pieces 
of  paper  for  $2,500.  He  said  he  had  loaned  upward  of 
$2,500,  and  that  Goldthwaite  had  put  up  that  collateral 
note,  dated  November  18th,  and  that  he  had  bought  some 
other  notes;  that  Goldthwaite  had  left  that  paper  expecting 
to  get  the  Goldfaite  &  Sons  paper." 

Goldfaite  &  Sons  was  a  firm  of  Marion,  Indiana,  and 
was  considered,  and  so  Ward  told  Tolman,  a  firm  good  for 
a  million. 

Remick  said  to  Tolman  at  the  store :  "  It  is  a  fortunate 
circumstance  that  you  have  that  paper  with  that  (Gold- 
faite &  Sons)  bogus  signature  on  it,  because  it  will  prob- 
ably be  the  means  of  your  getting  your  money.  I  meant," 
says  Remick,  "  that  they  would  have  too  much  fear  of  a 
prosecution  for  forgery.  I  told  him  I  would  not  give 
five  cents  for  the  whole  lot;  that  Goldthwaite  was  not  a 
partner  and  had  no  authority  to  sign  the  paper." 

Tolman  went  away,  and  Remick  testifies :  "About  a  month 
after,  meeting  me  on  Washington  street,  he  said :  '  I  have  got 
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that  pay;  that  Goldfaite  &  Sons'  note.  I  have  got  the 
$2,500.'  I  said :  '  You  are  a  good  deal  smarter  about  this 
thing  than  they  were  over  at  the  American  Savings  Bank.' 

Tolman  replied :  *  Yes,  I  have  my  pay;  it  was  paid  down 
at  Marion,  Indiana.'  It  was  sent  down  there  for  collection; 
in  other  words,  he  got  his  money." 

Tolman  denies  making  the  statements  attributed  to  him 
bv  Remick. 

The  court  found  the  issues  for  the  defendant. 

John  G.  Henderson,  attorney  for  appellant;  Moses, 
Pam  &  Kennedy,  of  counsel. 

'*  When  a  member  of  a  partnership  withdraws,  if  he  fails 
to  give  notice  of  the  fact,  his  liability  will  continue  unless 
he  can  bring  home  notice  to  the  person  seeking  to  hold  him 
liable.  When  he  withdraws  from  the  firm,  he  can  termi- 
nate all  future  liability  for  its  business,  by  giving  notice  to 
the  correspondents  of  the  firm,  and,  as  to  all  others,  by 
publishing  a  notice  of  the  dissolution  of  the  firm  in  the 
public  newspapers  of  the  neighborhood.  Or,  he  may  escape 
liability  by  proving  that  persons  subsequently  dealing  with 
the  firm  had  actual  notice  of  his  withdrawal  or  was  not  a 
member  of  the  firm."  Ellis'  Admrs.  v.  Bronson,  40  111. 
455;  Trigerthan  v.  Lohrman,  6  Mo.  App.  576;  Bowen  v. 
Rutherford,  60  111.  41;  Frohlich,  Gardt  &  Co.  v.  Alexander, 
36  111.  App.  434. 

The  burden  of  proof  rests  upon  him  who  defends  on  the 
ground  of  dissolution,  to  prove  notice  of  such  fact.  Ab- 
bott's Trial  Ev.,  222;  Wade  on  Notice,  491,  Sec.  530;  Ver- 
non V.  Manhattan  Co.,  22  Wend.  193;  Daniel's  Neg.  Instr., 
Sec.  3693;  Southern  v.  Grimm,  67  111.  106;  Podrasnik  v. 
Martin  &  Co.,  25  111.  App.  303;  Meyer  et  al.  v.  Krohn,  114 
111.  574;  Lovejoy  v.  Spafford,  93  U.  S.  438,  442;  Parsons  on 
Partnership,  447,  448;  Wardell  v.  Height,  2  Barb.  553; 
More  V.  Dixon,  59  111.  App.  167,  170. 

Barnum,  Humphrey  &  Barnum,  attorneys  for  appellee. 

When  the  signing  of  the  firm  name  by  one  partner  in 

any  transaction,  after  the  partnership  is  dissolved,  is  done 
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outside  the  ordinary  course  of  the  firm  business,  notice  of 
the  dissolution  is  not  necessary  to  the  obligee,  and  the  con- 
tract will  be  void.  Spruck  v.  Leonard,  9  III.  App.  182; 
Hicks  V.  Russell,  72  111.  230;  Bradley  v.  Linn,  19  III.  App. 
322;  Daniel  on  Neg.  Inst.,  Sec.  358;  Chitty  on  Bills, 
58;  Block  v.  Price,  24  Mo.  App.  14;  17  Am.  &  Eng.  Enc, 
1124,  1125,  1126;  Clapp  v.  Rogers,  12  N.  Y:  283;  Merritt  v. 
Williams,  17  Kans.  287;  Vernon  v.  Manhattan  Co.,  22 
Wend.  183;  City  Rank  v.  McChessney,  20  N.  Y.  240; 
Hutchin  v.  Bank  of  Tennessee.  8  Humphreys  (Tenn.),  418; 
Nussbaumer  v.  Becker,  87  III.  282;  Kallenback  v.  Dickin- 
son, 100  III.  436;  Bank  of  Montreal  v.  Page,  98  111.  109. 

Mb.  Justicb  Watkrman  delivered  the  opinion  op  the 
Court. 

This  action  is  brought  upon  a  forged  signature  to  a  prom- 
issory note. 

Goldthwaite,  who  signed  the  name,  Ward,  Goldthwaite 
&  Co.,  to  the  note,  was  not,  when  he  did  so,  a  member  of 
the  firm,  nor  had  he  any  authority  to  sign  such  name,  nor 
did  the  firm  in  any  way  receive  any  benefit  from  his  sign- 
insr,  or  have  notice  thereof. 

Goldthwaite  had  been  a  member  of  the  firm,  and  after 
his  retirement  therefrom,  the  remaining  members  had  un- 
doubtedly conducted  themselves,  by  continuing  to  do  busi- 
ness without  notice  of  dissolution,  and  by  the  old  name,  so  • 
that  to  persons  not  having  notice  of  his  retirement,  or  that 
Goldthwaite  was  acting  for  himself  alone,  Ward  and 
Remick  would  have  been  liable  for  what  Goldthwaite  did 
in  the  firm  name. 

Did  appellant  in  respect  to  the  note  in  suit,  have  such 
notice  J 

The  note  given  to  appellant  was  a  judgment  note,  to 
which  Goldthwaite  signed  the  firm  name,  and  also  his  own, 
all  the  signatures  being  made  by  Goldthwaite  in  the  pres- 
ence of  Tolman,  the  president  of  the  bank;  it  was  payable 
to  the  order  of  the  makei*s,  and  by  Goldthwaite  indorsed  as 
it  was  signed. 

vob  Lxvn  IS 
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Appellant  knew  that,  unless  specially  aathorized,  Gold- 
Ihwaite  could  not  execute  in  the  firm  name  a  valid  power 
of  attorney  to  confess  judgment;  it  also  knew  that  if  Gold- 
thwaite  was  a  member  of  the  firm,  he  was  bound  by  the 
firm  signature  without  affixing  his  individual  name. 

We  are  not  now  called  upon  to  say  what  we  should  have 
found  had  the  case  been  tried  before  us,  but  whether  the 
evidence  is  such  that  this  court  must  set  aside  the  finding^ 
of  the  Circuit  Court  that  appellant  had  notice  that  Gold- 
th  waite  made  the  firm  signature  and  obtained  money  thereon 
for  his  own  private  use;  taking  all  the  facts  into  considera- 
tion, we  can  not  so  sav. 

Remick,  in  testifying  to  the  conversation  had  with  Tol- 
man  at  Remick  &  Ward's  store  on  February  26th  or  27th, 
said: 

"  The  conversation  was  substantially  this :  He  said  that 
he  had  $2,500  predicated  on  this  paper  (the  four  notes\ 
and  that  $2,400  would  make  him  even  and  wanted  me  to 
buy  it  for  that.  He  wanted  me  to  buy  the  whole  four 
pieces  of  paper  for  $2,500.  He  said  he  had  loaned  upward 
of  $2,500,  and  that  Goldthwaite  had  put  up  that  collateral 
note  dated  November  18th,  and  that  he  had  bought  some 
other  notes;  that  Goldthwaite  had  left  that  paper  expecting 
to  get  the  Goldfaite  &  Sons  paper;  that  Tolman  said  he 
played  sharp  on  him,  and  after  he  got  the  four  notes  he 
kept  them." 

Ward,  referring  to  the  conversation  with  Tolman  at 
the  store — the  conversation  testified  to  by  Remick,  said : 
*  *  *  "  and  Tolman  said  he  wanted  to  get  twenty-five 
hundred  dollars  on  this  sale,  and  that  if  he  would  give  him 
that  he  would  give  up  the  notes,  and  there  was  four  of 
them." 

These  two  (meaning  the  note  in  suit  and  the  one  sued  on 
in  Charles  v.  Remick,  svpra\  were  two  of  the  four.  "  The 
other  two  are  in  the  hands  «f  the  firm  of  Goldfaite  &  Sons, 
of  Marion,  Indiana.     I  saw  them  the  other  day." 

Tolman  denies  this. 
.  The  court  bclcw  saw  and  heard  the  witnesses;  we  can 
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not  say  that  it  was  not  warranted  in  finding,  as  we  must 
presume  it  did,  that  appellant  has  received  all  that  it  loaned 
upon  the  faith  of  the  forged  signature  of  Ward,  Goldthwaite 
&Co. 

We  do  not  regard  the  stipulation  as  an  agreement  that 
appellant  did  not  have  notice  that  Goldthwaite  was  using 
the  firm  name  to  obtain  money  for  his  private  use. 

The  stipulation  is  merely  that  neither  Tolman  nor  appel- 
lant consented  or  knew  that  he,  Goldthwaite,  wrongfully 
applied  the  money  to  his  personal  use. 

If  appellant  had  notice  that  Goldthwaite  intended  to 
apply  the  money  to  his  personal  use,  although  it  may  have 
believed  that  the  firm  had  consented  thereto,  and  that  there 
would  be  no  wrong  in  so  doing,  nevertheless  it  assumed  the 
risk  of  there  being  such  consent. 

Appellant  gave  to  Goldthwaite  for  the  note  a  check  pay- 
able to  the  order  of  Ward,  Goldthwaite  &  Co.,  but  as  we 
understand,  this  check  was  upon  appellant,  and  was  by  it 
paid. 

The  question  in  this  regard  turns  upon  whether  appellant 
had  notice  that  Goldthwaite  was  using  the  firm  name  for 
his  personal  ends.  The  previous  dealing  and  all  circum- 
stances taken  into  consideration,  we  can  not  sav  that  the 
Circuit  Court  erred  in  finding  the  existence  of  such  notice. 

The  judgment  of  the  Circuit  Court  is  therefore  aflBrmed. 


Samuel  Lewis  and  Peter  Fishback  t.  Firemen's  Insur- 
ance Company. 

1.  Motions— flow  Made. — Motions  should  be  entered  by  the  clerk,  or 
filed,  so  that  they  can  be  called  up  by  either  party.  Sending  a  written 
motion  to  a  judge  is  not  equivalent  to  filing  it  in  his  court,  as  the  judge 
is  not  the  custodian  of  the  files  or  the  keeper  of  the  records. 

2.  Judgments—  When  Collection  Not  to  he  Enjoined. — ^The  collection 
of  a  judgment  will  not  be  enjoined,  when,  by  the  exercise  of  diligence, 
the  parly  could  have  presented  his  defense. 

Bill,  to  enjoin  the  collection  of  a  judgment.    Appeal  from  the  Circuit 


196  Appellate  Courts  of  Illinois.  ^ 

Vol.  67.]  Lewis  v.  Firemen's  lus.  Co. 

Ck)urt  of  Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Keversed  and  decree  en- 
tered.   Opinion  filed  November  80,  1896. 

Statement  of  the  Case. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Cook  County,  overruling  a  demurrer  to  a  bill  for  an  injunc- 
tion, and  making  perpetual  a  preliminary  injunction  there- 
tofore granted. 

The  bill  sets  up  that  the  appellee  is  a  corporation  organ- 
ized and  doing  business  in  the  State  of  Illinois.  That  on 
March  7,  1894,  the  appellee  issued  an  insurance  policy  for 
$1,000,  upon  the  household  ^oods,  groceries,  fixtures,  etc., 
located  at  No.  395  South  Desplaines  street,  in  Chicago,  to 
Samuel  Lewis,  the  owner  of  said  property,  for  one  year 
from  March  7, 1894.  That  on  November  12, 1894,  said  goods 
were  damaged  by  fire  to  the  amount  of  $48.15. 

That  on  November  15, 1894,  arbitrators  were  agreed  upon 
between  the  parties,  and  said  arbitrators  adjusted  said  loss 
and  damage  at  $48.15. 

That  no  proof  of  loss  was  furnished  the  company  within 
thirty  days  after  said  loss  by  said  Lewis,  as  provided  in  said 
policy  of  insurance,  and  that  such  proofs  of  loss  were  not 
furnished  by  said  Lewis  until  January  11,  1895,  and  that 
said  company  was  not,  therefore,  liable  for  any  part  of  said 

loss. 

But  the  said  company  offered  and  was  ready  and  willing 
to  pay  the  said  Lewis  the  said  suiH  of  $48.15,  so  found  by 
said  arbitrators  to  be  the  amount  of  said  loss. 

That  said  Lewis  refused  to  abide  by  the  award  of  said 
arbitrators,  and  refused  to  receive  said  sum  of  $48.15  in 
satisfaction  of  said  loss,  but  brought  suit  against  said  ap- 
pellee before  Justice  Gibbons  to  recover  for  such  loss,  which 
was  tried  before  said  justice,  and  the  jury  returned  a  ver- 
dict of  $200  against  said  appellee. 

That  an  appeal  was  duly  prosecuted  from  said  justice  to 
the  Circuit  Court  of  Cook  County,  and  said  cause  was  placed 
on  Judge  Burke's  docket  as  No.  139,787. 

That  on  February  28,  1896,  and  at  the  February  term  of 
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said  court,  upon  the  first  call  of  the  calendar  before  Judge 
liurke,  and  in  the  absence  of  TJ.  P.  Smith,  the  attorney  for 
appellee,  said  appeal  was  dismissed  for  want  of  prosecution. 
That  on  same  day  appellee  served  notice  upon  the  attorneys 
for  said  Lewis,  that  on  the  following  morning,  February  29, 
1896,  appellee  would  move  to  reinstate  said  cause  upon  the 
docket  for  trial,  at  which  time  the  attorney  for  Lewis  ap- 
peared, and  the  court  placed  the  same  upon  the  contested 
motion  calendar  for  hearing  on  March  7,  1896.   . 

That  upon  March  7,  1896,  U.  P.  Smith,  the  attorney  for 
appellee,  who  was  still  confined  to  his  home  by  illness,  pre- 
pared a  written  motion  to  reinstate  said  cause,  together  with 
his  own  affidavit  in  writing,  stating  in  substance  that  in 
consequence  of  his  illness  on  the  day  said  cause  was  dis- 
missed, he  had  sent  his  clerk  to  said  court  to  state  to  the 
court  that  said  cause  was  ready  for  hearing,  but  that  said 
clerk  arrived  in  court  a  minute  or  two  too  late  to  state  this 
fact  to  the  court  until  after  the  case  was  called;  but  that 
said  clerk,  Hector  Streychman,  then  and  there  requested 
the  court  to  reinstate  said  cause,  and  the  court  then  and 
there  stated  that  said  cause  would  have  to  be  reinstated 
upon  afiidavit. 

The  said  U.  P.  Smith  further  stated  that  he  was  familiar 
with  said  cause  and  believed  said  company  had  a  good  de- 
fense to  the  same  upon  the  merits,  and  would  be  ready  to 
try  the  same  whenever  it  should  be  reached  for  trial.  That 
the  affidavit  of  A.  0.  Collins,  the  secretary  of  the  company, 
was  also  prepared,  setting  up  that  the  company  had  a  good 
defense  to  said  suit  upon  the  merits  and  would  be  ready  to 
try  the  same  whenever  it  was  reached  for  trial  upon  the 
regular  call  of  the  docket. 

That  said  U.  P.  Smith  inclosed  said  motion  and  affidavits 
together  with  a  personal  letter,  in  an  envelope  directed  to 
Judge  Burke,  stating  that  he  was  at  home  ill,  and  could  not 
appear  in  court  on  that  day,  and  asked  said  Judge  to  file 
said  motion  and  affidavits  and  continue  the  hearing  of  said 
motion  for  one  week  on  account  of  the  illness  of  said  Smith, 
which  said  motion  and  affidavits  were  delivered  to  Judge 
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Burke  bv  the  said  Hector  Strevchman,  and  the  court  there- 
upon  continued  the  hearing  of  said  motion  until  March  14, 
1896. 

That  said  Smith  was  unable  to  attend  court  on  account 
of  illness  until  Saturday,  March  21,  1896,  but  had  sent  his 
clerk,  on  Saturday,  March  14,  1896,  with  a  statement  to  the 
court  that  he,  said  Smith,  was  still  too  ill  to  be  in  attend- 
ance on  that  morning,  and  asked  to  have  the  hearing  of 
said  motioji  continued  until  the  21st  day  of  March,  1896, 
which  was  done.  That  on  the  21st  day  of  March,  1896,  said 
Smith  appeared  in  court  to  call  up  said  motion,  but  neither 
said  motion  nor  the  said  affidavits  filed  therewith  could  be 
found. 

That  the  term  at  which  said  suit  had  been  dismissed,  to 
wit,  the  February  terra,  A.  D.  1896,  had  expired  on  March 
14,  1896.  March  21st  being  one  of  the  days  of  the  March 
term  of  said  court,  and  no  motion  or  affidavits  appear- 
ing to  have  been  filed  during  the  February  term  of  said 
court,  the  court  refused  to  take  any  action  in  the  matter, 
saying  that  the  term  at  which  said  appeal  was  dismissed 
had  passed,  and  no  motion  appearing  to  have  been  made  dur- 
ing the  term  to  reinstate  said  cause,  he  had  no  power  to  act 
in  the  matter,  unless  said  written  motion  and  affidavits 
could  be  found. 

That  diligent  search  had  been  made  by  Judge  Burke  and 
the  clerk  of  said  court,  and  by  TJ.  P.  Smith,  for  such  written 
motion  and  affidavits,  so  delivered  to  said  judge  and  filed  in 
said  cause  as  aforesaid,  and  upon  which  said  motion  to  rein- 
state said  cause  was  continued  from  time  to  time,  as  herein- 
before stated,  and  no  trace  can  be  found  of  said  written 
motion  and  affidavits  among  the  files  and  papers  in  said 
court,  or  in  the  judge's  room,  or  in  any  other  place,  and  that 
said  written  motion  and  affidavits  have  been  lost,  and  said 
company  has  thereby  been  deprived  of  all  right  to  have  said 
cause  reinstated  upon  the  docket  and  tried  upon  its  merits 
in  said  suit  at  law. 

That  said  company  has  a  good  defense  to  said  cause,  and 
the  whole  of  it,  but  certainly  to  all  but  $48.15  of  said  claim, 
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and  has,  by  accident,  or  the  loss  of  said  motion  and 
affidavits,  been  deprived  of  its  right  to  a  trial  of  said  cause 
and  without  any  fault  on  the  part  of  said  company,  or  on 
the  part  of  its  said  attorney,  and  your  orator  is  now  ready 
and  willing  and  hereby  offers  to  pay  the  said  defendant  the 
said  sum  of  $48.15. 

That  said  written  motion  and  affidavits  were  presented  to 
the  court,  and  tiled  in  said  cause  during  the  term  at  which 
said  cause  was  dismissed,  as  hereinbefore  stated,  and  at 
the  time  and  in  the  manner  hereinbefore  stated,  and  entitled 
said  company  to  call  up  said  motion,  and  to  reinstate  said 
cause  at  the  March  term  of  said  court,  if  said  motion  and 
affidavits  had  not  been  lost.  That  by  reason  of  said  loss 
and  accident,  said  company  has  been  deprived  of  its  right  to 
make  its  said  defense  to  said  cause  in  a  court  of  law,  and  can 
have  relief  only  in  a  court  of  chancery,  etc. 

That  said  Lewis  has  already  caused  execution  to  be  issued 
upon  said  judgment  in  said  justice  court,  and  has  caused  the 
same  to  be  placed  in  the  hands  of  Peter  Fish  back  for  serv- 
ice, and  said  Fish  back  has  already  demanded  of  said  com- 
pany payment  of  said  judgment,  and  has  threatened  and 
stated  that  unless  at  once  paid,  he  will  levy  said  execution 
upon  said  company's  bank  account  immediately. 

That  said  company's  business  is  such  that  it  is  absolutely 
necessary  in  the  conduct  of  the  same  to  keep  a  bank  account 
and  to  pay  out  and  deposit  large  sums  of  money  every  day 
to  different  persons  in  the  course  of  its  business  in  order  to 
conduct  and  manage  the  same,  and  that  such  levy  would 
result  in  great  and  irreparable  loss  and  damage  to  said 
company,  and  prevent  the  transaction  of  any  business  by 
said  company.  That  to  seize  upon  the  company's  bank  ac- 
count by  means  of  said  levy  would  inevitably  result  in  per- 
manent and  irreparable  loss  and  damage  to  said  company 
in  its  business  and  financial  credit. 

That  unless  said  Lewis  shall  be  immediately  enjoined 
from  levying  on  said  cgmpany's  bank  account,  he  will, 
within  the  next  few  hours,  levy  said  execution  upon  said 
bank  account^  and  that  it  is  important  that  such  injunction 
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be  forthwith  allowed  without  the  formality  of  any  notice 
to  said  Lewis. 

That  said  Lewis  is  wholly  irresponsible,  pecuniarily,  so 
that  no  damages  said  company  might  recover  of  him  could 
be  collected,  and  he  has  no  property  out  of  which  any  judg- 
ment recovered  against  him  could  be  collected. 

Prays  for  an  injunction  against  Samuel  Lewis,  Peter 
Fishback  and  their  agents,  officers  or  servants,  etc. 

The  bill  was  sworn  to  by  A.  C.  Collins,  secretary  of  the 
Firemen's  Insurance  Company,  and  by  U.  P.  Smith. 

The  defendants  filed  a  demurrer  to  said  bill,  setting  forth 
that  the  company  had  not  made  or  stated  such  a  case  as 
entitled  it  to  any  relief,  because  it  had  and  has  an  adequate 
remedy  at  law,  etc. 

The  demurrer  was  overruled  by  the  court;  the  appellants 
elected  to  stand  by  their  demurrer.  The  only  question  is 
whether  the  bill  is  good  upon  its  face. 

Olson  &  Bantle,  attorneys  for  appellants. 

A  judgment  will  not  be  enjoined  unless  it  is  made  to  ap- 
pear that  it  was  both  unjust,  and  that  it  was  obtained  with- 
out negligence  on  part  of  the  defendant.  Walker  v.  Shreve, 
87  111.  474;  Sprague  v.  Lux,  12  111.  App.  271. 

Something  must  have  occurred  to  prevent  a  defense,  and 
it  must  not  have  been  remediable  by  the  use  of  reasonable 
precaution  and  diligence.     Mallendy  v.  Austin,  69  111.  15. 

Nor  does  it  make  any  diflPerence  that  the  omission  is  the 
negligence  or  mistake  of  counsel  in  the  progress  of  the  case. 
Fuller  V.  Little,  69  111.  229. 

U.  P.  Smith,  attorney  for  appellee. 

Mb.  Justice  Watkrman  deliverkd  the  opinion  of  the 
Court. 

It  is  perhaps  to  be  regretted  that  in  a  great  city  like  Chi- 
cago the  business  of  courts  can  not  be  transacted  as  it  once 
was  in  small  country  districts,  where  counsel  and  court,  in 
a  most  commendable  spirit  of  friendliness,  waited  for  the 
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convenience  of  each  other.  If  a  lawyer  was  ill,  or  wislied 
to  go  fishing,  not  until  he  returned  to  labor  was  an  effort 
made  to  force  to  trial  causes  in  which  he  was  engaged.  In 
this  city,  he  who  stands  still  is  run  over;  one  must  keep  up 
with  the  procession,  or  get  out  of  the  way. 

The  bill  of  the  complainant  showed  no  excuse  for  the  ab- 
sence of  his  counsel  February  28th,  when  his  "  appeal "  w^as 
dismissed. 

Counsel  promptly  gave  notice  of  a  motion  to  reinstate, 
which  motion  was  set  for  hearing  March  7th.  Upon  this 
day,  counsel,  being  ill,  prepared  a  written  motion  to  rein- 
state the  "  cause,"  and  his  affidavit,  stating  that  in  con- 
sequence of  his  illness  on  the  day  the  "  cause  "  was  dismissed, 
he  had  sent  his  clerk  to  state  to  the  court  that  the  cause 
was  ready  for  hearing,  but  that  the  clerk  arrived  too  late. 

This  motion  and  affidavit  he,  instead  of  tiling,  sent  with 
a  personal  letter,  to  the  judge  of  the  court. 

Now  the  appeal  and  not  the  cause  was  dismissed. 

Yet  the  judge  continued  the  hearing  of  the  said  motion 
to  March  Uth;  and  thereafter  upon  the  application  of  the 
same  counsel,  continued  it  to  March  21st,  when,  for  the  first 
time,  counsel  for  appellee  appeared  in  court  to  call  up  his 
motion  to  reinstate;  but  neither  the  motion  nor  the  affidavits, 
which  counsel  bad  never  filed,  could  be  found.  Thereupon 
the  February  term,  at  which  the  "  appeal "  was  dismissed, 
having  passed,  "  and  no  motion  appearing  to  have  been 
made  during  the  term  to  reinstate  said  cause,"  the  court 
refused  to  reinstate. 

The  bill  presented  no  case  for  the  interposition  of  a  court 
of  equity. 

No  excuse  for  not  filing  the  motion  to  reinstate  was 
shown. 

The  plaintiff  was  entitled,  if  such  motion  was  to  be  con- 
sidered, to  have  it  entered  by  the  clerk,  or  filed  so  that  it 
could  be  acted  upon,  and  called  up  by  either  party. 

Sending  it  to  the  judge  was  not  equivalent  to  filing  in 
court.  The  judge  is  not  the  custodian  of  the  files,  or  the 
keeper  of  the  records. 

By  the  exercise  of  reasonable  diligence,  the  appeal  would 
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not  have  been  dismissed,  and  a  motion  to  reinstate  would 
have  been  made  at  the  February  term. 

A  jud foment  will  not  be  enjoined  when,  by  the  exercise 
of  diligence,  the  party  could  have  presented  his  cause. 
Walker  v.  Shreve,  87  111.  474;  Mallendy  v.  Austin,  69  111. 
15;  Fuller  v.  Little,  69  111.  229. 

The  demurrer  to  the  bill  should  have  been  sustained. 

The  decree  of  the  Circuit  Court  is  reversed,  and  a  decree 
dismissing  the  bill  will  be  here  entered. 


Saprcme  Council  of  the  Royal  Arcanum^  Anna  Tracy^ 
Elizabeth  Tracy  and  Agnes  Tracy  v,  Mary  Tracy. 

1.  Insurance  Policy— J^^uify  Will  Relieve  Assignee  Against  Fraud- 
ulent Transfer, — An  insurance  policy  is  assij^nable  in  equity,  and  an 
assignee  for  value  contending  against  mere  volunteers,  whose  claim 
came  into  existence  through  the  fraudulent  conduct  of  their  donor,  has 
a  clear  right  to  relief,  and  it  is  not  necessary  that  the  holder  of  the 
fund  who  still  retains  possession  of  it  should  have  been  notiHed  of  the 
assignment. 

Bill,  to  settle  ownership  of  insurance  money.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Afi^med. 
Opinion  filed  November  30,  1896. 

Statement  of  the  Case. 

On  August  26, 1885,  one  Thomas  P.  Tracy  became  a  mem- 
ber of  a  council  of  the  Royal  Arcanum,  and  thereafter,  to 
wit,  on  September  8,  1885,  the  Supreme  Council  of  the 
Royal  Arcanum  issued  to  said  Tracy  benefit  certificate  No. 
65,078,  which  certificate  was  as  follows  : 

"  Royal  Arcanum  Benefit  Certificate. 

This  certificate  is  issued  to  Thomas  P.  Tracy,  a  member 
of  Northwestern  Council  No.  315,  Royal  Arcanum,  located 
at  Chicago,  Illinois,  upon  evidence  received  from  said  coun- 
cil that  he  is  a  contributor  to  the  widows  and  orphans' 
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benefit  fund  of  this  order,  and  upon  condition  that  the 
statements  made  by  him  in  his  application  for  membership 
in  said  coancil,  and  the  statements  certified  by  him  to  the 
medical  examiner,  both  of  which  are  filed  in  the  supreme 
secretary's  office,  be  made  a  part  of  this  contract,  and  upon 
condition  that  the  said  member  complies  in  the  future  with 
the  laws,  rules  and  regulations  now  governing  said  council 
and  fund,  or  that  may  hereafter  be  enacted  by  the  supreme 
council  to  govern  said  council  and  fund,  and  upon  condition 
that  said  member  for  himself,  and  for  any  person  or  persons 
accepting  or  acquiring  any  interest  in  this  benefit  certificate, 
agrees  that  no  action  at  law  or  in  equity  shall  be  brought 
or  maintained  on  any  cause  or  claim  arising  out  of  any 
membership  in  the  Royal  Arcanum,  or  on  an)'^  benefit  certifi- 
cate, unless  such  action  is  brought  within  three  years  from 
the  time  when  the  right  of  action  accrues.  These  condi- 
tions being  complied  with,  the  Suprertie  Council  of  the 
Royal  Arcanum  hereby  promises  and  binds  itself  to  pay  out 
of  the  widows  and  orphans'  benefit  fund,  to  Mary  Tracyj 
wife,  a  sum  not  exceeding  three  thousand  dollars,  in  accord- 
ance with  and  under  the  provisions  of  the  laws  governing 
said  fund,  upon  satisfactory  evidence  of  the  death  of  said 
member,  and  upon  surrender  of  this  certificate,  provided 
that  said  member  is  in  good  standing  in  this  order  at  the 
time  of  his  death;  and  provided,  also,  that  this  certificate 
shall  not  have  been  surrendered  by  said  member  and  another 
certificate  issued  at  his  request,  in  accordance  with  the  laws 
of  this  order. 

In  witness  whereof,  the  Supreme  Council  of  the  Royal 
Arcanum  has  hereunto  affixed  its  seal  and  caused  this  cer- 
tificate to  be  signed  by  its  supreme  regent,  and  attested  and 
recorded  by  its  supreme  secretary  at  Boston,  Massachusetts, 
this  8th  day  of  September,  A.  D.  1885. 

H.  H.  C.  Miller, 

Supreme  Regent. 
Attest :  W.  O.  Robsok, 

Supreme  Secretary. 

I  accept  this  certificate  on  the  conditions  named  herein. 

Thomas  P.  Tracy." 
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By  chapter  4  (Title  II)  of  the  general  laws  of  said  supreme 
council,  it  is  provided  as  follows : 

"  A  member  may  at  any  time,  when  in  good  standing, 
pay  a  fee  of  fifty  cents,  make  a  written  surrender  of  his 
benefit  certificate  and  direct  that  a  new  certificate  be  issued 
to  him  payable  to  such  beneficiary  or  beneficiaries  as  such 
member  may  designate,  in  accordance  with  the  laws  of  the 
order. 

"  The  written  surrender  and  direction  for  change  of  ben- 
eficiary must  be  forwarded,  under  seal  of  the  council,  with 
the  benefit  certificate  and  fee  of  fifty  cents,  to  the  supreme 
secretary,  who  shall  issue  a  new  certificate  in  accordance 
with  the  direction  of  the  member,  if  the  direction  is  in  ac- 
cordance with  the  laws  of  the  order. 

'*  In  case  a  benefit  certificate  is  lost  or  beyond  a  member's 
control,  the  member  may,  in  writing,  surrender  all  claim 
thereto  and  direct*  that  a  new  certificate  be  issued  to  him, 
payable  to  the  same  or  a  new  beneficiary  or  beneficiaries, 
in  accordance  with  the  laws  of  the  order,  upon  making  affi- 
davit of  the  facts  in  the  case  satisfactory  to  the  supreme 
secretary  and  paying  a  fee  of  fifty  cents. 

"  The  change  of  beneficiary  shall  take  effect  upon  the  de- 
livery of  the  benefit  certificate,  the  written  surrender  and 
direction  for  such  change,  as  provided  in  the  laws  of  the 
order,  the  proof  of  loss,  if  required,  and  the  fee  of  fifty  cents 
to  the  regent,  secretary,  collector  or  treasurer  of  the  coun- 
cil to  which  the  member  belongs. 

"  The  issuing  of  a  new  benefit  certificate,  in  accordance 
with  the  laws  of  the  order,  shall  cancel  and  render  null  and 
void  any  and  all  previous  certificates  issued  to  a  member." 

In  accordance  with  said  provisions,  Thomas  P.  Tracy,  on 
June  9,  1894,  executed  and  delivered  to  the  secretary  of  said 
Northwestern  Council  the  following  instrument : 

"Royal  Arcanum. 
To  the  Supreme  Secretary,  S.  0.,  R.  A. 

Dear  Sir  and  Brother :  1  hereby  certify  that  my  benefit 
certificate,  No.  65,078,  has  been  misplaced,  lost,  with  other 
papers. 
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I  hereby  surrender  and  renounce  all  claim  thereto  on 
behalf  of  myself,  my  family,  and  those  dependent  upon 
me,  and  request  that  a  duplicate  benefit  certificate  be  issued 
by  the  Supreme  Council,  payable  to  Annie  Tracy,  Elizabeth 
TVacy,  Agnes  Tracy,  my  daughters,  one  thousand  dollars 
each. 
Given  under  my  hand  this  9th  day  of  June,  1894. 

Thomas  P.  Tract, 
Member's  signature. 
Attest :  J.  J.  Keekan, 

Secretary. 

a/ 

Subscribed  and  sworn  to  before  me  this  9th  day  of  June, 
1894. 

T.  P.  Kennedy, 
Notary  Public." 

Thomas  P.  Tracy  paid  the  supreme  secretary  the  re- 
quired fee  of  fifty  cents. 

The  request  for  a  change  of  beneficiary,  too^ether  with  the 
fee  of  fifty  cents,  was  forwarded  to  thesupreme  secretary 
at  Boston,  Mass.,  and  the  proof  that  the  original  certificate 
had  been  lost,  or  was  beyond  the  control  of  the  member, 
being  satisfactory  to  that  officer,  he  thereupon,  on  June  14, 
1894,  issued  to  Thomas  P.  Tracy  a  new  benefit  certificate, 
by  the  terms  of  which  the  benefit  which  might  become  due 
thereunder  was  to  be  payable  "  to  Annie  E.  Tracy,  Elizabeth 
Tracy  and  Agnes  Tracy,  daughters  of  said  Thomas  P. 
Tracy,  each  one-third." 

Thomas  P.  Tracy  died  September  21,  1894.  It  is  ad- 
mitted that  at  the  time  of  his  death  he  was  a  member  in 
good  standing  of  said  Northwestern  Council  No.  315. 

Thomas  P.  Tracy  was  married  twice.  Three  of  the  chil- 
dren of  his  first  wife  are  the  appellants,  Annie  Tracy,  Eliz- 
abeth Tracy  and  Agnes  Tracy.  The  appellee  was  his  second 
wife.  She  was  a  widow  at  the  time  she  married  Tracy  in 
1882.  The  evidence  shows  that  at  the  time  of  her  marriage 
with  Tracy  she  had  about  $1,500;  that  Tracy  had  some 
money,  but  not  a  large  amount,  and  that  in  the  summer  or 
fall  of  the  year  1885,  he  purchased  with  the  joint  money  of 
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himself  and  wife,  she  contributing  the  said  $1,500,  the  real 
estate  described  in  the  bill  of  complaint.  The  evidence 
further  shows  that  Tracy  agreed  that  if  she  would  contrib- 
ute said  sum  of  money  toward  the  purchase  of  said  real  estate, 
he  would  join  the  Royal  Arcanum,  from  which  he  would 
receive  a  benefit  certificate  for  .$3,000,  and  that  he  would 
deliver  it  to  her;  that  he  did  join,  as  above  stated,  North- 
western Council  No.  315,  and  receive  and  deliver  to  appellee 
the  benefit  certificate,  a  copy  of  which  is  herein  given,  and 
that  appellee  kept  said  certificate  locked  up  in  her  trunk, 
and  beyond  his  control,  until  after  her  husband's  death. 
It  further  appears  that  appellee  paid  the  greater  part,  if  not 
all,  of  the  assessments  which  were  due  under  said  certificate 
amounting  in  the  aggregate  to  about  $500.  The  bill  alleges, 
and  the  proof  introduced  seems  to  support  the  allegation, 
^*  that  in  order  to  induce  your  oratrix  to  permit  said  Thomas 
F.  Tracy,  deceased,  to  put  the  said  sum  of  money  into  real 
estate  above  referred  to,  said  Thomas  P.  Tracy  agreed  to 
and  did  deliver  to  your  orator  said  insurance  policy  as  in- 
demnity against  loss  to  your  oratrix  for  the  advance  of  said 
money,  and  then  and  there  in  the  presence  of  witnesses  de- 
livered to  your  oratrix  his  said  insurance  policy,  as  and  for 
her  own,  to  keep  and  to  have  and  to  hold  the  same  in  lieu  of 
said  money  so  advanced  by  your  oratrix  as  aforesaid,  with 
the  understanding  and  agreement  that  when  he  should  die 
the  said  policy  and  the  money  thereby  secured  was  to  be- 
come the  property  of  your  oratrix  and  her  heirs,  in  consid- 
eration of  the  said  sum  of  $1,500  so  to  him  advanced  on 
said  real  estate  bought  in  his  name  as  aforesaid." 

The  claim  of  appellee  is  based  upon  the  following  alle- 
gation in  her  bill  of  complaint : 

"  Tour  oratrix  charges  the  fact  to  be  that  she  is  in  equity 
the  assignee  of  said  certificate  for  value,  and  that  she  is  the 
equitable  owner  of  said  certificate,  by  reason  of  said  assign- 
ment to  her  for  value,  as  above  stated,  and  that  it  is  not, 
nor  was  not,  within  the  power  of  said  Thomas  P.  Traoy,  or 
said  Royal  Arcanum,  or  its  officers,  to  cancel  such  certifi- 
cate, in  manner  as  above  set  forth,  and  that  the  issuance  of 
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any  other  certificate  to  other  beneficiaries,  in  lieu  of  the 
one  above  described,  under  the  circumstances  above  set 
forth,  is  void  and  is  fraudulent,  as  against  the  rijrhtof  your 
oratrix,  and  that  the  same,  if  any,  Avas  made  without  the 
knowledge  or  consent  of  vour  oratrix,  and  that  the  said 
new  certificate  is  and  should  be  declared  void  accordingly." 

The  prayer  of  the  bill  is,  that  the  new  benefit  certificate 
issued  to  Annie  Tracy,  Elizabeth  Tracy  and  Agnes  Tracy, 
the  daughters  of  Thomas  P.  Tracy,  "  be  declared  void,  and 
that  the  attempt  to  cancel  the  certificate.  No.  65,078,  of 
September  8,  1885,  above  referred  to,  be  declared  void  and 
of  no  effect,  and  that  your  oratrix  may  be  declared  to  be* 
the  legal  and  equitable  owner  of  the  money  secured  by  said 
certificate.  No.  65,078,  by  reason  of  an  equitable  interest 
therein  in  favor  of  the  complainant,  and  that  the  said  Royal 
Arcanum  may  be  decreed  to  pay  the  same  over  to  your  or- 
atrix by  a  short  day,  or  that  the  money  collectible  of  the 
Roj^al  Arcanum,  on  the  death  of  said  Thomas  P.  Tracy,  as 
indemnity  on  his  life,  be  paid  over  to  your  oratrix,  as  the 
equitable  owner  thereof." 

The  original  bill  sought,  also,  to  have  the  devise  of  the 
real  estate  above  referred  to,  to  Thomas  P.  Tracy's  chil- 
dren, set  aside,  but  a  demurrer  to  this  portion  of  the  bill 
was  sustained  by  the  court. 

A  decree  as  to  the  benefit  certificate,  in  accordance  with 
the  prayer  of  the  bill,  was  rendered,  from  which  this  ap- 
peal is  prosecuted. 

H.  H.  C.  Miller,  attorney  for  the  Supreme  Council  of 
the  Royal  Arcanum,  appellant. 

Harry  A.  Sullivan,  attorney  for  Annie,  Elizabeth  and 
Agnes  Tracy,  appellants. 

A  benefit  certificate  subject  by  the  laws  of  the  order  to 
change  at  will,  on  the  compliance  with  certain  formalities  and 
the  surrender  of  the  old  certificate,  may  be  changed  in  the 
prescribed  way,  although  it  has  been  delivered  to  a  third 
party  w^ho  pays  the  assessments.  Bacon  on  Benefit  Socie- 
ties, Sec.  307;  Fisk  v.  Aid  Union  Pa.,  11  Atl.  Rep.  84;  Kib- 
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lack  on  Benefit  Societies,  p.  405;  Masonic  Ass'n  v.  Bunch, 
109  Mo.  560;  Sabin  v.  Phinney,  134  N.  Y.  423. 

The  fact  that  a  member  applying  for  a  change  of  benefi- 
ciary by  affidavit,  or  otherwise,  does  not  state  truly  the 
reason  why  he  does  not  produce  and  surrender  the  original 
certificate,  is  a  matter  of  no  concern  to  the  old  beneficiary, 
for  the  simple  reason  that  such  beneficiary  has  no  vested 
interest  in  the  benefit. 

The  requirement  that  the  member  shall  account  for  the 
non-production  of  the  certificate  is  made  for  the  benefit  of 
the  order,  and  may  be  waived  by  it.  All  that  is  required  in 
the  case  of  the  Royal  Arcanum  is  that  the  member  shall 
make  "  an  affidavit  of  the  facts  in  the  case  satisfactorv  to 
the  supreme  secretary,  and  pay  a  fee  of  fifty  cents." 
Splawn  V.  Chew,  60  Texas,  532;  Bacon  on  Benefit  Societies, 
Vol.  1,  p.  627  (Sec.  310a);  Grand  Lodge  A.  O.  U.  W.  v. 
Child,  31  N.  W.  Eep.  p.  1,  Sec,  8. 

Mbek,  Meek  &  Coohkane,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  presented  by  the  record  of  this  cause  is  not 
whether  the  insured  surrendered  his  first  certificate  and  ob- 
tained a  new  certificate  in  accordance  with  the  rules  and 
regulations  of  the  Royal  Arcanum,  but,  who  is  entitled  to 
the  benefit  of  the  insurance  effected  by  Thomas  Tracy. 

While  such  a  certificate,  that  is,  insurance,  is  not  assign- 
able at  law,  it  is  in  equity.  Equitable  rigrhts  thereto  may  be 
acquired,  which  a  court  of  chancery  will  enforce.  Bisp- 
ham's  Principles  of  Equity,  Ch.  VIII,  162, 167, 168. 

Mrs.  Tracy  was,  for  a  valuable  consideration,  the  bene- 
ficiary named  in,  and  the  actual  holder  of  Mr.  Tracy's 
insurance  certificate.  For  a  large  sum  by  her  paid,  the 
certificate  was  given  to  her;  she  kept  it,  and  paid  the  dues 
subsequently  accruing  thereon.  As  between  Tliomas  Tracy 
and  his  wife,  he  then  had  no  right  to  attempt  to  surrender 
this  certificate  and  obtain  another  payable  to  his  daugh- 
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ters.  "What  he  attempted,  looking  to  such  end,  was  not  only 
based  upon  his  false  affirmation  as  to  loss  of  the  certificate, 
but  was  an  attempt  to  fraudulently  deprive  his  wife  of 
what  she  equitably  owned. 

What  her  rights  would  have  been  against  a  person  to 
whom  another  certificate  had  been,  in  good  faith,  for  value, 
issued,  or  against  the  company,  had  it,  without  notice  of 
her  claim,  paid  to  the  beneficiaries  named  in  the  second 
certificate,  the  insurance  money,  it  is  unnecessary  to  con- 
sider.    No  such  question  is  here  presented. 

It  is  manifest  that  had  she  been  informed  that  her  hus- 
band was  about  to  surrender  his  certificate  and  have 
another  issued  to  new  beneficiaries,  she  might  have  applied 
to  a  court  of  equity  to  restrain  such  contemplated  surren- 
der and  issue.    High  on  Injunctions,  Sec.  1113. 

She  is  here  a  holder  for  value  contending  against  mere 
volunteers,  whose  claim  came  into  existence  through  the 
fraudulent  conduct  and  misrepresentation  of  their  donor.. 

As  to  such,  it  was  not  necessary  that  the  holder  of  the 
fund,  in  whose  hands  it  yet  is,  and  who  knew  that  the  cer- 
tificate made  for  her  benefit  was  outstanding,  should  have 
been  notified  of  the  assignment  to,  and  payments  by,  her, 
and  as  against  such  volunteers  her  right  is  clear.  Bisjv 
ham's  Equity,  168;  Commonwealth  v.  Crompton,  137  Penn. 
138;  Mt.  Holly  Lumber  Co.  et  al.  v.  Ferree,  17  K  J.  Eq. 
117;  Pomeroy's  Eq.  Jur.,  Sec.  12S3. 

The  decree  of  the  Superior  Court  is  affirmed. 


Swift  &  Company  v.  Yincentz  Rutkowski^  etc. 

1.  Master  and  Servant. — Employment  of  incompetent  servant  a— 
Proximate  cnuse.—U  a  master  knowingly  employa  an  incompetent 
servant,  who,  by  reason  of  such  incompetency  injures  another,  the 
cause  of  the  injury  is  the  employment  of  the  incompetent  servant. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Philip  Stkin,  Judge,  presiding. 
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Heard  in  this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed 
November  19,  1896. 

John  A.  Post  and  John  B.  Beady,  attorneys  for  appellant. 
E.  S.  CuMMiNGs,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  for  negligence.  Appellee,  a  minor, 
while  working  for  appellant,  was  seriously  injured. 

The  plaintiff  recovered  a  judgment  for  §5,000. 

Upon  the  trial  the  court,  at  the  instance  of  the  plaintiff, 
instructed  the  jury  as  follows :  » 

"  No.  1.  The  court  instructs  the  jury  that  it  is  necessary 
that  it  appear  from  the  evidence  that  the  plaintiff  was  in 
the  exercise  of  ordinary  care,  before  he  can  recover;  but 
what  is  ordinary  care,  is  a  question  for  the  jury  to  deter- 
mine from  all  the  facts  and  circumstances  in  evidence  in 
the  case.  If  you  believe  from  the  evidence  that  the  plaintiff 
was  a  minor  of  the  age  of  fourteen  years,  or  thereabouts, 
at  the  time  he  was  injured,  you  have  the  right  to  take  that 
fact  into  consideration  in  determining  whether  or  not  he 
was  exercising  ordinary  care.  The  law  required  of  him 
such  care  only  as  could  and  would  reasonably  be  expected 
from  a  person  of  his  age,  knowledge  and  experience,  under 
all  the  circumstances  of  the  case;  that  is,  the  degree  of  care 
which  he  was  required  to  exercise  was  ordinary  care,  in 
view  of  his  age,  knowledge  and  experience,  and  all  the 
other  facts  and  circumstances  appearing  from  the  evidence." 

Ordinary  care  is  such  care  as  an  ordinarily  prudent  adult 
person  usually  exercises. 

The  definition  as  applied  to  a  particular  instance,  means 
suc*h  care  as  an  ordinarily  prudent  adult  person  would  be 
likely  to  exercise  under  like  circumstances. 

There  is  no  such  thing  as  the  ordinary  care  of  an  infant. 
An  infant  is  required  to  exercise  such  care  as  is  to  be  expected 
from  one  of  his  age,  intelligence  and  experience. 

The  foregoing  instruction,  while  not  such  as  to  warrant  a 
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reversal  of  the  judgment,  was  not  a  correct  statement  of 
the  law. 

"  No.  2.  The  court  instructs  the  jury  that  it  was  the 
duty  of  the  defendant  to  exercise  reasonable  care  and  dili- 
gence to  employ  a  sufficient  number  of  servants  in  and 
about  the  work  in  which  the  plaintiff  was  engaged,  to  ren- 
der the  performance  of  the  work  by  the  plaintiflF  reasonably 
safe.  And  if  the  jury  believe  from  the  evidence  that  the 
defendant  failed  to  exercise  such  reasonable  care  and  dili- 
gence, and  negligently  failed  to  employ  a  sufficient  number 
of  workmen  so  as  to  render  the  performance  of  the  work  by 
the  plaintiff  reasonably  safe,  and  that  by  reason  of  its  neg- 
ligence, if  any,  in  that  respect,  the  plaintiff  was  injured, 
and  that  before  and  at  the  time  of  the  injury  he  was  exer- 
cising reasonable  care  and  caution  for  his  safety,  as  charged 
in  the  declaration,  your  verdict  should  be  for  the  plaintiff." 

There  was  no  evidence  warranting  this  instruction.  The 
record  does  not  show  that  the  injury  to  the  plaintiff  was 
caused  by  a  failure  of  the  defendant  to  employ  a  sufficient 
number  of  men,  but  that  the  proximate  cause  of  the  acci- 
dent was  the  swinging  against  the  plaintiff  of.  the  carcass 
of  a  slaughtered  animal.  In  an  action  for  negligence,  it  is 
the  proximate  cause  upon  which  the  suit  must  be  based. 
The  proximate  cause  of  an  event  is  that  cause  which,  in 
natural  and  continuous  sequence,  without  the  interference 
of  an  efficient,  independent,  intervening  cause,  produces  the 
result.  A  cause  may  be  proximate,  although  the  firat  of  a 
series  of  acts  resulting  in  an  injury,  if  each  of  the  subse- 
quent acts  be  a  natural  and  probable  result  of  the  first; 
illustrated  by  the  famous  Squibb  case,  16  Am.  &  Eng.  Ency. 
of  Law,  436;  Webb's  Pollock  on  Torts,  29-42. 

The  evidence  in  this  case  was  not  sufficient  to  warrant  a 
verdict  upon  the  counts  charging  negligence  in  failing  to 
employ  a  sufficient  number  of  men. 

It  will  be  well  for  counsel  for  appellee,  upon  another 
trial,  to  refrain  from  asking  the  jury  to  find  the  defendant 
guilty,  because  of  alleged  misconduct  not  charged  in  the 
declaration* 
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The  judgment  of  the  Superior  Court  is  reversed  and  re- 
manded. 

Mb.  Justice  Shepard  dissents. 

Mr.  Justice  Gary. 

I  am  not  prepared  to  assent  to,  or  dissent  from,  what 
Judge  Waterman  writes  as  to  proximate  cause.  1  do  not 
feel  quite  certain  whether  it  may  be  properly  held,  that  if 
by  reason  of  having  too  much  work  upon  his  hands,  the  ap- 
pellee was  in  a  place  where  he  would  not  have  been  if  he 
had  had  sufficient  help,  and  thereby  came  in  the  way  of  the 
swinging  beef,  that  in  such  case,  the  want  of  help  may  be 
said  to  be  the  cause  of  his  injury.  If  the  railway  locomotive 
set  a  station  house  on  fire,  and  the  station  house  set  a 
tavern  on  fire,  it  is  the  locomotive  that  burns  the  tavern. 
Chi.  ife  Alt.  R.  R.  V.  Pennell,  110  111.  435. 

If  a  master  knowingly  employs  an  incompetent  servant, 
who,  by  reason  of  such  incompetency  injures  another,  the 
cause  of  the  injury  is  the  employment  of  the  incompetent 
servant.  United  States  Rolling  Stock  Co.  v.  Wilder,  116 
111.  100. 

And  the  old  Squibb  case— which  I  won't  stop  to  look  up 
and  cite — is  a  famous  one  on  proximate  cause. 

But  the  second  instruction  was  wrong  for  another  reason. 
Consistently  with  the  theory  of  that  instruction,  the  ap- 
pellee may  have  been  as  fully  conscious,  not  only  that  he 
ought  to  have  help,  but  of  all  the  possible  consequences  of 
the  want  of  it,  as  could  a  man  of  forty  years  of  age  have 
been.  The  instruction  ignores  the  principle  that  a  servant 
takes  upon  himself  known  risks. 

I  concurred  in  reversing  the  judgment  without  having 
had  my  attention  called  to  the  twelfth  instruction  requested 
by  the  appellant,  which  was  as  follows : 

"  No.  12.  The  court  instructs  the  jury  that,  although 
Rutkowski  was  injured  while  at  work  for  the  defendant  in 
the  manner  alleged  in  the  declaration,  that  of  itself  is  not 
sufficient  to  charge  Swift  &  Co.  with  liability  for  his  in- 
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jury.  Before  Swift  &  Co.  can  be  charged  with  liability  in 
that  regard,  two  things  must  be  established  by  the  evidence : 

First.  That  Swift  &  Co.  were  guilty  of  negligence  as 
charged  in  the  declaration;  and, 

Second.  That  Rutkowski  was,  at  and  just  before  the 
time  of  the  injury,  exercising  due  care  for  his  own  safety." 

That  instruction,  very  slightly  modified,  was  given  to  the 
jury.  If  it  had  been  refused,  the  principle  the  court  acts 
upon  would  have  been  just  as  applicable,  that  principle 
being  that  a  party  can  not  complain  in  this  court  that  the 
court  below  went  upon  a  theory  which  that  party  had  "en- 
couraged "  the  court  to  entertain.  McMahon  v.  Sankey,  35 
111.  App.  341;  Hafner  v.  Herron,  60  111.  App.  592. 

That  the  instruction  given  for  the  appellee  was  affirma- 
tive, and  that  asked  by  the  appellant  was  negative,  that  the 
latter  was  totally  disconnected  from  the  former,  and  was 
one  of  a  series,  in  others  of  which  series  the  doctrine  that 
an  employe  takes  the  risks  of  known  dangers  of  his  employ- 
ment, was  clearly  stated — do  not  aflfect  the  ground  of  the 
principle,  which  is,  that  by  the  act  of  the  appellant  the  court 
was  put  off  its  guard  as  to  the  particular  feature  in  the 
similar  instructions.  "  Reasonable,"  as  the  qualifying  ad- 
jective of  **  care  "  in  the  instruction  given  for  the  appellee,  is 
synonymous  with  "  ordinary."  16  Am.  &  Eng.  Ency.,  398, 
note;  19  lb.  1078. 

It  is  not  now  open  to  the  appellant  to  say  that  the  second 
instruction  for  the  appellee  was  error.  It  is  probably  the 
fact,  at  least  the  jury  were  warranted  by  the  evidence  in 
finding  it  to  be  the  fact,  that  had  the  work  at  which  the 
appellee  was  employed  been  more  expeditiously  done,  as  it 
would  have  been,  had  more  hands  worked  at  it,  the  appellee 
would  not  have  been  in  the  way  of  the  swinging  beef. 
Within  the  doctrine  of  many  cases  the  lack  of  hands  was  the 
cause  of  the  injury  to  the  appellee. 

I  therefore  concur  with  Judge  Shepard  in  holding  that 
the  judgment  is  to  be  affirmed. 
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A«  B.  Lawther  and  F.  0.  Swannell  t.  Margaret  T. 

Thornton  et  al. 

1.  Negotiable  Instruments — Authority  of  Agent  in  Posaesfion  to 
Receive  Payment  of.— An  agent  intrusted  with,  and  in  possession  of,  a 
negotiable  or  other  instiTiinent,  is  deemed  by  the  fact  of  such  {tossession 
to  be  authorized  to  receive  payment  of  the  instrument  in  accordance 
with  its  terms,  when  and  after  it  becomes  due,  and  not  otherwise. 

2.  Master  in  Chancery— PT/ie/i  Findings  Conclusive. — ^When  the 
testimony  before  a  master  consists  very  largely  of  the  oral  statements  of 
witnesses,  made  in  his  presence,  his  findings  are  not  to  be  set  aside  mi- 
less  it  is  clear  he  was  mistaken  and  has  come  to  an  erroneous  conclusion 
upon  the  facts. 

8.  AamtCY Subsequently  Discovered  Facts  imU  not  Justify  a  Pre- 
sumption of  the  Existence  of. — A  person  who  has  dealt  with  the  sup- 
posed agent  of  a  third  party,  who,  in  fact,  had  no  authority,  can  not  be 
heard  to  say  that  transactions  of  which  he  was  not  aware  when  he  as- 
sumed the  existence  of  such  authority,  justified  him  in  such  assumption. 

4.  Mortgage — Satisfaction  of.  Not  Ahoays  Conclusive. — ^Where  an 
agent  has,  in  advance  of  its  maturity,  collected  a  note  payable  to  his 
principal,  and  has  satisfied  a  mortgage  made  to  himself  as  trustee,  to 
secure  the  payment  of  such  note,  a  person  knowing  these  facts  and  seek- 
ing to  acquire  an  interest  in  the  property  covered  by  such  mortgage, 
may  not  rely  upon  such  satisfaction,  but  is  bound  to  inquire  whether  the 
agent  was  authorized  to  receive  payment  of  the  note  and  to  release  the 
security. 

Bill,  to  foreclose  mortgage.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this 
comrt  at  the  October  term,  1896.  Heversed  and  remanded  with  durec- 
tions.    Opinion  filed  November  19, 1896. 

Statement  of  the  Case. 

Oner  before  March  1,  1888,  Margaret  V.  and  Catherine 
V.  Waite,  of  Chicago,  applied  to  Charles  W.  Griggs,  who 
was  an  attorney-at-Iaw,  engaged  in  the  practice  of  his  pro- 
fession in  Chicago,  to  procure  a  loan  of  $3,000.  Griggs  at 
that  time  had  a  client  by  the  name  of  Lawther,  living  in 
Syracuse,  N.  Y.,  for  whom  he  had  loaned  considerable 
money.  He  therefore  arranged  to  make  the  loan  to  the 
Waites,  for  Lawther.    Margaret  V.  and  Catharine  Y.  Waite 
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thereupon  executed  and  delivered  a  promissory  note,  dated 
March  1,  1888,  for  $3,000,  payable  to  A.  B.  Lawther,  at  the 
Merchants  National  Bank  at  Chicago,  March  1,  1893,  with 
six  per  cent  interest,  payable  semi-annually,  and  ten  inter- 
est coupon  notes  for  ninety  dollars  each,  evidencing  said 
interest.  Margaret  V.  Waite,  who  at  that  time  was  unmar- 
ried, held  the  title  to  the  property  described  and  involved 
in  this  suit,  and  to  secure  the  principal  note  and  interest 
mentioned,  conveyed  the  premises  by  trust  deed  to  Charles 
W.  Griggs,  trustee,  and  F.  O.  Swannell,  successor  in  trust. 

These  papers  were  retained  in  Chicago,  in  a  safety  vault, 
to  which  Griggs  had  access,  and  as  the  installments  of  inter- 
est became  due,  they  were  paid  to  Griggs,  who  canceled 
and  surrendered  the  coupons  and  accounted  for  the  interest 
to  Lawther. 

Subsequent  to  the  execution  of  these  papers  Margaret  V. 
Waite  conveyed  the  premises  to  her  sister,  Lucy  C.  Waite, 
who  assumed  and  agreed  to  pay  the  indebtedness. 

Prior  to  the  maturity  of  this  indebtedness  the  Waites, 
desiring  to  procure  a  loan  of  $10,000  on  this  property  from 
the  North  Western  Mutual  Life  Insurance  Company,  on 
December  20,  1892,  paid  to  Griggs  the  sum  of  $3,077. 
Griggs  produced  the  securities,  the  note  bearing  upon  its 
back  the  name  of  A.  B.  Lawther,  canceled  the  original  note, 
the  last  coupon  and  the  trust  deed,  executed  a  release  and 
surrendered  the  papers  to  the  Waites,  who  thereupon  pro- 
cured a  $10,000  loan  from  the  insurance  company;  the 
bond  and  mortgage  for  the  same  being  executed  by  Lucy 
C.  Waite,  Catherine  V.  Waite  and  Charles  B.  Waite,  the 
husband  of  Catherine.  The  indorsement  "A.  B.  Lawther," 
on  the  back  of  the  $3,000  note  and  coupon  was  a  forgery. 

At  the  maturity  of  the  $3,000  loan,  Griggs  accounted  to 
Lawther  for  the  last  installment  of  interest,  and  reported  to 
Lawther  that  the  principal  of  the  loan  had  been  extended 
for  three  years.  Griggs  died  in  April,  1894,  and  immedi- 
ately following  his  death  Law^ther  discovered  the  execution 
of  the  release  and  that  the  papers  were  gone.  He  there- 
upon filed  his  bill  to  foreclose  the  trust  deed  given  to  secure 
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the  $3,000  loan,  alleging  that  Griggs  had  no  authority 
whatever  to  receive  payment  of  the  indebtedness  before 
its  maturity,  nor  to  execute  a  release  of  the  trust  deed  and 
surrender  the  papers;  that  no  part  of  the  principal  of  the 
indebtedness,  and  no  part  of  the  interest,  subsequent  to  the 
maturity,  had  ever  been  paid  or  accounted  for  to  him;  and 
praying  that  the  release  deed  be  set  aside  as  a  cloud  upon 
the  title  to  said  premises;  that  the  trust  deed  to  Griggs  be 
declared  to  be  a  first  and  valid  lien  upon  the  premises;  that 
an  accounting  be  had  between  the  parties,  and  that  the  de- 
fendants, the  Waites,  be  decreed  to  pay  him  whatever  was 
found  to  be  due  him  by  the  court,  and  that  in  default  of 
such  payment  the  premises  be  sold,  etc. 

The  appellees,  the  Waites,  answered  alleging  payment 
to  Griggs  on  or  about  December  20,  1892;  that  the  papers 
were  canceled  and  surrendered  to  them  and  the  release  ex- 
ecuted and  delivered;  that  Griggs  was  the  general  agent  of 
Lawther  and  had  full  power  and  authority  to  receive  pay- 
ment of  the  indebtedness  and  to  cancel  and  surrender  the 
papers  and  execute  a  release  at  any  time;  that  the  indebted- 
ness has  been  fully  paid  and  the  trust  deed  released  and 
discharged. 

The  North  "Western  Mutual  Life  Insurance  Company  an- 
swered alleging  that  it  did  not  know  whether  the  indebt- 
edness had  been  paid  to  Griggs  or  not,  but  that  when  applied 
to  for  a  loan,  it  had  ascertained  of  the  existence  of  this  trust 
deed,  and  required  the  trust  deed  to  be  released  before  it 
would  make  the  loan  of  $10,000.  That  subsequently  Charles 
B.  Waite  delivered  to  it  the  canceled  note  and  coupons  and 
trust  deed,  as  they  appear  in  evidence,  and  the  release  deed, 
executed  by  the  trustee;  that  relying  upon  these  records 
they  made  the  $10,000  loan,  and  took  the  mortgage  intro- 
duced in  evidence  as  security,  and  it  insists  that  whether 
or  not  the  indebtedness  has  been  paid  to  Lawther,  the  re- 
lease deed  executed  by  Griggs  was  eflFectual  to  clear  the 
title  and  give  the  insurance  company  a  first  lien  upon  the 
premises. 

The  case  was  referred  to  a  master  to  take  proofs  and  re- 
port the  same  with  his  conclusions  thereon. 
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The  master  found  and  reported  to  the  court  that  Griggs 
had  no  authority,  either  actual  or  apparent,  to  collect  the 
indebtedness  before  its  maturity,  and  cancel  and  surrender 
the  papers  and  release  the  trust  deed,  and  that  as  to  the 
appellees,  the  Waites,  the  payment  made  by  them  to  Griggs 
was  unauthorized  and  made  to  one  who  had  no  authority 
to  receive  it,  and  that  between  them  and  the  appellant, 
Lawther,  the  Waites  are  still  liable  for  the  principal  note 
and  interest  thereon,  from  the  time  of  its  maturity. 

As  to  the  appellee,  the  North  Western  Mutual  Life  In- 
surance Company,  the  master  found  that  under  the  circum- 
stances of  this  case  the  release  deed  executed  by  the  trustee 
Griggs,  was  effectual  to  clear  the  title  of  the  property  so 
that  the  mortgage  to  the  insurance  company  was  a  first  lien 
for  the  amount  of  the  loan  made  by  it,  and  the  trust  deed  to 
Griggs  became  a  second  lien  for  the  amount  of  the  indebt- 
edness secured  by  it. 

To  this  report  appellants  A.  B.  Lawther  and  F.  O.  Swan- 
nell,  who  was  made  a  party  complainant  as  successor  in 
trust  under  the  trust  deed,  filed  objections  to  the  findings 
of  the  master  relating  to  the  insurance  company,  in  which 
objections  it  was  assigned  as  error  that  the  master  found  the 
release  deed  to  be  effectual  to  give  the  insurance  company 
a  first  lien,  and  that  he  did  not  find  the  trust  deed  to  Griggs 
was  a  first  lien  on  the  premises. 

Appellees,  the  Waites,  and  by  which  we  mean  all  of  the 
defendants  except  the  insurance  company  (although  sub- 
sequent to  the  execution  of  the  papers  Margaret  V.  Waite 
has,  by  marriage,  become  Margaret  W.  Thornton,  and  Lucy 
C.  Waite  has,  by  marriage,  become  Lucy  Waite  Robinson) 
filed  objections  to  the  master's  report,  which  objections  by 
order  of  court  stand  as  exceptions.  Upon  hearing  of  the 
exceptions  before  the  court  the  Waites  filed  amended  ex- 
ceptions. 

The  court  entered  a  decree  in  which  the  exceptions  of 
appellants,  so  far  as  they  relate  to  the  insurance  company, 
were  overruled,  and  the  master's  report  as  to  the  insurance 
company  approved  and  confirmed,  and  as  to  the  Waites,  the 
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court  sustained  the  exceptions  of  said  appellees  consistent 
with  the  facts  and  conclusions  found  in  the  decree,  and  over- 
ruled all  others. 

The  court  further  finds  in  the  decree  that  Griggs  was  the 
general  agent  of  Lawther  in  the  business  of  loaning  money 
in  Chicago,  and  that  the  payment  by  the  Waites  to  Griggs 
was  a  valid  payment  to  Lawther,  and  the  mortgage  thereby 
paid  and  satisfied,  and  the  indebtedness  extinguished.  It 
was  adjudged  and  decreed  that  the  bill  be  dismissed  for 
want  of  equity,  and  that  appellees  have  execution  for  cost 
by  them  expended. 

Mann,  Hates  &  Miller,  attorneys  for  appellants. 

Where  a  person,  in  a  suit  against  him  on  a  note  by  the 
payee,  claims  payment  to  an  agent,  having  sufficient  evi- 
dence of  apparent  authority  to  protect  him,  no  facts  and 
circumstances  of  which  he  had  no  knowledge  at  the  time 
the  payment  was  made,  are  competent  to  prove  apparent 
authority,  because  he  could  not  be  deceived  by  what  he  did 
not  know.     Crane  v.  Gruenwald,  120  N.  Y.  274. 

The  fact  that  an  agent  has  made  a  loan  for  his  principal,  is 
named  as  the  trustee,  has  collected  the  interest  and  retained 
the  papers  in  his  possession,  is  not  sufficient  evidence  either 
of  his  actual  or  apparent  authority  to  permit  him  to  collect 
the  principal  of  a  note  before  its  maturity.  2  Parsons  on 
Notes  and  Bills,  213;  Story  on  Agency,  Sec.  98;  Smith  v. 
Kidd,  68  N.  Y.  Ul;  Thompson  v.  Elliott,  73  111.  221;  Pad- 
field  V.  Green,  85  111.  529;  Stiger  v.  Bent,  111  111.  32S; 
Doubleday  v.  Kress,  50  N.  Y.  410;  Crane  v.  Gruenwald,  120 
N.  Y.  274;  Am.  &  Eng.  Enc.  of  Law.  Vol.  18,  page  198. 

The  principle  established  by  the  authorities  cited,  is,  that 
vesting  an  agent  with  authority  to  carry  out  the  terms  of 
a  bond,  note  or  contract,  gives  him  no  authority  whatever 
to  varv  or  chan<?e  the  terms  of  the  instrument. 

Evidence  of  authority  to  loan,  to  collect  interest,  etc.,  is 
no  evidence  of  authority  to  collect  principal,  and  no  such 
inference  can  be  drawn  therefrom.  Rich  v.  Smith,  60 
Howard's  Practice,  13;  Story  on  Agency,  Sec.  9S;  Thomp- 
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son  V.  Elliott,  73  111.  221;  Cooley  v.  Willard,  34  111.  68; 
Garrells  v.  Norton,  26  111.  App.  433;  Austin  v.  Thorp,  30 
Iowa,  376;  B tiger  v.  Bent,  111  111.  328. 

Monroe  &  Thornton,  attorneys  for  appellees;  0.  B. 
Waiie,  of  counsel. 

W.  P.  Thornton,  attorney  for  Margaret  V.  Thornton  and 
Catharine  V.  Waite,  appellees. 

HoYNE,  FoLLANSBKE  &  O'CoNNOR,  attomevs  for  The  North- 
western Mutual  Life  Insurance  Company,  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

An  agent  intrusted  with,  and  in  possession  of  a  nego- 
tiable or  other  instrument,  is  deemed  » by  the  fact  of  such 
possession  to  be  authorized  to  receive  payment  of  the  in- 
strument in  accordance  with  its  terms,  when  and  after  it 
became  due,  and  not  before. 

The  Supreme  Court  of  this  State  in  Thompson  v.  Elliott, 
73  111.  221,  says:  "And  it  is  further  laid  down  by  the 
authorities,  that  an  agent,  intrusted  to  receive  payment  of 
a  negotiable  or  other  instrument,  is  ordinarily  deemed  en- 
titled to  receive  it  only  when  and  after  it  becomes  due,  and 
not  before  it  becomes  due;  but  if  there  be  a  known  usaffe  of 
trade  or  course  of  business  in  a  particular  employment,  or 
habit  of  dealing  between  the  parties,  extending  the  ordinary 
reach  of  the  authority,  that  may  w^ell  be  held  to  give  full 
validity  to  the  act."  Story  on  Agency,  Sec,  98;  Paley  on 
Agency,  by  Lloyd,  290,  291. 

The  presumed  authority  of  the  agent  in  such  case  is  to  re- 
ceive payment  of  the  instrument  when  or  after  it  is  due,  in 
accordance  with  its  terms,  and  is  not  to  receive  in  satis- 
faction thereof  anything  except  what  the  instrument  calls 
for.  Padfield  v.  Green,  85  111.  529;  Am.  &  Eng.  Ency.  of 
Law,  Vol.  18,  198;  Keohane  v.  Smith,  97  111.  156;  Doubleday 
V.  Kress,  50  K  T.  410;  Crane  v.  Gruenwald,  120  N.  Y.  274. 

It  is  urged  by  appellee  that  Griggs  was  the  general  agent 
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of  appellant,  and  that  therefore  he  is  to  be  presumed  to 
have  had  authority  to  do  what  he  did,  viz.,  receive  upon  a 
note  of  appellant,  before  it  was  due,  an  amount  of  money 
in  satisfaction  thereof  not  equal  to  what  the  note  called  for 
when  due,  and  for  such  less  sum  to  surrender  said  note  to 
the  makers  thereof. 

A  general  agent  is  one  authorized  to  transact  all  business 
of  a  particular  kind;  or  a  general  agency  may  be  stated  to 
be  an  authority  to  act  in  a  certain  character;  and  a  special 
agent  has  an  authority  to  do  a  particular  act.  Ewell's 
Evans  on  Agency,  pp.  1  and  135. 

The  distinction  drawn  in  Paley  on  Agency  is,  that  the 
authority  is  general  or  special  with  reference  to  its  subject, 
that  is,  according  as  it  is  confined  to  a  single  act,  or  is  ex- 
tended to  all  acts  connected  with  a  particular  employment. 

Story,  in  his  work  upon  Agency,  adopts  the  same  dis- 
tinction. 

The  question  whether  Griggs  is  to  be  termed  a  special  or 
general  agent,  is  not  of  so  much  consequence,  as  is  what  it 
was  he  was  authorized  to  do.  The  master  to  whom  this 
cause  was  submitted,  found  as  a  matter  of  fact,  and  as  re- 
ported to  the  chancellor,  that  Griggs  had  no  actual  authority 
from  Lawther,  the  owner  of  the  note  to  collect  it  before  it 
became  due. 

The  testimony  before  the  master  consisted  very  largely  of 
the  oral  statements  of  witnesses  made  in  his  presence;  he 
alone  of  all  who  have  judicially  passed  upon  this  case  saw 
and  heard  the  witnesses;  he,  therefore,  was  in  a  better  posi- 
tion to  determine  the  truth  in  respect  to  this  matter,  than 
was  the  chancellor  or  is  this  court.  Under  such  circum- 
stances the  finding  and  report  of  the  master  is  not  to  be  set 
aside,  either  by  the  chancellor  or  this  court,  unless  from  a 
reading  of  the  evidence  upon  which  the  master  acted,  it  is 
clear  he  was  mistaken  and  has  come  to  an  erroneous  con- 
clusion upon  the  facts.  Daniel's  Ch.  Pr.,  1299,  note  5; 
Izard  V.  Bodine,  1  Stock.  9,  N.  J.  Equity  309;  Sinnickson  v. 
Bruere,  9  N.  J.  659;  Howard  v.  Scott,  60  Vt.  48;  Herrick 
V.  Lynch,  49  111.  App.  657;  Williams  v.  Lindblom,  111.  Opin- 
ion kov.  9, 1896. 
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After  a  careful  examination  of  the  evidence,  we  are  un- 
able so  to  say,  and  we  think  that  the  conclusions  of  the 
master  as  to  the  facts  should  have  been  sustained  by  the 
chancellor,  and  must  be  by  this  court. 

The  evidence  does  not  warrant  the  conclusion  that  in 
respect  to  loaning  money  and  receiving  payment  therefor, 
Griggs  was  authorized  to  stand  in  the  place  of  his  principal; 
nor  does  the  character  and  relation  of  the  parties  warrant 
such  an  inference. 

Lawther,  a  man  of  means,  desired  to  loan  his  money  upon 
satisfactory  real  estate  security;  his  interests  lay  in  keeping 
his  money  well  loaned  out,  and  not  in  abating  interest  and 
receiving  payment  on  obligations  running  to  him,  before 
they  became  due.  It  is  well  known  that  investors,  as  a  rule, 
dislike  to  change  securities;  the  longer  any  security  has 
stood  fulfilling  the  purpose  for  which  it  was  made,  without 
flaw  discovered  in,  or  attack  made  thereon,  and  with  prompt 
payment  of  interest  secured  thereby,  the  stronger  becomes 
the  presumption  that  it  is  flawless.  To  abate  interest  and 
surrender  such  security  before  it  becomes  due,  involves  the 
trouble  and  risk  of  obtaining  a  new  and  equally  valid 
pledge,  and  is,  as  we  have  before  stated,  a  thing  which,  as  a 
rule,  investors  are  exceedingly  loth  to  do. 

It  is  urged  that  the  conduct  of  appellant  in  respect  to  his 
dealings  with  Griggs  was  such  that  appellees  had  a  right  to 
presume  that  Griggs  was  authorized  to  receive  payment  of 
the  note  in  question  before  it  became  due.  It  does  not 
appear  that  appellees,  the  Waites,  when  they  paid  this  note, 
were  aware  of  any  of  the  acts  which,  they  now  insist,  raised 
such  presumption.  Where  the  fact  of  authority  does  not 
exist,  one  can  not  be  heard  to  say  that  transactions  of  which 
he  was  not  aware  when  he  assumed  the  existence  of  such 
authority,  justified  him  in  such  assumption.  Moreover,  in 
the  present  case,  appellees,  the  Waites,  did  not,  when  they 
gave  to  Griggs  in  satisfaction  of  their  note,  before  it  became 
due,  a  less  amount  than  the  note  called  for,  act  upon  any 
presumption  induced  by  anything  that  appellant  had  done, 
that  Griggs  was  authorized  to  so  receive  payment  of  said 
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note;  on  the  contrary,  it  in  this  case  by  stipulation  appears 
that  Mr.  Waite  went  to  Grieg's  office  in  December,  1892, 
and  asked  Griggs  if  Lawther  was  willing  that  this  loan 
should  be  paid  before  maturity,  and  that  Griggs  said  he 
would  write  to  Lawther  and  ascertain.  And  that  subse- 
quently Griggs  reported  to  Mr.  Waite  that  he  had  ascer- 
tained from  Lawther  that  Lawther  was  willing  that  the 
loan  should  be  paid  off  before  maturity. 

Griggs  did  not  write  to  Lawther  as  he  said  he  would,  and 
never  did  ascertain  from  his  principal  that  he,  Lawther,  was 
willing  the  loan  should  be  paid  off  before  maturity.  In 
respect  to  this,  Griggs  told  to  Mr.  Waite  a  falsehood,  and 
appellees  relied  upon  an  untruthful  statement  by  Griggs; 
for  their  assurance  that  Lawther  was  willing  that  they 
should  pay  off  their  note  before  it  became  due,  they  had 
merely  the  misrepresentation  of  Griggs.  The  application 
to,  and  representation  by  Griggs,  they  have  pleaded  in  their 
answer  and  stipulated  in  the  record,  an  application  and  a 
representation  upon  which  they  relied,  and  which  appellant 
was  in  no  way  responsible  for.  With  reference  to  this,  the 
remarks  of  the  court  in  Doubleday  v.  Kress,  50  N.  T.,  page 
410,  as  well  as  those  in  Crane  v.  Gruenwald,  120  N,  Y.  274, 
are  applicable.  From  this  application  by  Waite  and  repre- 
sentation by  Griggs,  it  appears  that  Griggs  himself  consid- 
ered that  he  had  not  authority  to  receive  payment  upon 
this  note  before  its  maturity.  He  made  no  pretense  of  hav- 
ing any  such  authority — recognized  the  necessity  of  special 
directions  in  this  regard,  which  special  authority  he  after- 
ward falsely  assured  appellees  he  had  obtained. 

Appellees  urge  that  Griggs  received  money  on  loans  be- 
fore maturity,  at  his  own  discretion.  In  support  of  this 
they  call  attention  to  the  testimony  of  Mr.  Lawther. 
"  From  my  own  investigation  and  investigations  of  others, 
I  believe  that  Griggs  did  collect  money  before  maturity.  I 
acquired  that  knowledge  since  his  death." 

It  is  too  patent  for  discussion  that  Mr.  Lawther  was  not, 
is  not,  and,  in  the  nature  of  things,  could  not  be,  an  expert 
as  to  what  Griggs  did  in  the  collection  of  money  upon  loans 


First  District — October  Term,  1896.      223 

Lawther  v.  Thornton. 

made  by  appellant,  and  that  the  belief  of  the  witness  in  the 
premises  is  of  no  consequence. 

As  to  the  representation  of  Griggs  upon  behalf  of  Law- 
ther, of  payment  of  sums  before  maturity  or  the  ratifica- 
tion by  Lawther  of  any  such  action,  the  master  reports  that 
it  appeared  that  in  only  two  instances  had  Griggs  received 
payments  of  sums  before  maturity,  and  that  one  of  these 
was  received  only  one  day  before  maturity,  and  that  the  day 
of  its  regular  maturity  was  Sunday,  and  the  master  further 
reports  as  follows :  "  Suffice  it  to  say  that  I  do  not  believe 
that  upon  the  whole  record  there  is  sufficient  proof  of  facts 
from  which  a  general  authority  in  Griggs  to  collect  before 
maturity,  can  reasonably  be  inferred." 

The  note  made  by  appellees,  the  Waites,  payable  to  the 
order  of  appellant,  was  due  March  3, 1S93,  and,  according 
to  its  terms,  upon  that  date  it  called  for  $3,090.  This  note 
was,  by  appellant,  placed  iii  the  hands  of  Griggs,  it  must  be 
presumed,  that  its  terms  might  be  carried  out.  It  will 
hardly  be  claimed  that,  without  express  authority,  Griggs, 
from  the  mere  possession  of  the  note,  was  authorized  to  re- 
ceive payment  of  it  in  any  other  way  than  in  accordance 
with  its  terms;  yet,  on  December  20,  1892,  he  assumed  to 
receive,  in  satisfaction  thereof,  the  sum  of  $3,077.  Appel- 
lees, in  paying  this  amount  to  Griggs,  well  knew  that  they 
did  not  pay  as  they,  by  the  terms  of  their  note,  had  under- 
taken; that  a  reduction  from  what  the  note  called  for  was 
made  to  them.  They  assumed  that  what  Griggs  said  in 
respect  to  his  authority  concerning  this  note  was  true;  it 
turns  out  that  it  was  false. 

We  have  been  referred  to  no  authority,  and  we  are  ndt 
aware  of  any,  holding  that  from  the  mere  possession  of  a 
promissory  note,  an  agent  may  be  presumed  to  be  author- 
ized to  abate  anvthing  therefrom.  Even  in  the  case  of 
Emery  v.  Gordon,  33  N.  J.  Eq.  447,  to  which  we  have  been 
referred,  the  remarks  of  the  chancellor,  which  we  do  not 
think  are  in  accordance  with  the  decisions  of  the  Supreme 
Court  of  this  State,  do  not  go  to  the  extent  of  sustaining 
the  position  now  insisted  upon  by  the  makers  of  this  note. 
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It  is  also  urged  by  appellees,  the  makers  of  this  note, 
that,  although  Margaret  V.  Waite  borrowed  this  money 
from  the  appellant,  Lawther,  and  gave  to  him  her  promis- 
sory note  therefor,  as  a  principal,  yet,  afterward,  as  be- 
tween Lawther  and  Margaret  Y.  Waite,  now  Mrs.  Thorn- 
ton, she  became  and  was  a  mere  surety,  by  virtue  of  her 
having  sold  and  convej'^ed  the  land  to  Lucy  C.  Waite,  now 
Mrs.  Robinson,  which  she  mortgaged  to  secure  the  note  she 
gave  for  the  money  she  borrowed  from  appellant. 

We  do  not  think  that  bv  such  conveyance  and  the  under- 
taking  by  Lucy  C.  Waite  to  pay  the  debt  of  Margaret,  Mar- 
garet, as  regards  her  relation  to  appellant,  became  a  mere 
surety;  nor  does  it  appear  that  appellant  has  done  anything 
by  which  his  rights  against  Margaret,  the  primary  and 
principal  debtor  to  him,  have  been  lost  or  prejudiced.  As 
to  this,  the  case  of  Fish  v.  Glover,  154  111.  S  »,  is  instructive. 

The  master  found,  as  a  matter  of  law,  that,  as  a  conse- 
quence of  the  execution  by  the  trustee  of  a  release  of  the 
mortgage  made  by  the  Waites,  such  mortgage  must  be  re- 
garded as  now  secondary  to  the  incumbrance  which  was 
given  to  the  insurance  company  to  secure  a  loan  made  by 
it  upon  the  strength  of  such  release  and  record.  It  appears 
by  the  testimony  of  Mr.  Prindiville,  the  agent  of  the  insur- 
ance company,  who  made  the  loan  for  it,  he  was  aware  that 
appellant's  mortgage  had  been  made  and  placed  upon  rec- 
ord. The  mortgage  of  the  insurance  company  was  re- 
corded December  16,  1S92.  The  release  of  appellant's 
mortgage,  executed  by  Griggs,  bears  date  December  20, 
1892.  Mr.  Prindiville  further  testifies  :  "  The  money  on 
the  loan "  (meaning  the  loan  made  by  the  insurance  com- 
pany), "was  paid  subsequent  to  December  16,  1892,  when 
the  release  of  the  former  incumbrance  and  the  canceled 
trust  deed  and  notes  were  in  my  possession." 

Across  the  face  of  the  $3,000  note,  payable  by  appellees, 
the  Waites,  to  Lawther,  when  it  was,  bafore  the  making  of 
this  loan,  delivered  to  the  insurance  company,  was  written : 
"Paid  December  20,  1892.  A.  B.  Lawther,  per  C.  W. 
Griggs." 
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Across  the  face  of  the  trust  deed  securing  said  note,  were 
written  these  words :  "  Indebtedness  paid  and  released,  this 
20th  December,  1892.     Charles  W.  Griggs,  trustee." 

The  insurance  company  was  thus,  before  it  made  its  loan, 
informed  by  its  possession  of  appelJ ant's  note,  that  the  same 
was  not  due  until  March  3,  1893,  and  that  Griggs  had  as- 
sumed to  receive  payment  thereof  December  20,  1892.  It 
was  therefore  incumbent  upon  the  insurance  company  to 
ascertain  whether  Griggs  was  authorized  to  receive  pay- 
ment of  this  note,  and  to  release  the  security  therefor  given, 
three  months  before  it  became  due.  The  insurance  com- 
pany thus  knew  that  when  it  made  its  loan,  the  note  given 
to  appellant  and  the  mortgage  securing  the  same  had  then 
nearly  three  months  to  run.  The  insurance  company, 
without  inquiry,  assumed  that  Griggs  was  authorized  to  do 
what  he  had  done;  it  now  appears  that  he  was  not  so  author- 
ized. We  are  therefore  of  the  opinion,  in  accordance  with 
the  holding  of  the  Supreme  Court  in  Keohane  v.  Smith,  97 
HI.  156,  that  the  incumbrance  of  the  insurance  company  is 
subordinate  to  the  claim  of  appellant. 

Our  finding  in  this  regard  is  not  in  opposition  to  any 
conclusion  or  finding  of  fact  by  the  master;  it  is  merely  a 
dissent  from  his  conclusion  as  to  a  matter  of  law. 

The  judgment  of  the  Superior  Court  is  reversed,  and  the 
cause  remanded  to  that  court  with  directions  to  add  to  the 
sum  found  by  the  master  to  be  due  upon  appellant's  note 
the  interest  that  has  since  accrued  upon  the  principal 
thereof,  and  award  to  him  a  decree  for  the  foreclosure  of 
his  mortgage,  not  inconsistent  with  this  opinion. 


Rand^  HcNally  &  Company^  a  Corporation^  etc.^  y.  Joseph 

U.  Francis^  Assignee^  etc. 

1.  Voluntary  ABSiavmanTS^DiatrHmtion  of  Assets— Powers  of 
Court  and  Assignee. — Neither  the  court  nor  the  assignee  can  create 
charges  against  an  insolvent  estate,  other  than  expenses;  they  can  only 
allow  such  as  already  exist  by  virtue  of  i>ast  transactions. 
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Voluntary  Assigrnment.— Claim  for  rent.  Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
December  14,  1896. 

Ralph  Roeee  Crocker,  attorney  for  appellant. 
Edward  A.  Rosenthal,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Appellant  was  the  landlord,  and  the  appellee  is  the 
assignee  in  insolvency,  of  one  Leon  Hornstein.  After  the 
assignment,  the  appellee  continued  to  occupy  the  premises 
for  nearly  two  months,  and  for  the  time  of  that  occupation 
the  rent  has  been  paid. 

Now  the  appellant  claims  that  the  whole  rent  which  had 
accrued  before  the  assignment,  as  well  as  all  unpaid,  which 
would  accrue  to  the  end  of  the  term,  should  be  allowed  as 
a  preferred  debt  against  the  assets  of  the  insolvent. 

The  County  Court  allowed  such  rent,  but  only  to  be  paid 
pro  rata  with  other  debts,  and  this  appeal  is  from  the 
refusal  to  give  appellant  priority. 

The  appellee  seems  to  rely  upon  the  effect  of  an  order 
made  by  the  County  Court,  September  27  or  28,  1895, 
that  the  appellant  should  release  the  levy  of  a  distress  war- 
rant, and  surrender  the  possession  of  the  premises,  as  some 
sort  of  a  bargain  with  the  court,  by  which  the  estate  of  the 
insolvent  became  liable  for  the  rent  as  an  expense  of  admin- 
istration. 

Neither  the  court  nor  the  assignee  can  create  charges 
upon  the  assets — only^  allow  such,  other  than  expenses,  as 
already  exist  by  virtue  of  past  transactions.  Hanford  Oil 
Co.  V.  First  Nat.  Bk.,  126  111.  584. 

When  a  lease  to  an  insolvent  is  accepted  by  the  assignee, 
whatever  liabilities  for  subsequent  rent  are  thereby  incurred, 
except  rent  during  occupation  for  winding  up  of  the  estate 
of  the  insolvent,  are  personal  liabilities  of  his  own.  He  can 
not  contract  for  future  liabilities  of  the  estate.  Johnson  v. 
Lemon,  30  HI.  App.  370,  131  111.  609;  Sperry  v.  Fanning,  80 
111.  371;  Chicago  Fire  Place  Co.  v.  Tait,  58  111.  App.  293. 


First  Disteict — Octohel  Z. 


Congregatkm  B'Sai  .AtyrflTiaT.  -    '  -jiz 


With  the  propriety  of  vht  ord*r  r 
have  nothing  to  do. 

If  wrong,  the  other  credit  orb  a?v  i 
by  it. 

The  County  Court  followed  xit^  u*- 
Court  in  Smith  v.  Goodman.  14^  L.  ' 
pealed  from  is  afjrmed. 
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Trespass,  for  injury  catisf^  hy  « 
Ck)nrt  of  Cook  County;  the  Hot    *• 
ing.    Heard  in  this  court  at  tbe  '>rv^.^    «. 
ion  filed  November  80, 18M. 

A.  J.  Redmond,  attom^-y  '.»■  ,    .. 

The  court  erred  in  rein-   . 
case  made  out  was  maten<. 
in  the  declaration.    A  per^  . 
recover  on  another.    Tru::;!.*-    . 
111.  204;  Chicago  &  A.  h; 
110. 

"William E.  O'Neill,  is..— ^ 

Mb.  Pkksidino  Jcrif 

OF  THE  COUKT. 

This  appeal  is  f  rem  ^ 

the  appellee  agains: ; 
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The  declaration  alleged  that  the  defendant,  with  force 
and  arms,  broke  and  entered  the  plaintiff's  close;  "and 
did,  with  force  and  arms,  *  *  *  erect  upon  a  portion 
of  the  premises  described,  a  certain  edifice  commonly  called 
a  church,  and  did  with  force  and  arms  place,  or  cause  to 
be  placed,  upon  the  eaves  of  said  edifice,  a  certain  coping, 
which  coping  extends  in  and  upon  the  premises  and  close  of 
the  said  plaintiff,  and  by  reason  of  the  said  trespass  the  said 
plaintiff  has  been  greatly  injured  by  the  constant  overflow 
of  water  and  snow  from  said  coping  in  and  upon  and  against 
the  aforesaid  premises  of  the  plaintiff,"  etc. 

There  was  sufficient  evidence  tending  to  show  an  injury 
done  to  the  plaintiff's  premises  from  the  precipitation  there- 
upon of  snow,  ice  and  water,  from  the  roof  of  the  church,  to 
justify  the  verdict  of  the  jury,  both  in  respect  to  the  fact  of 
injury  and  the  amount  of  the  recovery,  if  any  recovery  could 
be  had,  and  we  will  not  make  further  mention  of  that  sub- 
ject. 

The  allegation  of  the  erection  of  the  edifice  upon  a  por- 
tion of  the  plaintiff's  close  was  not  sustained  by  the  proof, 
but  it  was  clearly  established,  and  may,  perhaps,  be  said  to 
be  no  longer  denied,  that  the  coping  upon  several,  if  not  all, 
of  the  pilasters  upon  the  north  side  of  the  building,  and  per- 
haps the  entire  roof  cornice  upon  that  side  of  the  building, 
extended  over  and  overhung  the  premises  of  the  plaintiff  a 
varying  distance  of  from  three  to  six  and  one  half  inches  at 
different  points. 

Such  overhanging  affording  of  itself  a  cause  of  action, 
the  right  of  recovery  for  the  resulting  injury  was  not  de- 
stroyed because  there  was  joined  to  it  an  allegation  of 
another  cause  of  action  which  the  evidence  did  not  sustain. 

It  is  urged  that  it  was  error  to  admit  evidence  tending  to 
show  that  a  wall  extending  from  the  front  foundation  wall 
of  the  church  to  the  sidewalk  line,  but  not  reaching  above 
the  grade  or  level  of  the  plat  of  ground  in  front  of  the 
church,  rested  in  part  upon  the  premises  of  plaintiff,  because 
of  there  being  no  allegation  in  the  declaration  to  support 
such  proof. 
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Whether,  or  not,  such  a  wall,  which  from  the  photographs 
in  evidence  appears  to  be  a  retaining  wall,  to  hold  in  place 
the  plat  of  ground  upon  which  the  broad  and  high  steps  to 
the  church  entrance  rest,  lying  between  the  front  of  the 
church  proper  and  the  sidewalk,  and  which  does  not  sup- 
port, directly  or  indirectly,  any  part  of  the  edifice  except 
the  front  steps,  may  be  said  to  be  covered  by  the  allegation 
that  the  church  was  erected  upon  a  portion  of  plaintiflf's 
premises,  may  not  be  altogether  clear,  and  need  not  be 
decided. 

It  is  quite  plain  that  the  appellants  were  not  injured  by 
the  evidence  in  that  regard.  The  evidence  concerning  it 
was  slight  and  conflicting,  and  no  injury  resulting  from  it 
was  attempted,  to  be  proved.  Moreover,  the  instructions 
given  in  behalf  of  the  appellants,  (and  none  were  offered  or 
given  in  behalf  of  appellee,)  eliminated  all  consideration  of 
that  subject  by  confining  the  jury's  attention  to  the  single 
element  of  injury  arising  from  the  overhanging  by  the 
coping,  or  cornice. 

Another  objection  is  made,  because  of  the  judgment  being 
against  the  three  individuals,  Klausner,  Peck  and  Simon, 
jointly  with  the  appellant  church  corporation,  or  congrega- 
tion. Such  individuals  were  sued  by  their  proper  names, 
with  the  affix  '^  trustees  "  following  the  names  of  them  all. 
It  was  not  alleged  or  proved  what  they  were  trustees  of,  and 
there  was  no  attempt  made  to  prove  anything  against  them 
or  either  of  them,  either  as  trustees  or  as  individuals.  Had 
the  point  been  made  in  the  court  below,  and  specifically 
assigned  as  error  in  this  court,  the  judgment  would  have 
been  erroneous.  But  neither  the  motion  for  a  new  trial  in 
the  Superior  Court,  nor  the  assignment  of  error  here,  specif- 
ically raised  the  objection,  and  it  can  not  be  taken  advan- 
tage of,  for  the  first  time,  by  pointing  it  out  in  the  briefs. 
The  reasons  in  the  motion  for  new  trial,  that  there  was  no 
evidence  to  sustain  a  verdict  against  the  defendants,  men- 
tioned in  the  declaration,  and  that  the  verdict  was  contrary 
to  the  evidence,  constituted  the  nearest  approach  that  was 
made  to  calling  the  attention  of  the  trial  court  to  the  error 
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of  the  verdict  being  against  all  the  defendants,  but  that  was 
too  general.  The  verv  error  in  regard  to  such  a  matter 
should  have  been  specified,  so  thkt  the  trial  court  might 
then  and  there  have  relieved  against  it,  by  permitting  a  dis- 
missal of  the  cause  as  to  the  said  individual  defendants. 

The  rule  with  reference  to  the  specific  pointing  out  of  a 
variance  is  applicable.  City  of  Chicago  v.  Seben,  62  111. . 
App.  248;  Strodtman  v.  County  of  Menard,  158  111.  155. 

Upon  the  whole  record  the  judgment  must  be  affirmed. 


J.  T.  Northam  &  Go.  v.  John  M.  Atherton. 

1.  Afpeai^ — From  Interlocutory  Orders— What  Question  Raised  by. 
— An  appeal  from  an  interlocutory  order  appointing  a  receiver  does  not 
raise  the  question  whether  other  relief  prayed  by  a  biU  should  be 
granted. 

2.  Corporations — A  Creditor,  Whose  Debts  are  Not  Due,  May  Have 
Receiver  Appointed. — ^A  simple  contract  creditor  may  file  a  bill  to  dis- 
solve a  corporation  and  appoint  a  receiver  to  wind  up  its  afifairs  under 
the  provisions  of  Sec.  25  of  Chap.  82  R.  S.,  nor  does  it  matter  that  none 
of  his  debts  are  due.  Proceedings  under  this  section  are  for  the  benefit 
of  aU  the  creditors  pro  rata  of  an  insolvent  corporation. 

Bill,  for  receiver  for  and  dissolution  of  corporation.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  December  14,  1896. 

Colin  C.  H.  Fyffb,  attorney  for  appellant;  Isham,  Lin- 
coln &  Beale^  of  counsel. 

A  court  of  chancery  is  without  jurisdiction  to  decree  the 
dissolution  of  a  corporation,  except  so  far  as  that  jurisdic- 
tion is  conferred  by  statute.  Such  jurisdiction  is  derived 
alone  from  section  25,  chapter  32,  R.  S.,  and  not  from  the 
general  equity  powers  of  the  court,  sitting  as  a  court  of 
chancery.  People  v.  Weigley,  155  111.  503;  High  on  Re- 
ceivers, Sec.  288;  Bangs  v.  Mcintosh,  23  Barb.  591. 
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The  statutory  authority,  under  which  a  receiver  of  a  cor- 
poration is  appointed  and  the  company  thereby  divested  of 
the  control  of  its  property  and  affairs,  must  be  strictly  pur- 
sued. In  such  cases,  courts  of  equity  will,  in  the  language 
of  the  decisions  and  text-books  "  proceed  with  extreme  cau- 
tion." The  power,  where  it  exists,  is  distinctly  an  "  extra- 
ordinary" power.  High  on  Keceivers,  Sees.  290,  292;  Peo- 
ple V.  Weiglej'^,  155  111.  503;  Bangs  v.  Mcintosh,  23  Barb. 
591;  Oakley  V.  Peterson  Bank,  1  Green's  Ch.  173;  Baker  v. 
Adm'r  of  Backus,  32  111.  79. 

Rosenthal,  Kubz  &  Hirsohl,  attorneys  for  appellee. 

"  The  legal  acceptation  of  a  debt  is  a  sum  of  money  due 
by  certain  and  express  agreement."  3  Bl.  Com.  154.  It 
need  not  be  presently  payable  or  matured.  Elkins  v.  Wolfe, 
44  111.  App.  376;  Leggett  v.  Bank  of  Sing  Sing,  24  N.  Y. 
283;  U.  S.  V.  State  Bank  of  N.  C,  6  Pet.  29;  People  v.  Ar- 
guello,  37  Cal.  525. 

Mb.  Justice  Gaby  delivebed  the  opinion  of  the  Coitbt. 

The  appellant  is  a  corporation  of  which  the  appellee  is  a 
creditor,  but  of  the  several  debts  which  the  corporation 
owed  him,  no  part  was  due  by  the  original  terms  of  its 
creation,  when  the  bill  herein  was  filed,  September  J  6, 1896. 
On  that  day  the  appellee  entered  judgment  by  confession 
upon  a  judgment  note  of  the  appellant,  given  as  collateral 
for  a  loan  of  $3,500  made  August  10, 1896,  on  four  months 
time.  This  bill  is  filed  under  Sec.  25,  Ch.  32,  Corporations. 
It  charges  that  under  an  execution  upon  that  judgment, 
and  an  execution  upon  another  judgment  of  $25,000, 
entered  the  same  day,  all  the  personal  property  of  the  ap- 
pellant has  been  levied  upon  by  the  sheriff;  that  all  the 
stock  and  fixtures  of  several  retail  stores  of  the  appellant 
are  in  the  possession  of  the  holder  of  a  chattel  mortgage 
niade  by  the  appellant;  that  it  had  assigned  all  its  book 
accounts  and  warehouse  receipts;  had  discharged  all  its 
employes,  directed  its  officers  to  make  no  more  contracts 
or  sales,  and  to  do  no  more  business  in  its  behalf;  and  then 


232  Appellate  Courts  of  Illinois. 

Vol.  67.]  Northam  &  Co.  v.  Atherton. 

follows  a  formal  averment  that  the  appellant  "  did  cease 
doing  business,  leaving  debts  unpaid." 

The  bill  prays  for  a  dissolution  of  the  corporation,  but 
whether  that  relief  shall  be  granted,  is  not  a  question  upon 
this  appeal  from  an  interlocutory  order  appointing  a  re- 
ceiver. Chicago  Steel  Works  v.  Illinois  Steel  Company, 
153  111.  9;  Buda  Foundry  Co.  v.  Columbian  Celebration  Co., 
55  111.  App.  381. 

The  facts  alleged  in  this  bill  take  the  case  out  of  the  rea- 
son which  governed  Brabrook  Tailoring  Co.  v.  Belding,  40 
111.  App.  4326.  Here  the  appellant  had,  in  effect,  declared 
that  it  would  do  no  more  business,  and  it  is  apparent  that 
it  could  not  if  it  would. 

Without  regard  to  the  judgment  entered  by  the  appellee 
September  15,  1896,  he  had  the  right,  as  a  simple  contract 
creditor,  to  fiile  a  bill  under  Sec.  25.  Buda  Foundry  Co.  v. 
Columbian  Celebration  Co.,  55  111.  App.  381;  Butler  Paper 
Co.  v.  Bobbins,  151  111.  588. 

Nor  does  it  matter  that  none  of  his  debts  were  due.  Pro- 
ceedings under  Sec.  25  are  for  the  benefit  of  all  the  credit- 
ors, pro  rata^  of  an  insolvent  corporation.  Curran  v.  Brad- 
ner,  27  111.  App.  582. 

There  is  no  equity  in  permitting  creditors  whose  debts 
are  due,  to  avail  themselves  of  the  various  modes  by  which 
they  might  obtain,  exclusively,  the  satisfaction  which  aU  are 
entitled  to  share  in,  and  hold  back  the  creditors  whose  debts 
are  not  due  until  all  sources  of  relief  are  exhausted.  What- 
ever may  be  the  effect  of  the  execution  which  the  appellee 
has  in  the  hands  of  the  sheriff,  he  can  not,  by  it,  have  any 
remedy  for  over  $2,000  more  which  the  appellant  owes  him. 
If  the  latter  sum  were  his  whole  debt,  his  right  to  relief 
upon  it  would  be  no  better  than  it  is  now,  when  it  is  but 
the  smaller  part  of  the  whole. 

The  order  appointing  a  receiver  is  afllrmed. 


FiEST  District — October  Term,  1896.      233 

Lund  V.  Hennessey. 


Emma  Lund  (formerly  Emma  Erland)  y.  John  J. 

Hennessey. 

1.  Judicial  Officer — Not  Liable  for  Erroneous  Judicial  Act  within 
his  Jurisdiction. — No  judicial  person — whether  a  chancellor  sitting  in  a 
court  of  equity,  a  judge  of  a  common  law  court  of  record,  a  justice  of 
the  peace  or  othei  inferior  magistrate,  a  member  of  a  court  martial  or 
juror,  who  is  a  part  of  the  court — is,  for  any  judicial  act  within  his 
jurisdiction,  however  erroneous  or  mistaken,  answerable  in  a  civil  suit  to 
a  party  aggrieved.  The  only  distinction  between  judges  of  superior  and 
inferior  jurisdiction,  is  that  in  the  case  of  the  latter  the  jurisdiction 
must  be  made  to  appear. 

Trespass,  for  false  imprisonment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  De- 
cember 14, 1896. 

Statement  of  the  Case. 

On  May  21,  1893,  Emma  Lund,  the  appellant,  formerly 
Emma  Erland,  was  a  captain  in  the  Salvation  Army.  In 
that  capacity  she  was  leading  a  small  band  of  fellow-work- 
ers along  Wentworth  avenue,  near  64th  street,  for  the  pur- 
pose of  bringing  in  converts.  On  May  22d  she  was  arrested, 
at  the  instance  of  one  Hartung,  a  physician,  and  co-defend- 
ant. Said  Hartung  made  a  complaint  to  J.  J.  Hennessey, 
justice  of  the  peace  and  appellee.  This  complaint  was  as 
follows : 

"  State  of  Illinois, 
County  of  Cook, 
City  of  Chicago.  )         The  complaint  and  information 

of  C.  J.  Hartung,  of  Chicago,  in  said 
county,  made  before  J.  J.  Hennessey,  esquire,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  on  the  21st  day  of 
May,  1893.  Said  complainant,  being  duly  sworn,  upon  his 
oath  says,  that  on  or  about,  to  wit,  the  day  and  year,  and 
in  the  county  aforesaid,  Emma  Erland,  Hulda  Duhlberg 
and  John  Karloon,  did  willfully  and  unlawfully  disturb  the 
I>eace  and  quiet  of  the  neighborhood  by  loud  and  unusual 
noises,  contrary  to  the  forms  of  the  statute  in  such  case 
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made  and  provided.  That  this  complainant  haa  just  and 
reasonable  grounds  to  believe,  and  does  believe,  that  the  said 
Erland,  Duhlberg  and  Karloon  committed  said  offense,  and 
therefore  prays  that  they  may  be  arrested  and  dealt  with 
according  to  law. 

Chbistian  J.  Hartung,  M.  D., 
5304  So.  Ashland  Ave. 
Subscribed  and  sworn  to  before  me,  this  21st  day  of  May, 
A.  D.  1893. 

J.  J.  Hennessey, 
Justice  of  the  Peace." 
Upon  this  the  following  warrant  was  issued : 

"  State  of  Illinois,     ) 
City  of  Chicago,     >  ss. 
County  of  Cook. ) 

The  People  of  the  State  of  Illinois,  to  all  sheriflFs,  coroners, 
constables  and  police oiHcers  within  said  State — greeting: 
Whereas,  complaint  in  writing,  under  oath,  has  been  this 
day  entered  before  the  undersigned,  a  justice  of  the  peace 
within  and  for  said  county,  by  C.  J.  Hartung,  that  on  or 
about  the  21st  day  of  May,  A.  D.  1893,  the  oflFense  of  dis- 
turbing the  peace  was  committed. 

That  said  offense  was  committed  in  said  county  and  State, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  that  said  complainant  has  just  and  reasonable 
grounds  to  believe  that  Emma  Erland  committed  said 
offense  of  disturbing  the  peace. 

We  therefore  hereby  command  you  forthwith  to  alrrest 
the  said  Emma  Erland  and  bring  her  before  me,  at  my  office 
in  the  Eighth  District  police  court  room  in  said  city,  or  in 
case  of  my  absence  or  inability  to  act,  before  any  other 
judge  or  justice  of  the  peace  of  said  county,  to  answer  to 
the  people  of  the  State  of  Illinois,  on  said  charge,  and  abide 
such  further  orders  as  may  be  made  concerning  said  charge, 
and  make  due  service  and  return  hereof,  as  the  law  directs. 
Given  under  my  hand  and  seal,  at  my  said  office,  this  21st 
day  of  May,  1893. 

J.  J.  Hennessey,     [Seal.] 
Justice  of  the  Peace." 
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Under  this  warrant  appellant  was  arrested  on  Monday 
morning  and  imprisoned  until  Tuesday  morning,  when  a 
continuance  was  granted  the  people.  On  Wednesday,  at  2 
o'clock,  the  prisoner,  together  with  four  other  Salvation 
Army  soldiers  imprisoned  for  the  same  cause,  was  taken  be- 
fore Judge  M.  F.  Tuley  of  the  Circuit  Court  of  Cook  County, 
on  habeas  corpus  proceedings,  and  by  him  discharged.  An 
action  in  trespass  for  false  imprisonment  was  brought  by 
her  against  both  Hartung  and  the  justice  of  the  peace. 

As  to  the  defendant,  Hennessey,  the  court  instructed  the 
jury  to  bring  in  a  verdict  in  his  favor,  which  the  jury  did, 
making  no  mention  of  Hartung. 

Appellant  prayed  for  and  was  allowed  an  appeal  from  the 
judgment  entered  by  the  court  for  appellee. 

Pope  &  Small,  attorneys  for  appellant. 

Masterson  &  Haft,  attorneys  for  appellee. 

Mb.  Justice  Waterman  deliyebed  the  opinion  of  the 
Court. 

No  judicial  person,  whether  a  chancellor  sitting  in  a  court 
of  equity,  a  judge  of  a  cemmonlaw  court  of  record,  a  justice 
of  the  peace,  or  other  inferior  magistrate,  member  of  a 
court  martial,  or  juror,  who  is  apart  of  the  court,  is,  for  any 
judicial  act  within  his  jurisdiction,  however  erroneous  or 
mistaken,  answerable  in  a  civil  suit  to  a  party  aggrieved. 
Bishop  on  Non-Contract  Law,  Sees.  771, 781;  Cooley  on  Torts, 
Second  Ed.,  472;  Webb's  Pollock  on  Torts,  138-327;  Am. 
Ed.  of  Addison  on  Torts,  Sec.  883;  Am.  &  Eng.  Ency.  of 
Law,  Vol.  12,  p.  33. 

The  only  distinction  in  this  respect  between  judges  of 
courts  of  superior  and  inferior  jurisdiction  is  that,  in  the  case 
of  the  latter,  the  jurisdiction  must  be  made  to  appear.  In  the 
present  case  it  appears  that  the  justice  of  the  peace  had  ju- 
risdiction over  the  subject-matter,  and  also  as  to  the  person 
concerning  whom  he  acted.  Appellee  is,  therefore,  not  lia- 
ble for  a  mistake,  if  any  there  was,  in  the  form  of  the  war- 
rant issued  by  him. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Gaey,  J. 

We  ought  not  to  go  into  the  merits  of  this  case. 

The  abstract  shows  that  the  appellant  proceeded  below 
upon  the  arrest  as  the  trespass  complained  of  (with  the  pre- 
vious interview  in  the  street,  Hennessej'^  had  no  connection), 
and  the  appellant  could  not  pursue  two  jointly  for  a  sep- 
arate trespass  by  one. 

The  abstract  does  not  show  who  made  the  complaint,  nor 
who  issued  the  warrant  that  was  put  in  evidence,  and  there- 
fore does  not  show  that  either  of  the  defendants  below  had 
any  connection  with  the  arrest.  The  fact  that  the  appellant 
was  taken  before  Hennessey  is  no  proof  that  he  issued  the 
warrant,  as  that  may  have  been  done  under  Sec.  349,  Ch.  3, 
Div.  7,  of  the  Criminal  Code;  Ch.  38  Hurd  E.  S.,  1895.  Sec. 
164,  Ch.  79,  same  edition,  does  not  give  a  justice  exclusive 
jurisdiction  of  the  offense  charged.  Hankins  v.  People,  106 
111.  628;  Kennedy  v.  People,  122  111.  649. 

We  are  under  no  duty  to  look  beyond  the  abstract  for  the 
facts  of  a  case.  Chapman  v.  Chapman,  129  111.  386;  Chi- 
cago, Peoria  &  St.  Louis  Ky.  v.  Wolf,  137  111.  360. 

The  verdict  disposing  of  the  case  as  to  Hennessey,  with- 
out mention  of  Hartung,  was  an  end  of  the  case  as  to  him. 
Wilderman  v.  Sandusky,  15  111.  59. 

The  principle  of  that  case  is  not  affected  by  which  way 
the  verdict  may  be  as  to  the  defendant  named  in  it. 


Charles  F.  Swan   and  Clark   P.  Wilder   y.  James  H. 

Gilbert. 

1.  EviDENCB—iSff afemenf  hy  Managing  Partner  that  Firm  is  Insolv- 
ent Not  Objectionable  as  Conclusion, — The  testimony  of  an  active 
managing  partner  of  a  mercantile  business,  familiar  with  its  affairs, 
that  the  firm  is  either  solvent  or  insolvent,  is  not  subject  to  objection  as 
the  statement  of  a  conclusion. 

2.  Sheriff — Need  Not  go  Behind  Process,— It  is  not  the  duty  of  a 
sheriff  to  examine  the  files  of  a  cause  in  which  an  execution  issues,  to 
ascertain  whether  such  execution,  which  is  against  one  of  the  partners 
of  a  firm,  is  for  a  firm  or  an  individual  indebtedness. 


First  District — October  Term,  1896.      237 

Swan  V.  Gilbert. 

3.  Execution— 7b  J^Jiat  Extent  Plaintiff  May  Control— While  a 
sheriff  should  obey  all  proper  instructions  given  him  by  the  plaintiff  in 
an  execution,  it  is  not  his  duty,  upon  an  execution  against  one  party,  to 
levy  upon  the  property  of  another,  nor  to  apply  firm  property  to  the 
satisfaction  of  an  execution  against  one  of  the  partners  although  the 
plaintiff  may  direct  him  so  to  do. 

4.  Partnership — Rights  of  a  Judgment  Creditor  of  One  Member  of 
a  Firm, — A  partner's  interest  in  firm  property  may  be  sold  under  an 
execution  against  him  only,  but  the  purchaser  takes  the  property  pre- 
cisely as  it  was  held  by  the  defendant  in  the  execution,  subject  to  the 
rights  of  the  partnership  creditors  and  the  other  partners.  The  sheriff 
can  only  levy  upon  the  partner's  interest  in  the  whole  stock,  and  a  pur- 
chaser only  acquires  the  interest  of  such  defendant  in  such  firm  property 
as  may  remain  after  the  partnership  debts  are  paid  and  the  accounts 
between  the  partners  adjusted. 

Trespass  on  the  Case,  for  a  fdlse  return.  Appeal  from  the  Circuit 
CoTirt  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  November  80,  1896. 

Statement  of  the  Case. 

In  1892  the  plaintiffs  were  copartners  in  the  banking  busi- 
ness in  South  Chicago.  Prior  to  June  5th  of  that  year,  W. 
A.  Cave,  and  Charles  Cave  were  in  the  dry  goods  business, 
under  the  firm  name  of  Cave  Brothers.  Thev  had  become 
indebted  to  the  plaintiffs  in  the  sum  of  $1,000  for  money 
loaned  them  by  plaintiffs,  evidenced  by  the  note  of  W.  A. 
Cave,  indorsed  by  his  brother. 

About  March  1st  of  that  year  the  copartnership  of  Cave 
Brothers  was  dissolved,  and  W.  A.  Cave  and  Frank  G. 
Mathison  entered  into  a  copartnership  in  business  as  deal- 
ers in  general  merchandise  at  South  Chicago. 

The  new  firm,  as  part  consideration  of  its  formation,  as- 
sumed the  above  note,  and  on  June  5th  substituted  the 
judgment  note  of  the  firm  for  the  principal  of  $1,000,  after 
paying  the  interest  on  the  old  note  to  that  date. 

This  note  was  signed  in  the  firm  name  of  "  W.  A.  Cave 
&  Co.,"  the  signature  being  attached  thereto  by  W,  A. 
Cave  in  the  regular  course  of  partnership  business,  and  with 
the  knowledge  and  consent  of  Mathison. 
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About  March  1st,  the  new  firm  purchased  the  stock  of 
Edward  L.  Hassenstein,  who  was  then  in  the  dry  goods 
business,  paying  partly  therefor  in  cash,  the  balance  in 
notes,  the  last  of  which,  for  $500,  being  a  judgment  note, 
due  August  1, 1892. 

The  firm  conducted  two  stores,  one  at  N"o.  9206  Commer- 
cial avenue,  known  as  the  Bee  Hive,  under  the  name  and 
style  of  W.  A.  Cave  &  Co.,  the  other  at  Nos.  245  and  247 
92d  street,  under  the  name  of  F.  Q.  Mathison  &  Co.,  and 
known  as  the  Fair.  No  others  were  interested  in  the  busi- 
ness conducted  at  either  place. 

On  the  sixth  day  of  August,  1892,  W.  A.  Cave  executed 
two  chattel  mortgages  to  secure  an  indebtedness  from  the 
firm  to  Marshall  Field  &  Co.,  one  securing  the  sum  of 
$4,592.89,  signed,  ''  F.  G.  Mathison  &  Co.,"  the  firm  signa- 
ture being  attached  by  W.  A.  Cave,  and  covering  the  stock 
at  Nos.  245  and  247,  92d  street.  The  other  to  secure  an 
indebtedness  of  $4,177.49,  signed,  "W.  A.  Cave  &  Co.," 
the  firm  signature  being  attached  by  Cave,  and  covering  the 
stock  in  the  store  on  Commercial  avenue. 

On  the  evening  of  said  5th  of  August,  Charles  J.  Jones, 
then  a  deputy  sheriff  under  the  defendant,  took  possession 
of  the  respective  stores  and  stocks  under  the  above  mort- 
gages, as  the  agent  for  Marshall  Field  &  Co.,  and  also  took 
possession  of  $72  in  currency,  then  in  the  cash  drawers  of  the 
stores. 

On  the  8th  of  August,  1892,  F.  G.  Mathison  executed  two 
chattel  mortgages  on  behalf  of  the  firm,  to  secure  an  in- 
debtedness to  the  Calumet  National  Bank  of  $3,000  each, 
one  in  the  name  of  "  W.  A.  Cave  ife  Co.,"  on  the  stock  in 
the  Commercial  avenue  store,  the  other  on  the  stock  of  the 
92d  street  store,  in  the  name  of  "  F.  G.  Mathison  &  Co." 

These  mortgages  were  recorded  at  eight  o'clock  and 
thirty  minutes,  a.  m.,  on  that  day. 

Also,  on  the  8th  of  August,  1892,  F.  G.  Mathison,  on 
behalf  of  the  copartnership,  executed  a  chattel  mortgage 
to  Ella  Orb,  to  secure  an  indebtedness  of  $825  on  the  stock 
in  the  Ninety-second  street  store,  and  at  ten  o'clock  on  that 
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day,  said  Ella  Orb  placed  the  same  in  the  hands  of  said 
Jones  for  foreclosure.  In  the  Afternoon  the  Calumet  Na- 
tional Bank  mortgages  were  placed  in  the  hands  of  Jones 
for  foreclosure. 

On  the  8th  day-of  August,  1892,  iudgraent  by  confession 
was  entered  in  favor  of  the  plaintins  herein  upon  the  judg- 
ment note  of  $1,000,  executed  in  the  name  of  *'  W.  A.  Cave 
&  Co.,"  as  above  stated.  The  names  of  the  individual 
members  of  the  firm  not  appearing  as  makers,  judgment 
was  rendered  against  said  "  W.  A.  Cave,"  and  execution 
was  immediately  issued  upon  this  judgment. 

Upon  the  same  day  judgment  was  entered  in  the  Superior 
Court  in  favor  of  Edward  L.  Hassenstein  on  the  judgment 
note  signed  by  the  firm,  and  given  to  Hassenstein  on  pur- 
chase of  stock  March  1,  1892. 

The  names  of  the  copartners  not  appearing  as  the  makers 
of  this  note,  judgment  was  entered  against  "F.  G.  Mathi- 
son; "  execution  was  immediately  issued  on  said  judgment, 
and  at  one  o'clock  and  ten  minutes  of  that  day,  the  plaint- 
iffs and  Edward  L.  Hassenstein  delivered  their  respective 
executions  to  the  sheriff  for  collection,  in  accordance  with 
the  command  of  the  writs,  and  a  day  or  two  afterward  the 
sheriff  was  informed  that  the  judgments  were  on  partner- 
ship obligations. 

Jones  being  in  possession  of  the  stocks,  levied  these  exe- 
cutions as  deputy  sheriff,  and  advertised  a  sale  under  such 
levy;  posted  notices  of  sale,  and  shortly  afterward  tore 
down  said  notices.  He  also  advertised  the  property  for 
sale  under  the  Marshall  Field,  Calumet  National  Bank,  and 
Orb  mortgages.  Jones  remained  in  sole  possession  of  the 
property  from  the  time  he  seized  it  under  the  Field  mort- 
gages on  the  6th  of  August,  until  he  finally  sold  it  all  on 
the  24th  of  the  same  month.  The  sale  was  advertised 
for  the  22d  of  August,  at  ten  o'clock  a.  m.  At  that  time  it 
was  adjourned  by  Jones  until  the  24th  of  August,  at  the 
same  hour.  On  the  22d,  W.  A.  Cave  executed  two  chattel 
mortgages  on  these  stocks  to  the  J.  V.  Farwell  Company, 
one  in  the  name  of  F.  G.  Mathison  &  Co.,  to  secure  an 
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alleged  indebtedness  of  $3,500  on  the  Ninety-second  street 
stock;  the  other  in  the  nante  of  F.  G.  Mathison  &  Company 
on  an  alleged  indebtedness  of  $2,000,  covering  the  Com- 
mercial avenue  stock;  and  about  four  o'clock  p.  m.,  of  the 
22d  of  August,  1892,  the  Far  well  Company  placed  these 
mortofao^es  in  the  hands  of  Jones  for  foreclosure. 

On  the  24rth  of  August,  at  the  adjourned  sale,  the  prop- 
erty was  sold  by  Jones,  he  realizing  from  the  two  stocks  the 
net  sum  of  $18,200  over  and  above  all  costs  and  expenses, 
which,  with  the  sum  of  $72  taken  by  him  from  the  cash 
drawer,  made  the  total  net  sum  of  $18,272  in  his  hands. 
From  this  sum  he  paid  the  Marshall  Field  mortgages  in 
full,  one  of  the  bank  mortgages  in  full,  and  the  other  as  far 
as  receipts  from  the  property  covered  by  it  would  extend. 
He  also  paid  the  Orb  mortgage  in  full,  leaving  in  his  hands 
the  sum  of  $2,240.78  net  balance,  including:  the  $72  so  taken 
from  the  cash  drawers  and  not  covered  by  any  mortgage. 
There  was  no  foreclosure  of  the  Far  well  mortgages,  nor 
was  a  sale  under  them  advertised. 

While  this  money  remained  in  his  possession,  the  plaint- 
iffs in  each  of  the  judgments  demanded  that  he  satisfy  the 
executions  out  of  these  moneys. 

This  he  declined  to  do,  alleging  the  judgments  to  be 
against  the  individual  members  of  the  firm;  he  was  then  in- 
formed that  the  plaintiffs'  judgment  by  confession  was 
upon  partnership  obligations,  and  he  was  referred  to  and 
requested  to  examine  the  files  of  court  for  further  evidences 
of  that  fact.  He  refused  to  do  so,  and  paid  the  money  on 
the  Farwell  Company's  mortgages  against  the  protest  of  the 
plaintiffs,  and  returned  the  executions  nuUa  bona. 

The  plaintiffs  brought  this  action  of  case  against  the  sher- 
iff for  a  false  return;  Hassenstein  brought  a  like  action;  the 
cases  were  tried  together.  Aside  from  the  respective  notes, 
judgments  and  executions,  the  facts  are  precisely  the  same 
in  the  respective  cases. 

Trial  was  had  before  the  court  without  a  jury;  the 
finding  was  for  the  defendant,  and  plaintiffs  appeal  to  this 
court. 
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A.  B.  St.  John,  8,  A.  French,  and  D.  W.  C.  Merriam,  at- 
tomej's  for  appellants. 

The  execution  is  the  process  of  the  plaintiff,  and  he  has  a 
right  to  control  it,  and  the  officer  is  liable  for  disregarding 
the  instruction  of  the  plaintiff.  Morgan  v.  People,  59  111. 
68;  Alderson  on  Judicial  Writs  and  Process,  Sec.  181;  Trow- 
bridge V.  Cushman,  24  Pick.  (Mass.)  310. 

The  unsecured  creditor  of  a  copartnership  has  no  lien, 
legal  or  equitable,  on  the  partnership  assets,  and  no  right 
to  have  such  assets  first  applied  to  the  payment  of  his  claim 
in  preference  to  the  like  creditor  of  the  individual  partner; 
both  classes  of  creditors  stand  on  a  strict  equality  as  to  the 
individual  and  partnership  assets,  without  reference  to  the 
fact  of  partnership  or  no  partnership.  Ladd  v.  Griswold,  4 
Gilm.  37;  Farwell  v.  Cook,  42  111.  App.  293;  Hapgood  et  al. 
V.  Corn  well  etal.,  48  111.  64;  Singer  &  Niramick  v.  Carpen- 
ter, 125  111.  117;  Hanford  v.  Prouty  et  al.,  133  111.  352; 
Young  et  al.  v.  Clapp,  147  111.  191;  Farwell  et  al.  v.  Huston, 
151  III.  239. 

Although  a  partner  has  an  equitable  right  to  have  the 
assets  of  the  partnership  marshaled  and  applied  to  the 
liquidation  of  partnership  debts  and  obligations  in  prefer- 
ence to  claims  against  individual  members  of  the  firm,  he 
can  part  with,  waive  or  abandon  such  right,  and  when  he 
does  so  the  equity  of  the  creditor  is  at  an  end.  Ladd  v. 
Griswold,  4  Gilm.  38;  Singer  et  al.  v.  Carpenter,  125  111. 
120;  see  also  the  case  of  Young  et  al.  v.  Clapp  et  al.,  147  111. 
191,  where  the  court  holds  as  follows : 

"  The  equity  of  the  creditor  is  of  a  dependent  and  subor- 
dinate character  and  is  to  be  worked  out  and  enforced 
through  the  medium  of  the  equities  of  the  partners.  The 
partner  may  part  with  his  right  to  have  the  firm  prop- 
erty applied  to  the  payment  of  the  partnership  liabilities; 
when  he  does  so  the  equity  of  the  creditor  is  at  an  end." 

Flower,  SMrrn  &  Musora^ve,  attorneys  for  appellee. 
A  sheriflP  can  not  levy  upon  any  specific  article  of  partner- 
ship property,  and  segregate  that  as  the  property  of  the 
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defendant  partner,  but  must  levy  upon  the  partner's  interest 
in  the  whole  stock.  The  only  interest  he  has  in  the  proiierty 
is  in  the  surplus  after  the  partnership  debts  are  paid,  and  the 
accounts  between  the  partners  have  been  adjusted.  Mur- 
free  on  Sheriffs,  Sec.  545. 

"  The  buyer  at  an  execution  sale  can  not  acquire  a  better 
title  than  the  debtor  partner  had,  and  therefore  does  not  ac- 
quire an  absolute  title  to  the  chattels  sold,  nor  priority  over 
partnership  creditors,  but  his  title  is  subject  to  the  partner- 
ship debt  and  equities  between  partners.  He  becomes  a 
claimant  in  common  with  the  copartners  for  a  share  of  the 
surplus.  It  follows  that  in  case  the  partnership  is  insolv- 
ent, or  the  debtors' and  copartners'  equities  absorb  the  debt- 
ors' share,  the  buyer  of  the  interest  gets  nothing;  hence  the 
sheriff  is  not  liable  if  he  allow  the  effects  to  be  applied  to 
the  payment  of  the  partnership  creditor,  nor  even  if  he  re- 
lease the  levy  in  case  of  insolvency."  Bates  on  Partnership, 
Sees.  1111,  1112;  see  also  Chandler  v.  Lincoln,  52   111.  74. 

The  copartnerships  being  insolvent,  Cave's  individual  in- 
terest was  worthless;  therefore  there  was  nothing  of  value 
to  levy  on,  and  the  plaintiffs  could  not  have  been  injured  by 
the  failure  to  levy.  Chandler  v.  Lincoln,  52  111,  74;  Rainey 
V.Nance,  54  111,  29;  Richards  v.  Allen,  117  Pa.  St.  199  (11 
Atlantic  Rep.  552);  Murfree  on  Sheriffs,  Sec.  545;  2  Bates 
on  Partnership,  Sees.  1111  and  1112;  Clements  v.  Jessup,  36 
N.  J.  Eq.  569;  Commercial  Bank  v.  Wilkins,  9  Me.  28;  Lyn- 
don V.  Gorham,  1  Gallison,  367;  Rice  v.  Austin,  17  Mass. 
197;  Wilson  v.  Strobach,  59  Ala.  488;  I  Freeman  on  Execu- 
tions, Sec.  199;  State  ex  rel.  Talbott  v.  Emmons,  99  Ind. 
452;  Staats  v.  Bristow,  73  N.  Y.  264. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Upon  the  trial  of  this  cause,  it  appeared,  without  dispute, 
that  the  firm  of  W.  A.  Cave  &  Co.  and  F.  G.  Mathison  & 
Co.  was  insolvent  at  the  time  the  sheriff  received  the  plaint- 
iffs' respective  executions. 

It  is  objected  that  a  member  of  the  firm  was  permitted  to 
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testify  that  at  such  time  the  firm  was  insolvent,  it  being  in- 
sisted that  he  should  have  been  asked  as  to  the  assets  and 
liabilities  of  the  firm,  that  therefrom  a  conclusion  as  to  its 
insolvency  might  be  deduced. 

We  think  that  an  active,  managing  partner  of  a  mercantile 
business,  familiar  with  its  affairs,  is  to  be  considered  a  com. 
petent  witness  to  testify  regarding  its  insolvency,  and  that 
he  may,  upon  direct  examination,  testify  that  the  firm  is 
either  solvent  or  insolvent,  leaving  to  the  other  side,  if  dis- 
satisfied with  such  evidence,  an  opportunity  to  examine  him 
as  to  the  assets  and  liabilities  of  such  firm,  and  the  knowl- 
edge he  has  from  which  he  makes  his  statement.  Moreover, 
the  undisputed  facts  brought  out  upon  the  trial,  show  be- 
yond question  that  the  firm  was  insolvent,  as  the  witness 
testified. 

Appellants  claim  that  the  sheriff,  in  refusing  to  consider 
their  executions  as  being  liens  having  precedence  over  the 
Farwell  mortgages,  assumed  to  act  judicially ;  that  he 
should,  as  requested  by  appellants,  have  examined  the  files 
of  the  causes  in  which  appellants'  respective  judgments  were 
entered,  and  that  therefrom  he  would  have  seen  that  while 
each  judgment  was  against  but  one  of  the  partners,  it  was 
obtained  for  a  firm  indebtedness. 

It  appears  to  us  that  it  was  the  appellants  who  asked  the 
sheriff  to  act  judicially.  The  sheriff  had  in  his  hands  two 
writs,  each  of  which  ran  only  against  one  partner.  Under 
such  writ  he  had  authority  to  sell  only  the  right,  title  and 
interest  of  the  person  against  whom  the  respective  execu- 
tions ran,  and  had  no  right  to  take  or  sell  the  property  or 
interest  of  any  other  person.  It  was  not  for  the  sheriff  to 
examine  the  files  of  the  respective  causes  in  which  such  ex- 
ecutions were  issued.  His  duty  and  his  right  was  merely 
to  obey  the  command  of  the  processes  given  to  him.  Upon 
the  judgment  and  execution  against  W.  A.  Cave,  the  sheriff 
could  levy  upon  and  sell  only  the  right,  title  and  interest  of 
W.  A.  Cave ;  and  upon  the  other  judgment  and  execution 
against  F.  G.  Mathison,  the  sheriff  could  levy  upon  and  sell 
only  the  right,  title  and  interest  of  F.  G.  Mathison.    The 
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several  judgments  were  in  favor  of  different  plaintiffs.  The 
law  is  well  settled,  that  a  partner's  interest  in  firm  property 
may  be  sold  under  an  execution  against  him  only,  and  that 
interest,  whatever  it  is,  will  pass  by  such  sale  to  the  pur- 
chaser, but  the  purchaser  takes  the  interest  pr«^cisely  as  it 
was  held  by  the  defendant  in  the  execution,  subject  to  the 
rights  of  partnership  creditors  in  and  to  the  property  so 
sold,  and  also  to  the  rights  of  the  other  partners.  If,  on  a 
settlement  of  the  partnership  affairs,  the  defendant  in  the 
execution  is  entitled  to  nothing,  the  purchaser  at  sAch  exe- 
cution sale  will  not  obtain  anything  by  his  purchase.  Such 
purchaser  is  compelled  to  settle  with  the  other  partners 
precisely  as  would  the  defendant  in  the  execution,  had  his 
interest  not  been  sold.  A  judgment  creditor  of  one  partner 
^  can  not,  by  a  levy  upon  the  debtor's  interest  in  the  firm 
property,  or  a  sale  thereof  under  execution,  acquire  a  lien 
superior  to  the  rights  of  the  other  partners,  or  of  partner- 
ship creditors ;  nor  can  the  sheriff  levy  upon  any  specific 
article  of  partnership  property  and  segregate  that  as  the 
property  of  the  defendant  partner ;  but  he  must  levy,  if  at 
all,  upon  the  partner's  interest  in  the  whole  stock;  for  the 
only  interest  the  partner  has  in  the  firm  property  is  the 
surplus  after  the  partnership  debts  are  paid,  and  the  accounts 
between  the  partners  have  been  adjusted.  Murfree  on 
Sheriffs,  Sec.  54.5;  2  Bates  on  Partnership,  Sees.  1111,1112; 
Chandler  v.  Lincoln,  52  111.  74 ;  Rainey  v.  Nance,  54  111.  29 ; 
Richards  v.  Allen,  117  Pa.  St.  199;  Clements  v.  Jessup,  86 
N.  J.  Eq.  569;  Commercial  Bank  v.  Wilkins,  9  Me. '  28 ; 
Rice  V.  Austin,  17  Mass.  197 ;  Wilson  v.  Strobach,  59  Ala. 
488. 

Upon  the  hearing  of  this  cause  it  appeared  that  the  en- 
tire firm  property  was  not  equal  in  value  to  the  mortgages 
placed  thereon  by  the  firm  to  secure  partnership  debts,  and 
that  all  of  the  mortgaged  property  had  been  sold  for  part- 
nership debts,  leaving  a  portion  of  the  same  unpaid. 

As  to  the  $72  in  money,  firm  property,  which  the  sheriff 
seized,  while  it  was  not  covered  by  any  of  the  chattel  mort- 
gages, and  consequently  could  not  be  held  thereunder,  it 
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was  fipiii  property.  The  sheriff  could  not,  therefore,  apply 
the  same  to  the  satisfaction  of  either  of  the  executions 
which  he  held,  neither  of  the  same  being  against  the  part- 
ners, but  only  against  a  partner.  It  is  true  that  it  is  the 
duty  of  the  sheriff  to  obey  all  proper  instructions  given  him 
by  the  plaintiff  in  an  execution;  the  writ  is  the  plaintiff's; 
but  it  is  not  the  duty  of  the  sheriff  upon  an  execution  against 
A,  to  levy  upon  the  property  of  B,  although  the  plaintiff 
may  command  him  to  do  so.  Nor  is  it  the  duty  of  the  sheriff 
to  apply  firm  property  to  the  satisfaction  of  an  execution 
against  one  of  the  partners,  although  the  plaintiff  may 
direct  him  so  to  do. 

The  only  interest  in  the  firm  property  which  either  of  the 
plaintiffs,  by  the  respective  executions  placed  in  the  sheriff's 
hands,  could  reach  and  sell,  was  the  interest  in  the  firm 
property  of  the  respective  partners  against  whom  such  exe- 
cutions respectively  ran,  and  only  the  interest  of  such  part- 
ner in  said  $72  could  be  applied  to  the  satisfaction  of  such 
executions,  or  either  of  them. 

It  appeared  upon  the  trial  of  this  case,  that  neither  of 
the  persons  against  whom  such  executions  severally  ran, 
had,  as  against  the  creditors  of  the  firm,  any  interest  what- 
ever in  such  $72. 

We  are  not  called  upon  to  say  what  the  rights  of  the  re- 
spective plaintiffs  would  have  been  had  they,  or  either  of 
them,  filed  a  bill  setting  up  th^tt  the  judgments  were  given 
for  firm  indebtedness,  and  asked  that  as  firm  creditors  they 
be  allowed  to  prorate  with,  or  have  precedence  over  the 
Farwell  chattel  mortgages  made  subsequent  to  the  recep- 
tion by  the  sheriff  of  plaintiflfs'respective  executions. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Charles  Hasehe  y.  Fred  A.  Sass. 

1.  HuHBAND  AND  WiFE— Wi/e  has  no  Authority  to  Collect  Salary 
Due  Husband, — An  employer  has  no  right  to  pay  money  due  his  em- 
ploye to  the  employe's  wife  unless  instructed  to  do  so,  and  if  instructed, 
must  follow  the  terms  of  his  authority. 
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Assampsit,  on  the  common  comits.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  preeidhig.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Justice  Wa- 
terman dissenting.     Opinion  filed  December  14,  1896. 

"Wilbkr,  Eldridoe  &  Alden,  attorneys  for  appellant. 

A  payment  by  a  debtor  to  the  wife  of  a  creditor  is  a  pay- 
ment to  the  creditor^  and  more  especially  so^  as  in  this  case, 
where  the  debtor  has  instructions  from  the  creditor  to  so 
pay  the  debt.  Haralson  r.  Bridges,  14  111.  37;  Noble  v. 
Nugent,  89  111.  522;  Poppers  v.  Miller,  14  Brad.  87. 

SoHiNTz  &  Ives,  attorneys  for  appellee. 

A  wife  has  no  authority  in  law  to  act  for  her  husband, 
except  for  the  purpose  of  realizing  her  right  to  support;  in 
all  other  cases  she  must  be  his  agent  in  fact.  9  Am.  &  Eng. 
Enc.  of  Law,  839,  Note  12;  Schouler  on  Domestic  Kela- 
tions.  Sec.  72. 

The  husband  is  not  bound  by  his  wife's  contracts,  unless 
they  are  made  by  his  authority,  or  with  his  concurrence, 
except  he  makes  no  provision  for  her.  Martin  v.  Eobson, 
65  111.  134;  Compton  v.  Bates,  10  111.  App.  78;  Gaffield  v. 
Scott,  40  111.  App.  380. 

Mr.  Justice  Gary  delivered  the  opinioIt  of  the  Court, 

The  appellee  had  been  in  the  service  of  the  appellant  as 
ti;aveling  salesman.  The  ap]pellant  claims  that  such  service 
terminated  with  the  month  of  May,  1895,  and  August  16, 
1895,  made  a  statement  of  account,  showing  himself  in- 
debted to  the  appellee  $143.50. 

In  that  statement  the  appellant  charged  the  appellee  with 
$100  for  which  a  check  had  been  given  August  14, 1895,  by 
the  appellant  to  the  wife  of  the  appellee,  under  instructions 
given  by  the  latter  some  months  before,  as  he  was  going 
out  upon  a  trip,  to  pay  to  her  $25  per  week  for  two  weeks, 
and  $5  per  week  thereafter,  which  instructions  appellant 
followed  to  the  extent  of  paying  $75. 

Aside  from  the  consideration  that  such  instructions  could 
hardly  be  considered  to  remain  in  force  seventy-five  days 
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after  the  appellee  had  left  the  service,  a  check  of  $100  is 
not  justified  by  instructions  to  pay  $5  per  week. 

Disallowing  that  charge  of  $100,  the  verdict  of  the  jury 
exactly  agrees  with  the  statement  made  by  the  appellant. 

We  need  not  spend  time  on  other  features  of  the  case. 
The  appellant  is  not  wronged  upon  his  own  showing,  for 
his  claim  of  set-off  for  probable  profits,  if  the  appellee  had 
not  left  his  service,  is  without  warrant  of  law.  Consum- 
ers' Pure  Ice  Co.  v.  Jenkins,  58  111.  App.  519. 

The  judgment  is  affirmed. 

Mb.  Justice  Waterman  dissents. 
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1.    CovTRAcrs— Construction  of.—k  contract  provided  that  "  when  e205s  405 

the  tunnel  is  partly  in  earth  and  partly  in  rock,  the  contractor  will  be  ^^  tSo 

paid  an  additional  price  per  cubic  yard  for  rock  excavation  over  and 

above  the  unit  price  per  lineal  foot  of  tunnel  in  earth."  The  prices 
fixed  upon  were  *  •  •  •*  rock  excavation  over  and  above  cost  of  lineal 
foot  of  tunnel  or  shaft,  |2  per  cubic  yard."  Proof  of  extrinsic  circum- 
stances was  admitted  to  explain  the  contract  and  the  evidence  showing 
that  the  additional  price  provided  was  reasonable  and  proper,  it  was 
held  that  the  additional  price  applied  to  excavation  wholly  in  rock  as 
well  as  to  excavation  partly  in  rock  and  partly  in  earth. 

3.  Same— Construction  o/.— Where  a  contract  provided  that  "  when 
the  tunnel  is  in  rock,  the  brick  lining  may,  if  deemed  secure  by  the  city 
engineer,  be  reduced  one  ring  less  of  brick,"  it  was  hddf  no  provision 
having  been  made  therefor  in  the  contract,  that  no  deduction  could  be 
made  from  the  price  agreed  upon  on  account  of  an  omission  made  as 
above  provided  for. 

Assnmpsit,  for  work  and  material.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  remanded  unless  parties 
agree  to  judgment  here.    Opinion  filed  December  14,  1896, 

L.  D.  CoNDEE  and  Louis  Boisot,  Jr.,  attorneys  for  appel- 
lants. 


248  Appellate  Courts  of  Illinois. 

Vol.  67.]  Weir  v.  City  of  Chicago. 

Wm.  Gr.  Beale,  Corporation  Counsel,  Bybon  Boypen,  and 
Ed  WARD  B.  Burling,  Assistant  Corporation  Counsel,  attor- 
neys for  appellee. 

Mr.  Justice  Gary  delivbrkd  the  opinion  of  the  Court. 

October  19,  1895,  the  appellants  entered  into  a  contract 
with  the  city  for  the  construction  of  a  tunnel  under  the 
earth  for  the  introduction  of  water.  Among  the  provisions 
of  the  contract  were  these : 

"  Said  work  shall  be  done  in  accordance  with  plans  pre- 
pared for  the  doing  of  the  same,  on  file  in  the  office  of  the 
Department  of  Public  Works  of  said  city,  and  with  the 
specifications  appended  hereto,  and  made  a  part  of  this  con- 
tract. 

And  it  is  understood  and  agreed  that  no  claim  whatever 
will  be  made  by  the  said  parties  of  the  first  part  for  extra 
work  or  material,  or  for  ti  greater  amount  of  money  than  is 
herein  stipulated  to  be  paid,  unless  some  changes  in  or  addi- 
tions to  said  work,  requiring  additional  outlay  by  said  parties 
of  the  first  part,  shall  first  have  been  ordered,  in  writing, 
by  said  Commissioner  of  Public  Works." 

And  in  the  specifications  were  these  : 

"  The  tunnels  shall  be  lined  with  brick  masonry,  the 
bricks  being  laid  longitudinally  with  the  tunnel,  with  the 
edges  toward  the  center,  and  with  toothing  joints.  In 
every  instance  all  spaces  left  between  the  outside  of  the 
regular  brick  work  and  the  excavation,  shall  be  filled  in 
with  solid  brick  masonry,  but  no  allowance  will  be  made 
for  such  additional  work  and  material. 

When  the  tunnel  is  partly  in  earth  and  partly  in  rock, 
the  contractor  will  be  paid  an  additional  price  per  cubic 
yard  for  rock  excavation  over  and  above  the  unit  price  per 
lineal  foot  of  tunnel  in  earth. 

The  tunnel  shall  be  lined  with  brick  masonry  in  three 
rings,  or  about  thirteen  inches  in  thickness. 

When  the  tunnel  is  in  rock,  the  brick  lining  may,  if 
deemed  saoure  by  the  city  engineer,  be  reJuoeJ  one  ring 
less  of  brick." 
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The  prices,  so  far  as  relates  to  this  controversy,  fixe«l  by 
the  contract,  were : 

"  Tunnel  in  earth,  eight  (8)  feet  internal  diameter,  sixteen 
dollars  and  sixty-five  cents  ($16.65)  per  lineal  foot. 

Tunnel  in  rock,  eight  (8)  feet  internal  diameter,  fifteen 
dollars  and  ninety  cents  ($15.90)  per  lineal  foot. 

Rock  excavation  over  and  above  cost  of  lineal  foot  of 
tunnel  or  shaft,  two  dollars  ($2.00)  per  cubic  yard." 

The  appellants  sued  for  work  done  in  the  tunnel,  and  re- 
covered $3,878.60,  about  which  there  is  no  controversy. 

They  claimed  more,  and  the  parties  agreed  that  their 
differences  are : 

''  First.     Whether  or  not  the  contractors  are  entitled  to 
compensation  at  the  rate  two  dollars  for  rock  excavation 
per  cubic  yard  within  the  cross-section  lines  of  the  tunnel 
over  and  above  the  cost  per  lineal  foot  of  tunnel  or  shaft 
where  the  work  is  wholly  in  rock. 

Second.  Whether  or  not  the  contractors  are  entitled  to 
compensation  for  the  removal  of  rock  which  breaks  outside 
of  the  cross-section  lines  as  indicated  by  the  engineer. 

Third.  Whether  the  contractors  are  entitled  to  compen- 
eation  for|  filling  in  with  solid  brick  masonry  outside  the 
cross-section  lines  of  the  tunnel,  called,  technically,  'back 
masonry.' 

Fourth.  Whether  any  allowance  in  respect  to  the  third 
rinsT  of  brick  mentioned  in  the  contract,  where  such  third 
ring  is  omitted  by  permission  of  the  engineer,  should  be 
male  either  in  favor  of  the  contractors  or  of  the  city." 

First,  it  is  contended  by  the  city  that  the  two  dollars  per 
cubic  yard,  over  and  above  cost  of  lineal  foot,  are  to  be  al- 
lowed only  where  '*  the  tunnel  is  partly  in  earth  and  partly 
in  rock." 

The  work  done  by  the  appellants  was  wholly  in  rock.  If 
reference  ought  to  be  made  to  extrinsic  circumstances  in 
construing  the  words  of  the  contract,  it  appears  that  in  the 
specifications  there  was  an  "  approximate  estimate  of  quan- 
tities "  that  there  would  be  in  the  work  to  be  done  by  the 
appellants : 

"  2,000  lineal  feet  of  eight  (8)  feet  tunnel  in  earth. 
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18,000  lineal  feet  of  eight  (8)  feet  tunnel  in  rock." 

And  it  also  appears  that  the  cost  of  constructing^  the  tun- 
nel through  rock  was  more  than  through  earth;  as  the  city- 
engineer  testified,  "  from  three  dollars  to  four  dollars  per 
foot  on  the  average  material,  as  we  find  it  through  here. 
There  are  places  where  the  rock  would  cost  a  good  deal 
more  than  that  over  the  earth;"  and  by  a  calculation  made 
by  an  assistant  city  engineer,  the  allowance  of  two  dollars 
per  cubic  yard  for  rock,  would  bring  the  price  to  be  paid  to 
the  appellants  up  to  $21.20  per  lineal  foot  of  the  tunneL 

The  specifications  stated  that  '*  borings  have  been  made 
by  the  city  near  the  proposed  routes  of  the  tunnels;"  but 
the  evidence  is  that  the  earth  shown  by  the  borings  was  in 
a  part  of  the  work  not  reached  by  the  appellants. 

Now,  the  words  which  provide  for  the  two  dollars  per 
cubic  yard  of  rock  excavation  in  addition  to  the  cost  per 
lineal  foot,  when  read  in  the  light  of  these  circumstances, 
do  not  make  an  unreasonable  addition  to  the  price  to  be 
paid  to  the  appellants,  if  literall}'^  enforced.  On  that  first 
question  we  therefore  hold  that  the  appellants  are  in  the 
right. 

On  the  second  and  third  questions,  the  second  sentence 
above  quoted  is  explicit  against  the  claim  of  the  appellants. 

It  appears  that  they  have  already  been  paid — how  much 
is  not  shown — something  for  "  back  masonry,"  as  provided 
for  in  the  fourth  sentence  quoted,  which  contains  another 
express  negative  of  any  claim  therefor. 

On  the  fourth  question  the  answer  must  be,  that  no  al- 
lowance is  to  be  made.  Where  the  third  ring  is  omitted  by 
direction  of  the  city  engineer,  the  work  is  done  in  accord- 
ance with  the  specifications,  as  literally  as  would  be  the 
case  if  only  two  rings  were  mentioned  at  all. 

It  follows  that  the  appellants  are  entitled  to  recover  on 
account  of  the  rock  excavation,  deducting,  however,  what 
has  been  paid  them  for  back  masonry.  If  the  parties  can 
agree  upon  the  figures,  we  will  enter  judgment  here — the 
case  having  been  tried  without  a  jury — otherwise  we  will 
reverse  the  judgment  and  remand  the  case  for  a  new  trial 
in  accordance  with  this  opinion. 


FiEST  District — October  Term,  1896.       251 

Gilbert  v.  Kuppenheimer. 


James  H.  Gilbert  y.  B.  Kuppenheimer  et  al. 

1.  Appellate  Court  Practice— WTiaf  Abstract  Must  Show.— 
Whether  the  evidence  justified  the  verdict  is  not  a  question  for  the 
AppeUate  Court  where  the  abstract  of  the  bill  of  exceptions  does  not 
show  any  motion  for  a  new  trial,  nor  that  all  the  evidence  is  in  it. 

2.  Expert  Testimony— TVZiai  is  JVof.— Whether  the  amount  of 
goods  purchased  by  a  firm  was  unusual,  is  not  a  question  for  an  opinion 
by  anybody  but  the  jury,  when  all  circumstances  are  shown. 

Replevin  from  Sheriff.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Nathaniel C.  Ska&s,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  December 
14,  1896. 

John  W.  Byam,  attorney  for  appellant. 

Tenney,  McConnell  &  Coffeen,  attorneys  for  appellees. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellees  replevied  from  the  possession  of  the  appel- 
lant goods  which  he,  as  sheriff,  had  levied  upon  under  exe- 
cution against  the  firm  of  McBride  &  Kahn,  upon  the  claim 
that  the  firm  bought  the  goods  from  the  appellees  by  prac- 
ticing a  fraud. 

Whether  the  evidence  justified  the  verdict  of  the  jury  in 
favor  of  the  appellees,  is  not  a  question  here,  as  the  abstract 
of  the  bill  of  exceptions  does  not  show  any  motion  for  a 
new  trial  (French  v.  Hotchkiss,  60  111.  App.  580)  nor  that 
all  the  evidence  is  in  it.     Ballance  v.  Leonard,  37  111.  43. 

The  abstract  contradicts  the  record  in  stating  that  Mc- 
Bride was  not  permitted  as  a  witness  to  testify  that  when 
he  bought  the  goods  ho  intended  to  pay  for  them,  and  then 
the  brief  argues  that  as  error,  which  method  of  presenting 
a  case  is  not  satisfactory. 

Whether  the  amount  of  goods  purchased  by  the  firm  was 
unusual,  as  compared  with  anything,  was  not  a  question 
for  an  opinion  by  anybody  but  the  jury,  when  all  circum- 
stances were  shown,  and  no  error  was  committed  in  exclud- 
ing the  testimony. 

The  judgment  is  affirmed. 
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1.  Appeam— Can  he  Taken  Only  in  Compliance  tcith  Statute, — 
AppeaJs  are  purely  and  only  of  statutory  creation;  and  can  be  taken 
only  in  compliance  with  statutory  conditions. 

2.  Samb — Row  Taken,  —An  appeal  is  accomplished  only  by  filing  the 
bond. 

8.  ^KiSR— Agreement  of  Parties  Will  Not  Confer  Jurisdiction  of. — 
A  court  of  appeal  can  not  acquire  jurisdiction  over  the  records  of  in- 
ferior courts  by  agreement  of  parties. 

4  Same — From  Interlocutory  Orders — How  Taken. — In  order  to  per- 
fect the  appeals  from  interlocutory  orders  allowed  by  statute,  the  bond 
must  be  filed  within  thuiy  days  after  the  entry  of  the  order  appealed 
from,  and  must  also  be  approved  by  the  clerk.  The  statute  does  not 
contemplate  that  the  court  entering  the  order  shall  have  anything  to 
do  with  the  appeal. 

Bills  in  Chancery.— Interlocutory  orders.  Appeals  from  Superior 
CJourt  of  Cook  Coimty;  the  Hon.  John  Barton  Payne,  Judge,  presiding 
in  the  first,  second,  third,  fourth  and  sixth  cases.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  5on.  Elbridge  Hanecy,  Judge,  pre- 
siding in  the  fifth  case.  Heard  in  this  court  at  the  October  term,  1896. 
Appeals  dismissed.    Opinion  filed  November  5,  1896. 

Stirlen  &  King,  attorneys  for  appellants  in  the  iirst 
five  cases. 

Samuel  S.  Page  and  William  E.  Church,  attorneys  for 
appellants  in  the  sixth  case. 

No  appearance  for  appellees  in  the  first  five  cases. 

Dale  &  Francis  and  Poole  &  Brown,  attorneys  for  ap- 
pellee, Taylor  E.  Brown,  of  counsel,  in  the  sixth  case. 
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Mk,  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  first  four  of  these  cases  are  appeals  from  an  inter- 
locutory order  entered  by  the  Superior  Court,  February  10, 
1896,  appointing  a  receiver  of  the  assets  of  the  John  F. 
Alles  Plumbing  Company. 

The  fifth  case  is  an  appeal  from  an  interlocutory  order 
entered  by  the  Circuit  Court,  July  3,  1896,  granting  an 
injunction  restraining  Anderson  from  doing  certain  things. 

In  neither  of  these  five  cases  have  any  of  the  appellees 
entered  any  appearance  in  this  court. 

The  last  of  the  six  cases  is  an  appeal  from  an  interlocu- 
tory order  entered  by  the  Superior  Court,  August?,  1S96, 
granting  an  injunction  restraining  Shea,  Smith  &  Com- 
pany (a  corporation)  from  doing  certain  things. 

This  case  is  argued  here  upon  the  merits  by  briefs  on 
both  sides. 

In  the  last  three  of  the  first  four  cases,  the  appellants,  at 
the  time  the  order  was  entered,  prayed  and  were  allowed 
an  appeal  upon  filing  a  bond  in  ten  days,  and  within  ten 
days  bonds  were  filed,  approved  by  a  judge  of  the  Superior 
Court. 

In  the  first  of  these  four,  March  9,  1896,  the  appellant 
prayed  and  was  allowed  an  appeal  upon  filing  a  bond  in 
ten  days,  to  be  approved  by  the  clerk  of  that  court,  and 
March  19,  1896,  an  order  was  entered  extending  the  time 
for  filing  the  bond  two  days.  March  20,  1896,  a  bond,  ap- 
proved by  that  clerk,  was  filed. 

In  the  fifth  case,  August  1,  1896,  the  appellant  prayed 
and  was  allowed  an  appeal,  upon  filing  a  bond  in  twenty 
days,  to  be  approved  by  the  clerk  of  that  court.  August 
13,  J  896,  a  bond  approved  by  that  clerk  was  filed. 

In  the  last  case  at  the  time  the  order  was  entered,  the 
appellant  prayed  and  was  allowed  an  appeal  upon  filing  a 
bond  in  forty  days,  to  be  approved  by  the  court,  and  Sep- 
tember 15,  1896,  on  stipulation  of  the  parties,  an  order  was 
entered  extending  the  time  for  filing  the  bond  nineteen 
days.  September  29,  1896,  a  bond,  approved  by  a  judge  of 
that  court,  was  filed. 


254  Appellate  Courts  of  Illinois, 

Vol.  67.]  John  F.  Alles  Plumbing  CJo.  v.  Allee. 

Whether  these  appeals  are  properly  here  is  a  jurisdic- 
tional question. 

The  constitution.  Sec.  11,  Art.  6,  confers  upon  this  court 
jurisdiction  of  "  such  appeals  and  writs  of  error  as  the  gen- 
eral assembly  may  provide." 

The  general  assembly,  by  an  act  of  June  14,  1887,  Starr 
&  Curtis'  St.,  page  3171,  Ch.  1 10,  Sec.  107,  enacted  that "  an 
appeal  may  be  taken  from"  interlocutory  orders  like  those 
here  involved,  "  Provided^  that  such  appeal  is  taken  within 
thirty  days  from  the  entry  of  such  interlocutory  order."  A 
subsequent  sentence  requires  that  "  the  party  taking  such 
appeal  shall  give  bond,  to  be  approved  by  the  clerk  of  the 
court  below,  to  secure  costs  in  the  Appellate  Court." 

It  is  hardly  necessary  to  cite  authority  that  appeals  in 
this  State  are  purely  and  only  of  statutory  creation  (Greve 
V.  Goodson,  142  111.  355,  Farson  v.  Gorham,  117  111.  137), 
and  can  be  taken  only  in  compliance  with  statutory  con- 
ditions. Tedrickv.Wells,  152111.  214;  Fairbank  v.  Streeter, 
142  111.  226;  Darwin  v.  Jones,  82  111.  107. 

And  this  last  case  (as  well  as  the  first)  shows  that  in  the 
then  opinion  of  the  Supreme  Court,  the  taking  of  an  appeal 
was  accomplished  only  by  filing  the  bond.  The  case  was  an 
appeal  from  the  County  Court  to  the  Circuit  Court,  and  by 
law  the  appeal  was  to  be  taken  in  the  same  manner  as  an 
appeal  from  a  justice. 

An  appeal  from  a  court  having  no  jurisdiction  of  the  sub- 
ject-matter, to  a  court  having  original  jurisdiction  of  the 
subject-matter,  and  a  trial  there  by  consent,  enables  the 
latter  court  to  render  a  valid  judgment.  Randolph  County 
V.  Ralls,  18  111.  29. 

So  also  an  invalid  appeal  from  a  court  having  jurisdiction 
of  the  subject-matter,  to  another  court*  having  also  original 
jurisdiction,  and  a  trial  there,  after  having  submitted  to  the 
jurisdiction,  has  the  same  efl'ect.  Mitchell  v.  Jones,  17  111. 
235. 

And  the  irregularity  of  taking  a  case  by  appeal  to  a  court 
having  jurisdiction  to  review  on  a  writ  of  error,  may  be 
waived  by  submitting  the  case  upon  the  merits.  Brady  v. 
People,  51  111.  App.  112, 
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But  nowhere  is  it  held  that  the  want  of  jurisdiction  over 
the  subject-matter  can  be  waived.  Consent  can  not  give 
the  Supreme  Court  jurisdiction  of  an  appeal  that  should 
have  been  taken  to  an^  Appellate  Court.  Fleischman  v. 
Walker,  91  111.  318;   Wright  v.  People,  92  111.  696. 

The  appellants  would  not  contend,  in  the  face  of  the  re- 
peated decisions  of  the  Supreme  Court  to  the  contrary,  that 
appeals  would  lie  from  these  interlocutory  orders,  but  for 
the  act  of  1887.  And  the  objection  to  such  appeals  would 
be  jurisdictional.  Cunningham  v.  Loomis,  17  111.  555,  and 
cases  there  cited;  Tillage  of  Jefferson  v.  Bohemian  Nat. 
C^m.  Ass'n,  5  111.  App.  230. 

This  court  can  not  "  acquire  jurisdiction  over  the  records 
of  inferior  courts  by  agreement  of  parties."  Moore  v. 
Bolin,  5  III.  App.  666. 

Now  that  neither  of  these  appeals  was  taken  in  compli- 
ance with  the  statute,  is  too  plain  for  argument. 

In  each  of  them  either  the  bond  was  filed  more  than 
thirty  days  after  the  order  appealed  from  was  entered,  or  it 
was  not  approved  by  the  clerk.  The  statute  does  not  con- 
template that  the  court  entering  the  order  shall  have  any- 
thing to  do  with  the  appeal. 

In  raanv  of  the  counties  of  this  State — I  believe,  without 
a  critical  search,  a  large  majority — the  session  of  the  court 
would  be  ended,  and  the  judge  gone  elsewhere,  before  the 
thirty  days  in  which  the  appeal  might  be  taken  would 
elapse. 

The  taking  of  an  appeal  under  this  act  consists  of  a  single 
act — ^filing  a  bond  approved  by  the  clerk;  as  the  taking 
an  appeal  from  the  judgment  of  a  justice  is  done  by  filing  a 
bond  with  the  justice,  approved  by  him,  or  with  the  clerk 
of  the  court,  approved  by  him. 

No  prayer  for  an  appeal  is  to  be  addressed  to  anybody, 
and  nobody  can  fix  any  conditions  for  the  appeal. 

If  we  consider  these  appeals  on  the  merits,  we  must,  to 
be  consistent,  consider  all  appeals  from  such  orders  supposed 
to  be  takeu  at  any  time,  in  any  manner,  and  brought  here 
by  consent  of  parties,  without  any  regard  to  the  provisions  of 
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the  statute,  and  thus  hold  that  the  parties  may  confer  upon 
this  court  jurisdiction  forever  to  review  and  reverse  orders 
of  lower  courts,  in  causes  in  which  the  constitution  and  laws 
of  the  State  have  not  conferred  such  jurisdiction. 

The  appeals  are  all  dismissed  at  the  costs  of  the  appel- 
lants, respectively. 


John  Purcell  y.  J.  C.  Henry, 

1.  VrjlOTICE— Refused  to  Allow  Filing  of  Plea^When  Proper, — 
Where  a  defendant  admits  an  indebtedness  to  the  plaintiff,  it  is  not  error 
to  refuse  him  leave  to  plead.  The  question  being  as  to  the  amount  due, 
can  just  as  well  be  tried  upon  the  assessment  of  damages,  without  a  plea 
as  with  one. 

2,  Same — Motions  for  New  Tried — WTien  Not  Necessary, — Errors  of 
law  committed  by  the  judge  during  the  progress  of  the  trial,  and  duly 
excepted  to  at  the  time,  may  be  assigned  for  error  in  an  Appellate  Court, 
though  no  motion  for  a  new  trial  was  interposed  in  the  trisd  court. 

8.  Same— JB(Jnd  for  Costs — When  Failure  to  Require  Not  Ground 
for  Complaint, — It  appearing  from  a  defendant's  own  affidavit  that  a 
judgment  for  some  amount  should  be  rendered  against  him,  a  refusal  to 
require  a  non-resident  plaintiff  to  file  a  cost  bond  could,  under  no  cir- 
cumstances, injure  such  defendant,  and  he  can  not  complain. 

4.  Evn)ENCE — Wliat  Competent  to  Prove  State  of  Account. — A  wit- 
ness who  states  that  he  is  not  familiar  with  the  deliveries  of  goods  by  the 
plaintiff  to  the  defendant,  but  is  familiar  with  the  plaintiff's  books  and 
knows  "something  near"  the  amount  of  goods  delivered,  should  not  be 
allowed  to  state  the  condition  of  the  account  between  the  parties  without 
reference  to  the  books. 

Assumpsit,  on  the  common  counts.  Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded,  unless 
remittitur  be  entered.    Opinion  filed  December  14,  1896. 

Bantz  &  Casey,  attorneys  for  appellant 

Allen  &  Blake,  attorneys  for  appellee. 

Mr.  PRBsiDiNa  JusTioE  Shepard  dbliverbd  the  opinion 
OF  THE  Court. 
This  action  was  brought  by  appellea,  as  plaintiff,  to  re- 
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cover  from  the  appellant,  as  defendant,  for  a  quantity  of 
cord  wood  claimed  to  have  been  sold  and  delivered. 

The  defendant  being  defaulted  for  want  of  appearance, 
judgment  for  $804.53  was  rendered  against  him. 

A  few  days  later,  at  the  same  term,  the  defendant  ap- 
peared, and  upon  a  showing  made  by  affidavit,  the  court 
ordered  a  vacation  of  the  judgment,  but  refused  leave  to 
the  defendant  to  plead. 

The  defendant,  by  his  affidavit,  admitting  that  $233.31 
was  due  from  him  to  the  plaintiff,  it  was  not  error  to  re- 
fuse him  leave  to  plead.  The  only  defense  was  as  to  the 
amount  due,  and  that  question  could  be  just  as  well  tried 
upon  the  assessment  of  damages  without  a  plea  as  with 
one. 

Subsequently,  the  cause  was  submitted  to  a  jury  to  assess 
the  plaintiffs  damages,  and  upon  the  verdict  for  $772.80, 
judgment  was  rendered. 

Upon  that  trial  the  defendant  appeared,  by  counsel,  and 
cross-examined  the  plaintiff's  witnesses,  but  offered  no  evi- 
dence in  his  own  behalf,  as  he  had  the  right  to  do. 

The  errors  assigned  raise  the  questions  that  the  ver- 
dict was  contrary  to  the  evidence,  and  that  there  was  error 
in  admitting  improper  evidence. 

The  plaintiff  testified  that  the  oral  contract  he  had  with 
the  defendant  was  to  ship  to  him  wood  from  Indiana,  at 
$3.50  a  cord,  less  the  freight  to  defendant's  wood-yard  in 
Chicago,  and  that  he  delivered  wood  to  defendant  under 
such  contract,  but  he  was  unable  to  state  how  much,  or 
whait  amount  was  due  from  the  defendant  on  account 
thereof,  he  stating  that  his  book-keeper,  Riley  Scholl,  knew 
of  the  condition  of  the  account.  He  also  testified  that  he 
delivered  one  car  load  of  eleven  cords  of  a  different  kind  of 
wood  from  that  contemplated  by  the  contract,  but  in  an- 
swer to  a  question  by  his  counsel  as  to  the  value  of  such 
wood,  his  answer  was  that  "  we  sold  it  to  others  at  four  and 
a-half  "  dollars  a  cord. 

Scholl,  the  book-keeper,  was  called,  and  in  answer  to  a 
question  by  plaintifTs  counsel  as  to  whether  he  was  familiar 
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with  the  shipments  of  wood  by  plaintiff  to  defendant,  he 
answered:  "No,  bnt  I  am  familiar  with  Mr.  Henry's 
books." 

This  answer  was  followed  by  another  question,  as  to 
whether  he  knew  the  number  of  cords  shipped  (which  ques- 
tion was  objected  to  by  defendants,  on  the  ground  that  the 
books  would  be  the  best  evidence,  but  the  objection  was 
overruled  and  an  exception  duly  taken  to  the  ruling),  to 
which  he  answered  :  "  Yes,  sir;  something  near  it."  Then 
in  answer  to  the  direct  question  of  how  many  cords  were 
shipped  (to  which  there  was  also  an  overruling  of  an  objec- 
tion that  was  interposed  and  due  exception  taken),  he  an- 
swered, 775  11-32  cords  of  one  kind,  and  eleven  cords  of 
another. 

The  examination  then  proceeded  at  some  length,  as  to 
what  amount  the  defendant  had  been  credited  with,  and  as 
to  the  value  of  the  separate  car  load  of  eleven  cords,  when 
the  court  interrupted  with  a  remark,  which,  together  with 
all  that  followed,  we  quote : 

"  The  Court :  Why  not  find  out  how  much  they  owe 
you? 

Mr.  Blake :  What  is  the  balance  due !  A.  That  is  with 
the  amount  that  was  paid  recently  ? 

Q.  Deducting  the  amount  paid  us,  what  is  the  balance 
due?    A.     $772.80. 

The  Court :    That  is  all  there  is  of  this  lawsuit,  $772.80." 

And  there  the  evidence  closed. 

There  were  no  instructions  given  to  the  jury,  and  none 
were  asked. 

The  jury  then  returned  a  verdict  for  the  amount  stated  in 
the  final  remark  by  the  judge,  and  judgment  upon  the  ver- 
dict was  rendered. 

A  motion  thereupon  followed  to  set  aside  the  judgment^ 
which,  being  continued,  was,  at  a  subsequent  term,  overruled 
and  this  appeal  has  followed. 

It  must  be  apparent,  we  think,  that  there  was  no  compe- 
tent evidence  to  sustain  the  verdict. 

The  only  witness  tvho  testified  to  the  condition  of  the 


First  District — October  Term,  1896,      259 

Purcell  V.  Henry. 

^ — ■ ■ - ^  I  I  Mil  I  ■  ■■    ■         ■  ■  ^IM  ■ 

account  between  the  parties  and  to  the  balance  due,  stated 
that  he  was  not  familiar  with  the  shipments  of  wood,  but 
was  familiar  with  plaintiffs  books. 

The  books  were  not  introduced  or  offered,  even  if  they 
would  have  furnished  competent  evidence  of  anything.  The 
only  evidence  of  the  shipment  of  any  wood  consisted  in  the 
testimony  of  the  plaintiff  that  some  wood  was  delivered,  but 
he  did  not  know  how  much,  and  of  the  book-keeper  that  he 
knew  "  something  near  "  the  number  of  cords  shipped,  and 
then  went  on  to  specify  what  the  number  was. 

How  it  was  that  this  witness  knew,  in  the  absence  of  the 
books,  what  they  showed,  and  how  he  knew  what  shipments 
were  made,  when  he  had  testified  previously  that  he  did 
not  know  more  than  "  something  near  "  to  it,  is  not  made 
to  appear  in  the  case. 

After  he  had  testified  to  what  was  in  substance  equal  to 
saying  that  he  knew  nothing  about  theTnatter,  except  what ' 
the  books  showed,  his  testimony  was  properly  objected  to, 
and  the  objection  was  improperly  overruled. 

Book  accounts  can  not  be  proved  in  such  a  way,  and  ship- 
ments or  deliveries  of  goods  are  required  to  be  proved  by 
the  testimony  of  a  witness  who  knows  of  them,  or  by  some 
other  competent  evidence.  Neither  course  of  making  the 
proof  was  observed  in  this  instance. 

But  it  is  said  that  the  error  can  not  be  urged  because 
there  was  no  motion  for  a  new  trial. 

To  deny  that  there  was  a  motion  for  a  new  trial,  is  to 
assume  that  the  motion  to  vacate  the  judgment  was  not 
equivalent  to  a  motion  for  a  new  trial.  But,  however  that 
may  be,  the  incompetent  testimony  was  objected  to,  and 
the  grounds  of  the  objection  stated,  as  soon  as  it  was 
offered,  and  the  ruling  of  the  court  in  overruling  the 
objection  was  promptly  excepted  to. 

The  late  Mr.  Justice  Bailey  stated  the  rule  to  be  as  fol- 
lows: 

"  The  rule  seems  to  be  that  errors  of  law  committed  by 
the  judge  daring  the  progress  of  the  trial  and  duly  excepted 
to  at  the  time,  may  be  assigned  for  error  in  an  Appellate 
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Court,  though  no  motion  for  a  new  trial  has  been  interposed 
in  the  trial  court.  *  *  *  Alleging  in  a  motion  for  a 
new  trial  errors  of  law  committed  during  the  trial,  is  merely 
calling  upon  the  judge  to  decide  a  question  which  he  has 
already  determined,  a  second  time.  *  *  *  The  view 
above  expressed  is  fully  sustained  by  Smith  v.  Gillett,  50 
111.  290,  where,  after  consideration  of  various  authorities,  it 
was  held  that  a  decision  of  the  trial  court  improperly 
excluding  competent  evidence,  if  excepted  to  at  the  time, 
may  be  assigned  for  error  in  an  Appellate  Court,  though  no 
motion  for  a  new  trial  has  been  made."  Leyenburger  v. 
Paul,  25  III.  App.  480. 

There  was  no  exception  taken  to  the  final  remark  of  the 
court,  which,  it  is  argued,  was  what  the  jury  predicated 
their  verdict  upon,  and  we  will  not  comment  concerning  it. 

Probably  the  plaintiff  should  have  been  required  to  file  a 
bond  for  costs,  but  it  appearing  from  defendant's  own  affi- 
davit that  a  judgment  for  at  least  $233.31  should  go  against 
him,  it  does  not  appear  that  the  error,  if  it  were  such,  in 
denying  his  motion  that  plaintiff  be  required  to  file  a  bond, 
could,  under  any  circumstances,  injure  him. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
unless  the  appellee  shall  elect,  within  ten  days,  to  remit 
from  his  judgment  down  to  the  sum  of  $233.31^  admitted 
by  the  defendant  to  be  due. 


Henry  B.  Huntington  v.  Eva  Aurand. 

1.  Words  and  Phrases— 4Pi^^^  Bonds— Construction, —The  legal 
effect  of  the  words  in  an  appeal  bond  that  the  obligor  will  pay  the 
amount  of  '*  judgment,  costs,  interests  and  damages  rendered  and  to  be 
rendered  against  him/'  is  that  he  shall  pay  the  judgment  already  ren- 
dered against  him,  and  such  judgment  as  shall  be  rendered  against  him 
by  the  Supreme  Court  in  case  the  judgment  appealed  from  shaU  be  af- 
firmed. Such  words  do  not  include  a  judgment  thereafter  rendered 
upon  new  evidence  on  a  hearing  de  novo,  as  to  the  subject  of  such  judg- 
ment. 
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Debt,  on  an  appeal  bond.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  18d6.  Affirmed  in  part.  Opinion  filed  De- 
cember 14,  1896. 

Statement  op  the  Case. 

This  was  an  action  of  debt  on  an  appeal  bond  of  $1^000, 
on  an  appeal  from  the  Appellate  Coiirt  to  the  Supreme 
Court  of  this  State,  in  the  case  of  Aurand  v.  Aurand,  re- 
ported in  111.  App.  55,  p,  426,  and  Aurand  v.  Aurand,  157 
111.  321,  Ambrose  J.  Aurand  taking  the  appeal  and  appellant 
being  the  surety  on  the  appeal  bond.  This  action  was 
brought  against  the  principal  and  his  surety. 

The  Supreme  Court  heard  the  case  at  the  October  term 
of  that  court,  1895,  and  on  full  consideration  affirmed  the 
judgment  of  the  Appellate  Court,  it  being  a  bill  for  sepa- 
rate maintenance.  The  Appellate  Court,  on  appeal,  having 
modifiiad  the  decree  of  the  Circuit  Court,  directed  that  the 
cause  be  remanded  to  the  Circuit  Court  to  enter  a  final 
decree,  as  modified  by  said  Appellate  Court,  which  was 
accordingly  done,  which  is  the  decree  in  evidence  in  the 
record  in  this  case. 

The  judgment  and  decree  of  the  Appellate  Court  in  the 
case  of  Aurand  v.  Aurand  affirmed  the  decree  of  the  Cir- 
cuit Court  in  every  respect,  except  reducing  the  amount  to 
be  paid  appellee  per  month  from  $50  to  $30  per  month. 
The  final  decree,  as  directed  by  the  Appellate  Court,  was 
that  the  said  Ambrose  J.  Aurand  pay  to  appellee,  his  wife, 
$30  at  the  end  of  each  month  until  the  further  order  of 
the  court,  commencing  the  16th  day  of  May,  1894,  $30  on 
the  16th  day  of  June  following,  and  $30  at  the  end  of  each 
succeeding  month,  for  appellee's  support. 

By  the  terms  of  the  final  decree  and  supplemental  decree, 
there  was  due  on  the  16th  day  of  January,  1896,  $80,  and  $80 
was  due  on  the  16th  day  of  February,  March  and  April 
following,  with  interest,  making  the  total  amount  $323.50, 
for  which  this  suit  was  brought,  and  judgment  rendered  for 
said  amount,  and  appeal  taken  to  this  court  by  appellant. 
But  $200  of  this  was  made  up  of  four  installments  of  $50 
each,  which  was  for  the  first  time  allowed  and  ordered 
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paid  in  the  decree  entered  after  the  cause  had  been  re- 
manded by  the  Supreme  Court  to  the  Circuit  Court. 

Frank  Soaleb,  attorney  for  appellant;  E.  Frankenstein, 
counsel. 

F.  S.  MuBPHBY,  attorney  for  appellee. 

Mr.  Justioe  Waterman  deliyereo  the  opinion  of  the 
Court. 

The  condition  of  the  bond  upon  which  this  suit  was 
brought,  is,  in  part,  as  follows: 

"  Now,  therefore,  if  said  Ambrose  J.  Aurand  shall  duly 
prosecute  his  appeal  with  effect,  and  moreover  pay  the 
amount  of  the  judgment,  costs,  interest  and  damages  ren- 
dered and  to  be  rendered  against  him,  the  said  Ambrose  J. 
Aurand,  in  case  the  said  judgment  shall  be  affirmed  in  said 
Supreme  Court,  'then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 

The  words  ^^  judgment,  costs,  interest  and  damages  ren- 
dered and  to  be  rendered  against  him,"  do  not  include  a 
judgment  thereafter  rendered  upon  new  evidence  and  con- 
sideration on  a  hearing  de  novo  as  to  the  subject  of  such 
judgment.  The  legal  effect  of  the  words  above  quoted,  is 
that  he  shall  pay  the  judgment  already  rendered  against 
him,  and  such  judgment  as  shall  be  rendered  against  him 
by  the  Supreme  Court,  in  case  the  judgment  appealed  from 
shall  be  affirmed.  Kothgerber  et  al.  v.  Wonderly,  66  111. 
890. 

As  to  the  unpaid  installments  for  alimony,  amounting  to 
$120,  and  interest  thereon,  $3.50,  the  Circuit  Court  properly 
gave  judgment. 

As  to  the  $200  solicitors'  fees,  not  adjudged  until  after 
bond  was  given,  the  plaintiff  was  not  entitled  to  judg- 
ment. 

The  cause  having  been  tried  without  a  jury,  the  judg- 
ment of  the  Circuit  Court  is  affirmed  for  $123.50,  and  re- 
versed as  to  the  residue. 

Appellant  will  recover  costs  in  this  court. 

Affirmed  as  to  $123.50,  and  reversed  as  to  residue. 
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Patrick  Geraghty  et  al.  t.  Soger  R.  Organ. 

1.  Equity  Practicb — Allegations  and  Proofs.— la  equity  practice 
the  allegations  and  proofs  must  correspond.  A  party  will  not  be  en- 
titled to  relief  although  the  evidence  may  establish  a  clear  case  in  his 
favor,  unless  there  are  averments  in  his  bill  to  support  the  case  made  by 
the  evidence. 

2.  Variances — The  Rule  in  Equity, — In  equity  a  variance  between 
the  pleadings  and  proofs  need  not  be  specifically  pointed  out  in  the 
court  below  in  the  first  instance^  in  order  to  raise  the  question  in  the 
Appellate  Court.  The  rule  in  equity  in  this  respect  is  different  from 
what  it  is  at  law. 

Mechanle's  Lien.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridob  Hanecy,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Reversed  and  remanded.  Opinion  filed  De- 
cember 14, 1896. 

Abnd  &  Ab>'d,  attorneys  for  appellants. 

Thomas  J.  O'Harb,  attorney  for  appellee;  Miohabl  J. 
AoNEw,  of  counsel. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  appellee  filed  his  petition  to  enforce  a  mechanic's 
lien  against  the  premises  of  the  appellant,  for  a  balance 
claimed  to  be  due  him  under  a  contract  for  the  construction 
of  a  building. 

It  is  contended  by  appellants  that  there  was  such  a  parol 
variation  between  the  contract  alleged  to  have  been  en- 
tered into  between  the  parties,  and  to  have  been  performed 
by  the  appellee,  and  the  proofs,  as  to  require  a  reversal  of 
the  decree  that  appellee  obtained. 

The  petition  alleged  the  making  of  a  contract  in  writing, 
between  the  appellee,  as  petitioner,  and  the  appellant  Pat- 
rick Geraghty,  and  averred  that  immediately  after  the  mak- 
ing of  the  contract,  he,  the  appellee,  commenced  work  un- 
der the.  same,  and,  in  compliance  therewith,  furnished  all 
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the  material  and  labor  for  the  completion  of  the  contract, 
"  and  did  in  all  respects  comply  with  the  terms  of  said  con- 
tract and  specifications  and  drawings  therein  referred  to." 
The  written  contract,  and  the  plans  and  specifications, 
were  offered  in  evidence.  The  contract,  not  including  the 
plans  and  specifications,  was  as  follows : 

"  Chicago,  III.,  May  8,  1894. 
This  is  to  certify  that  Roger  R.  Organ,  mason  and  general 
contractor,  is  to  build  a  Bid.  at  4620  Cottage  Grove  Ave., 
for  the  sum  of  ($6,000)  six  thousand  dollars,  everything 
complete,  according  to  the  plans  and  specifications,  except 
mantels  and  furnaces.    8tone  front. 

RoGEB  R.  Okgan, 
Patbick  Gkkaghty, 
J.  DkMabia." 

It  is  not  necessary  to  refer  to  the  contents  of  the  specifi- 
cations, or  to  the  drawings  of  the  plans,  further  than  to  say 
that  in  several  particulars,  admitted  by  the  appellee,  there 
w^ere  substantial  changes  and  omissions  in  them,  made  by 
oral  agreement  between  the  owner  and  the  contractor,  after 
they  were  prepared,  and  either  before  the  contract  was 
signed,  or  during  the  progress  of  the  work. 

As  nearly  as  we  can  understand,  from  what  does  not 
seem  to  be  a  very  intelligently  connected  statement  by  the 
appellee  himself,  these  oral  changes  came  to  be  made  under 
the  following  circumstances : 

The  appellant,  having  in  contemplation  the  erection  of  a 
building  on  the  lot  in  question,  had  his  attention  directed 
to  a  building  in  another  part  of  the  city  as  one  that  would 
be  desirable  to  duplicate  on  his  lot,  and  he  was  pleased  with 
it,  except  that  it  was  some  six  feet  less  in  depth  than  he 
wished  his  to  be.  The  plans  and  specifications  were,  ac- 
cordingly, prepared,  and  appellee  made  a  bid  to  put  up  the 
building  in  accordance  with  them,  for  $7,000.  The  appel- 
lant was  not  able,  or  willing,  to  pay  so  much,  but  offered 
to  pay  $6,000.  And  it  was  then  agreed  by  the  parties  to 
substitute  rubble  stone  for  dimension  stone  in  the  founda- 
tion, to  omit  plastering  the  basement  and  to  change  the 
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sizes  of  the  roof  and  ceiling  joists,  besides  other  less  mate- 
rial matters;  and  then  the  contract  was  signed  for  the  price 
of  $6,000,  but  without  making  any  change  in  the  specifica- 
tions. 

Afterward,  and  during  the  progress  of  the  work,  other 
less  important  variations  were  agreed  to  orally,  and  made 
in  the  construction,  particularly  of  chimneys,  etc. 

The  appellee  should  have  amended  his  petition  when 
the  proof  of  these  changes  was  made,  if  he  wished  to  avoid 
the  objection  to  his  decree  that  has  been  interposed. 

It  has  been  a  long  established  rule  in  equity  practice,  that 
the  allegations  and  proofs  must  correspond,  and  that  a 
party  will  not  be  entitled  to  relief,  although  the  evidence 
mav  establish  a  clear  case  in  his  favor,  unless  there  are  aver- 
ments  in  the  bill  to  support  the  case  made  by  the  evidence. 
Morgan  v.  Smith,  11  111.  194. 

The  allegation  is  specific,  that  appellee  performed  accord- 
ing to  the  terms  of  the  '^contract  and  specifications  and 
drawings." 

Appellee's  own  testimony  shows  clearly  that  he  did  not 
so  perform,  but  that,  on  the  contrary,  he  performed  under  a 
verbal  agreement  with  the  appellant,  or  under  an  agreement 
partly  in  writing  and  partly  oral. 

But  appellee  insists  that  the  variance  was  not  specifically 
|X)inted  out  in  the  court  below.  We  need  not  look  to  see 
whether  it  was  or  not.  The  rule  is  different  in  equity  from 
what  it  is  at  law  in  that  respect. 

We  will  not  discuss  the  other  reasons,  either  in  favor  of 
or  against  a  reversal  of  the  decree.  The  one  question  we 
have  dealt  with  appears  to  be  the  only  important  one,  or  at 
least  the  only  one  for  which  a  remedy  by  amendment  will 
not  readily  suggest  itself. 

The  decree  must  be  reversed  and  the  cause  remanded, 
when  the  appellee  may  amend  if  he  so  elects,  and  have  a 
'  hearing  upon  a  petition  that  will  be  supported  by  the  evi- 
dence. 

Beversed  and  remanded* 
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Charles   M.  Linington   t.  David   Dickinson^  Yermont 
Marble  Company  and  Malcolm  J.  Browne. 

1.  Voluntary  Assignments— JJg^cc*  of  Diamiasdl  of  Proceedings 
upon  Difmenting  Creditor. — As  against  the  subsequent  dissent  of  a 
non-assenting  creditor,  the  order  of  the  Ck)unt7  Court  dismissing  the  pro- 
ceedings under  the  assignment  of  the  debtor,  if  made  before  the  expira- 
tion of  three  months  allowed  to  creditors  to  present  their  claims,  is 
ineffectual  as  a  bar  to  any  effort  by  such  creditor  to  obtain  his  portion  of 
satisfaction  from  the  assets. 

2.  Same— Wien  a  Majority  in  Number  and  Amount  of  Creditors 
May  he  Ascertained.— 'XJn^&t  section  2  of  the  act  concerning  voluntary 
assignments,  creditors  have  three  months  in  which  to  present  their 
claims,  and  until  that  period  has  elapsed  it  is  impossible  to  tell  what 
constitutes  a  majority  of  the  creditors  *'  in  number  and  amount,**  so  as 
to  comply  with  section  15  of  such  act. 

in  Equity. — Bill  for  relief.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Patnb,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  14,  1896. 

Smiley  &  Clark,  attorneys  for  appellant;  MoGarry  & 
Nichols,  counsel. 

Otis  H.  Waldo  and  Wilson,  Moore  &  McIltaine,  at- 
torneys for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  record  shows  that  the  case  which  the  appellant  claims 
exists,  is,  that  August  16,  1895,  he  made  an  assignment  for 
the  benefit  of  his  creditors  to  the  appellee  Dickinson.  About 
November  1, 1895,  the  appellant  made  a  settlement  with  his 
creditors,  and  the  appellee  Dickinson  returned  the  property 
to  the  appellant,  less  $10,000  for  services  of  Dickinson  and 
his  attorney,  which  the  appellant  admits  he  assented  to,  but 
now  complains  that  it  was  $7,000  more  than  ought  to  be 
allowed  for  those  services. 

Next,  January  9,  1896,  Dickinson  made  an  assignment  to 
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the  appellee  Browne,  for  the  benefit  of  his,  Dickinson's, 
creditors. 

February  10,  1896,  the  appellant  presented  to  the  County 
Court,  m  re  the  latter  assignment,  his  petition  that  be 
should  be  allowed  that  $7,000  as  a  preferred  claim  against 
the  assets  of  Dickinson,  and  "  have  such  other,  further  or 
different  relief  in  the  premises  as  to  the  court  shall  seem 
meet. "  That  in  the  afternoon  of  the  same  day,  without 
notice  to  the  appellant,  through  a  combination  between  the 
appellees,  the  County  Court  was  induced  to  dismiss  the  pro- 
ceedings upon  the  assignment  of  Dickinson,  and  appellee 
Browne  returned  all  the  assets  to  Dickinson,  who  immedi- 
ately transferred  them  to  the  Vermont  Marble  Company, 
which  claims  them  as  its  own. 

Now  this  bill  by  the  appellant  is  filed,  by  which  he  asks 
such  relief  as  he  may  be  entitled  to.  The  appellees  sever- 
ally demurred,  and  the  court  sustained  the  demurrers,  and 
dismissed  the  bill. 

It  is  not  to  be  supposed  that  the  bill  is  as  free  from  oppro- 
brious charges  as  the  condensation  I  have  attempted. 

Now,  without  going  into  detail  of  what  kind  of  relief,  if 
any,  the  appellant  maybe  entitled  to,  for  such  detail  would 
be  premature  at  this  stage,  we  do  hold  that  his  bill  is  such 
as  entitles  him  to  an  inquiry  into  the  facts.  A  fiduciary 
relation  existed  between  the  appellant  and  Dickinson  when 
the  proceedings  under  the  assignment  of  the  appellant 
stopped,  and  whether  Dickinson  retained  too  much  of  the 
assets,  is  a  question  on  which  the  burden  is  upon  him.  Fox 
V.  Mackreth  and  notes,  1  Equity  L.  C,  115,  star  paging; 
Huguenin  v.  Baseley,  and  notes,  2  Ibid.  556,  star  paging. 

Whether,  should  it  be  determined  that  he  retained  too 
much,  a  claim  for  preference  over  other  creditors  of  Dickin- 
son could  have  been  allowed,  we  will  express  no  opinion. 

As  against  the  subsequent  dissent  of  a  non-assenting 
creditor,  the  order  of  the  County  Court  dismissing  the  pro- 
ceedings under  the  assignment  of  Dickinson,  was  ineffectual 
as  a  bar  to  any  effort  by  such  creditor  to  obtain  his  portion 
of  satisfaction  from  the  assets. 
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Creditors  have  three  months  in  which  to  present  their 
claims.  (Section  2  of  the  act  concerning  voluntary  assign- 
ments.)  Until  that  period  has  elapsed,  it  is  impossible  to 
tell  what  constitutes  amajority  of  the  creditors  "  in  number 
and  amount," so  as  to  comply  with  Sec.  15.  Union  Nat. 
Bank  v.  Doane,  140  111.  193. 

The  doctrine  of  Howe  v.  Warren,  15*  111.  227,  as  ex- 
plained in  Terhune  t.  Kean,  155  111.  606,  entitles  the  appel- 
lant to  an  inquiry  in  a  court  of  equity  as  to  the  validity  of 
his  claim  against  Dickinson,  and  to  what  extent,  if  at  all, 
the  other  appellees  may  be  responsible,  if  such  claim  is  sus- 
tained. 

The  decree  sustaining  the  demurrers  and  dismissing  the 
bill  is  reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  to  law  and  justice  may  appertain.  Eeversed 
and  remanded. 

After  the  foregoing  opinion  was  filed,  the  appellees  here 
prayed  an  appeal  to  the  Supreme  Court  from  the  judgment 
of  this  court  upon  the  theory  that  such  judgment  settled  the 
rights  of  the  parties,  and  was  therefore  a  final  judgment. 

With  some  misgiving  this  court  acceded  to  that  construc- 
tion, and  allowed  the  appeal  upon  a  bond  of  $9,000  to  be 
filed  by  the  appellees. 

They  remonstrate  as  to  the  amount,  but  we  see  no  reason 
to  reduce  it. 

Whether  the  theory  be  correct  or  not,  if  we  adopt  it,  our 
action  must  be  consistent  with  it.  If,  therefore,  we  allow 
an  appeal,  the  condition  of  the  bond,  which  stays  the  taking 
of  such  account,  and  puts  upon  the  appellee  all  the  risk  of 
changing  circumstances,  should  be  to  pay  what  may  ulti- 
mately be  recovered,  and  the  penalty  and  security  should 
be  such  as  to  insure  the  performance  of  the  condition. 
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Daniel  0.  Trench^  doing  business  as  Daniel  6.  Trench  & 

Co.^  T.  Hardin  County  Canning  Co. 

1.  Words  and  Phrases — Express  Warranty,— The  words,  "under- 
stand we  quote  you  only  on  cans  that  are  well  made,  tested,  and  per- 
fectly satisfactory  for  your  work,*'  contained  in  a  letter  in  which  was  a 
quotation  of  prices  and  an  offer  of  sale,  amount  to  an  express  warranty 
that  the  cans  are  to  be  good  and  iirst-class  in  every  particular  and 
suited  to  the  buyer's  business. 

2.  AQJSsra—Wften  Personally  Liable, — ^Where  an  agent  deals  with 
third  persons  who  have  no  knowledge  of  his  principal,  his  undertakings 
will  bind  him  personally. 

8.  PRAcncB — What  is  Not  a  Misjoinder. — The  joinder  of  common 
and  special  counts  in  assumpsit  is  not  a  misjoinder. 

4.  Variance— TF/iaf  is  Not.— The  fact  that  letters  in  which  was  con- 
tained a  contract  bore  a  date  different  from  that  named  in  the  decla- 
ration upon  the  contract  as  the  day  when  it  was  made,  is  no  yariance. 

Assumpsit,  upon  a  contract,  etc.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 14,  1896. 

Stephen  G.  Swisher  and  W.  N.  Horner,  attorneys  for 
appellant. 

Prentiss,  Hall  &  Grkgg,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

The  dealings  between  these  parties  began  by  a  letter 
from  the  appellee  to  the  appellant,  inquiring  the  price  of 
''cans" — ^as  the  case  shows,  tin  cans  in  which  to  pack  co- 
mestibles. 

The  appellant  replied,  his  letter  containing  this  clause  : 

"  Sellers  guaranteeing  to  pay  for  all  cans  and  contents 
spoiled  by  leaks  exceeding  two  cans  to  the  thousand,  leaks 
to  be  held  subject  to  the  order  of  seller." 

All  of  the  letters — and  there  were  many — from  the  appel- 
lant to  the  appellee,  were  on  letterheads  as  follows : 
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"Trench,  Daniel  G.  Trench  &  Co., 

Chicago.   Canning  Factory  Outfitters  and  Brokers 
in  Cans,  Canned  Goods,  Tin  Plate  &  Metals. 
31  Lake  Street,  Chicago.'* 
Without  following  the  details,  the  result  was  that  the  ap- 
pellee bought  100,000  cans,  which  were  shipped  by  a  firm 
of  Eanney  &  Phelps  of  Lewistown,  111.,  with  a  bill  of  lading 
and  draft  by  them  on  the  appellee,  attached,  which  the  ap- 
pellee paid. 

The  appellee  began  to  use  the  cans,  and  then  sent  to  the 
appellant  this  letter: 

"Hardin  County  Canning  Company, 

Successors  to  Elizabethtown  Canning  Company, 

Packers  of  Choice  Canned  Goods. 

Elizabethtown,  Ky.,  Aug.  5, 1893. 
Messrs.  Daniel  G.  Trench  &  Co.,  Chicago,  111. 

Gentlemen  :  The  car  load  of  two-pound  cans  we  bought 
of  you  were  not  near  so  good  as  the  sample  you  sent  us,  as 
far  as  appearances  were  concerned.  They  are  a  very  rough 
lot  of  cans.  This  week  we  commenced  packing,  and  we  are 
sorry  to  inform  you  that  the  number  of  leaks  is  very  much 
greater  than  the  guarantee  calls  for,  and  that  the  leaks 
come  from  the  cans  themselves.  Of  course  we  expect  to 
hold  you  to  your  guarantee,  and  we  advise  you  now  so  that 
we  can  both  be  properly  protected.  .We  have  had  practical 
tinners  to  examine  the  cans,  and  we  are  prepared  to  sub- 
stantiate all  statements  as  to  leaks.  It  might  be  to  your 
interest  to  send  a  man  here  to  examine  them.  Let  us  hear 
from  you,  as  we  want  to  do  the  proper  and  square  thing. 
But  this  is  not  a  year  for  leaks  in  anything. 

EespectfuUy,         H.  A.  Sommkbs, 

Pres.  H.  C.  C.  Co." 
To  which  appellant  replied : 

"  Trench,      Daniel  G.  Tbench  &  Co.,  Chicago. 

Canning  Factory  Outfitters  and  Brokers  in  Cans,  Canned 

Goods,  Tin  Plate  &  Metals,  3t  Lake  Street. 

Chicago,  August  23,  1893. 

Harding  County  Canning  Co.,  Elizabethtown,  Ky. 

Dear  Sirs:    Tour  favor  in  regard  to  leaks  received. 
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Dump  the  cans.  We  have  perfect  confidence  in  your  count. 
Your  claim  will  be  paid  on  basis  of  cost  of  cans  and  con- 
tents, and  you  know  this  means  packer's  cost — about  sixty- 
five  cents  per  dozen  would  be  right;  we  have  never  settled 
at  a  higher  cost  than  this  in  your  section.  We  will  send 
you  check  if  this  is  satisfactory. 

Tours  truly, 

Daniel  G.  Tbenoh  &  Co." 

And  the  appellee  answered : 

"  Hardin  County  Canning  Company, 

Successors  to  Elizabethtown  Canning  Company, 

Packers  of  Choice  Canned  Goods. 

Elizabethtown,  Ky.,  August  26,  1893. 

Daniel  G.  Trench  &  Co.,  Chicago,  111. 

Gentlemen  :  In  reply  to  your  favor  of  August  23d,  we 
expect  it  would  be  right  to  accept  your  terms  of  sixty-five 
cents  per  dozen  for  the  "  leaks."  You  need  not,  however, 
send  check  for  the  number  already  discovered,  but  we  will 
wait  and  send  you  bill  at  the  end  of  the  season  for  the  total 
amount.  We  are  having  a  good  deal  of  trouble  with  the 
cans,  but  the  number  of  leaks  is  not  so  large  as  last  week. 

Respectfully, 

H.  A.  SOMMERS." 

There  is  testimony  that  Eanney  &  Thelps  mailed,  and 
that  th6  appellee  did  not  receive  the  following : 

"Lewistown,  III.,  April  8,  1893. 
Hardin  County  Canning  Company,  Elizabethtown,  Ky. 

Gentlemen  :  We  are  shipping  you  to-day,  freight  pre- 
paid, a  car  containing  100,000  2-pound  cans,  l|-inch  open- 
ing, as  per  sale  made  to  you  through  Messrs.  D.  G.  Trench 
&  Company,  Chicago.  We  have  drawn  on  you  through 
Messrs.  Turner,  Phelps  &  Company,  bankers,  for  $1,950, 
and  attached  invoice  and  bill  of  lading  to  the  draft.  Kindly 
honor  the  same  on  presentation.  Thanking  you  for  your 
valued  order,  we  are,  very  truly  yours, 

Kanney  &  Phelps." 
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These  letters  appear  in  the  case : 

"  Daniel  G.  Trench  &  Co., 

31  Lake  street. 

Chicago,  Sept.  8,  '93. 
Hardin  County  Canning  Co.,  Elizabethtown,  Ky. 

Dear  Sirs  :  Mr.  Marriott  called  on  ns  to-day  and  read 
vour  letter  in  regard  to  cans.  We  at  once  wired  the  manu- 
facturers  to  send  a  man  to  your  place  at  once  to  look  up 
the  matter.  Yours  truly, 

Daniel  G.  Trench  &  Co." 

"  Hardin  County  Canning  Company, 
Successors  to  Elizabethtown  Canning  Company,  Packers  of 

Choice. Canned  Goods. 

Elizabethtown,  Ky.,  Sept.  11,  '93. 
Daniel  G.  Trench  &  Co.,  Chicago,  111. 

Your  letter  to  hand  stating  that  you  had  a  talk  with  Mr. 
Marriott,  who  called  at  your  oflSce  in  regard  to  the  leaks  in 
cans  we  bought  of  you,  and  that  you  had  wired  the  manu- 
facturers to  send  a  man  here  at  once  to  investigate.  The 
man  has  not  come  yet,  and  he  should  come  at  once  and  the 
matter  settled  up.  For  a  small  concern  we  are  bound  to 
lose  by  the  bad  cans  anyway,  but  we  certainly  do  want  a 
settlement  as  per  agreement.  Let  us  know  at  once  when 
the  representative  of  the  manufactory  of  the  cans  will  be 
here.  Respectfully, 

H.  A.  SoMMERs,  Pres. 

P.  S.    Who  made  these  cans,  anyhow  ? " 

No  reply  to  the  latter  appears. 

Thus  far,  the  relations  of  the  parties  seem  to  have  been 
amicable,  and  the  first  indication  we  find  of  trouble  is  in 
this  letter : 

"  Daniel  G.  Trench  &  Co., 

Canning  Factory  Outfitters  and  Brokers  in  Cans,  Canned 
Goods,  Tin  Plate  &  Metals,  31  Lake  St. 

Chicago,  Oct.  31,  '93. 
Hardin  County  Canning  Co.,  Elizabethtown,  Ky. 
Dear  Sirs  :    Your  favor  received.    It  will  be  useless  to 
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draw  on  us  as  suggested.  Tour  settlement  of  this  matter 
of  claim  lies  with  the  sellers  of  the  goods  on  whom  we  gave 
you  contracts  (see  inclosed  copy  of  contracts),  Messrs.  Ran- 
ney  &  Phelps,  of  Lewistown,  111.  Your  communications 
bearing  on  this  subject  and  the  bill  you  rendered  have  been 
submitted  to  them,  and  from  their  correspondence  we  had 
hoped  that  before  this  some  member  of  their  firm  would 
have  called  on  you.  This  seems  difficult  to  arrange,  as  both 
Mr.  Ranney  and  Mr.  Phelps  have  been  quite  busy.  They 
have  now,  however,  commissioned  our  Mr.  I.  V.  McCagg  to 
visit  your  place  and  make  report  on  the  cans  and  your  claim 
in  general  Mr.  McCagg  leaves  here  on  Thursday  of  this 
week  for  your  city.  Writer  will  be  absent  from  Chicago 
for  about  ten  days,  leaving  to-night  for  Baltimore.  Kindly, 
in  meanwhile,  communicate  with  Messrs.  Ranney  &  Phelps 
on  any  points  touching  the  claim  which  \^ou  may  desire  to 
communicate.  Yours  truly, 

Daniel  G.  Trench  &  Co." 

The  evidence  is  that  the  appellee  packed  60,000  cans,  of 
which  21,004  leaked,  and  40,000  cans  remain  empty.  The 
appellee  sued  to  recover  the  price  of  the  leaky  cans,  and 
sixty-five  cents  per  dozen  for  the  contents,  as  well  as  the 
price  of  the  cans  not  used.  The  verdict  covered  the  leaky 
cans  and  contents  only. 

The  only  objection  of  the  appellant  which  can  be  con- 
sidered as  going  to  the  merits,  except  surmises,  not  sup- 
ported by  any  evidence,  as  to  fair  dealing  by  the  appellee, 
is  that  the  appellant  acted  only  as  agent  for  Ranne}'^  & 
Phelps,  and  the  recourse  of  the  appellee  is  to  them. 

Omitting  the  letter  of  Ranney  &  Phelps  of  April  8,  1893. 
the  receipt  of  which  is  denied  by  the  appellee,  there  was,  so 
far  as  the  record  shows,  no  notice  to  the  appellee  that 
the  appellant  was  not  the  principal. 

And  even  yet  there  is  no  evidence  that  he  had  authority 
from  Ranney  &  Phelps  to  bind  them  "  to  pay  for  all  cans 
and  contents  spoiled  by  leaks,"  etc. 

Without  such  proof,  his  undertakings  bind  him  person- 
ally.    Wheeler  v.  Reed,  36  III.  81. 

Tok  Lzvn  u 
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"Dump  the  cans"  in  the  letter  of  appellant  to  appellee  of 
August  23, 1893,  was  not  a  direction  to  fill  no  more.  Three 
days  later  the  appellee  wrote  a  letter,  showing  that  it  was 
going  on  to  fill  the  cans,  and  it  does  not  appear  that  the  ap- 
pellant was  dissatisfied. 

The  letter  from  which  the  first  quotation  is  made  con- 
tained the  sentence :  "  Understand  we  quote  you  only  on 
cans  that  are  well  made,  tested  and  perfectly  satisfactory  for 
vour  work." 

Those  words  are  an  express  warranty  that  in  legal  effect 
does  not  vary  from  that  alleged  in  the  second  count, 
that  the  appellant  promised  that  the  cans  "should  be  good 
and  first-class  in  every  particular,  and  suited  to  the  "  apjiel- 
lee^s  "  business."  And  the  first  quotation  fixes  the  damages 
if  the  warranty  should  be  broken. 

"We  can  not  occupy  much  space  replying  to  arguments 
that  the  pleading  upon  an  implied  and  express  warranty 
are  different,  contrary  to  1  Ch.  PI.  309,  Ed.  1893,  or  to 
showing  that  Parkinson  v.  Lee,  2  East,  314,  which  decides 
that  a  sale  by  sample  is  not  a  warranty  that  the  article  is 
merchantable,  is  inapplicable  here. 

That  none  of  the  letters  were  dated  on  the  day  that  in 
the  declaration  it  was  alleged  that  the  contract  was  made, 
is  no  variance.     Brown  v.  Smith,  3  N.  H.  299. 

That  joinder  of  common  and  special  counts  in  assumpsit 
is  not  a  misjoinder,  needs  no  authority. 

There  is  no  error,  and  the  judgment  is  affirmed. 
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1.  MA.RRIED  Wovss— Separate  Property  ^Advances  to  the  Htaband 
in  Trade, — If  a  married  woman  advances  her  separate  money  and  places 
the  same  in  the  hands  of  her  husband,  for  the  purpose  of  carrying  on 
any  general  trade,  though  in  the  wife's  name,  and  the  husband  by  his 
labor  and  skill  in  that  undertaking,  increase  the  funds,  the  entire  capi- 
tal embarked  in  the  enterprise,  together  with  the  increase,  will  not  con- 
stitute a  separate  estate  of  the  wife,  but  wiU  be  liable  for  the  debts  of 
the  husband. 


First  District — October  Term,  1896.      275 

Pease  V.  Barkowsky. 

2.  Samb— TFt/e*«  Capital— Earnings  of  the  Husband, — ^If  the  wife 
furnishes  the  original  capital  to  commence  a  business,  and  the  husband 
conducts  it,  and  through  his  labor  and  skill  contributes  largely  to  increase 
the  capital  stock,  the  addition  so  made  does  not  become  the  separate  prop- 
erty of  the  wife  so  as  to  be  beyond  the  reach  of  the  husband's  creditors. 

3.  Same — When  the  Wife^s  Advancee  to  the  Husband  May  be  Re-- 
garded  as  a  Loan. — Where  the  wife  advances  capital  to  commence  a 
business  to  be  carried  on  by  the  husband,  and  the  proceeds  of  his  labor 
and  skill  become  so  interwoven  with  the  capital  of  the  wife  as  to  render 
identification  quite  impossible,  the  wife  loSes  the  right  to  reclaim  her 
property,  and  the  transaction  may  be  regarded,  so  far  as  his  creditors  are 
concerned,  as  a  loan  of  the  wife's  money  to  the  husband. 

4.  Cross-examination— Jn  Cases  Involving  the  Wif^s  Separate 
Property.— Jn  controversies  involving  the  rights  of  property  between  the 
wife  and  creditors  of  the  husband,  the  manner  in  which  the  husband 
worked,  to  whom  he  accounted,  the  fact,  if  it  is  a  fact,  that  the  wife 
never  received  any  money  from  him  and  that  he  never  accounted  to  her, 
her  knowledge  of  the  contract  under  which  he  worked,  are  matters  con- 
cerning which  opposing  counsel  should  be  allowed  to  cross-examine  the 
wife. 

5.  Practice— Tlime  Allowed  for  Arguing  Cases,— The  time  in  which 
counsel  are  to  be  permitted  to  argue  a  case  before  a  jury,  rests  in  the 
sound  discretion  of  the  court. 

6.  Tbiais— Misconduct  of  Counsel. — For  an  improper  remark  to  the 
jury  during  the  argument  of  a  case  counsel  should  be  severely  rebuked 
so  that  he  may  derive  no  benefit  from  such  remarks. 

BepleTin.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.  Reversed  and  remanded.  Opinion  filed  December  14, 
1896. 

Williams  &  CirAFr,  attorneys  for  appellant. 
Balph  M.  Shaw,  attorney  for  appellee. 

Mb.  Justice  "  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  replevin. 

Phillip  Shugg,  having  obtained  a  judgment  against  the 
husband  of  appellee,  levied  upon  the  fixtures  and  stock  of  a 
saloon  of  which  appellee  claims  to  be  the  owner  and  pro- 
prietor, whereupon  she  brought  this  action. 

The  license  for  the  saloon  was  issued  to  H.  £arkowsky 
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upon  a  bond  signed  "  H,  Barkowsky,"  appellee's  husband 
making  the  signature.    Appellee  did  not  sign  the  bond. 

The  judgment  under  which  the  levy  was  made^  was,  it 
appears,  obtained  by  Shugg  for  money  due  him  for  working 
about  the  saloon,  driving  a  beer  wagon. 

Appellee  testifies  that  she  hired  appellee;  that  he  worked 
for  her;  but  just  why,  if  this  be  the  case,  she  has  not  paid 
him,  or  does  not  pay  the  judgment  obtained  for  such  serv- 
ice, does  not  clearly  appear. 

Shugg  testifies  that  he  was  employed  by  appellee's  hus- 
band, and  that  the  husband  was  the  proprietor  of  the  saloon, 
to  whom  he,  Shugg,  accounted  for  sales. 

That  the  husband  did  l^ave  a  great  deal  to  do  with  the 
running  of  the  saloon,  clearly  appears;  that  he  and  his 
children  worked  much,  there,  is  manifest. 

The  evidence  is  such  in  this  regard,  that  the  law  will 
scrutinize  carefully  the  transactions  by  which  it  is  claimed 
that  the  wife  is  now  the  owner  of  the  entire  fruit  of  the 
joint  labors. 

A  man's  labor  and  skill  in  any  trade  or  branch  of  business 
is  valuable  capital,  and  it  is  as  unlawful  for  him  to  appro- 
priate the  results  of  that  labor  and  skill  to  the  exclusive  use 
of  his  wife,  as  her  separate  property,  as  it  would  be  to  thus 
appropriate  his  money  to  the  detriment  of  his  creditors. 

If  a  married  woman  advances  her  separate  money  and 
places  the  same  in  the  hands  of  her  husband,  for  the  purpose 
of  carrying  on  any  general  trade,  though  in  the  wife's 
name,  and  the  husband  by  his  labor  and  skill  in  that  under- 
taking, increase  the  funds,  the  entire  capital  embarked  in  the 
enterprise,  together  with  the  increase,  will  not  constitute  a 
separate  estate  of  the  wife,  but  will  be  liable  for  the  debts 
of  the  husband. 

If  the  wife  furnish  the  original  capital  to  commence  a  bus- 
iness, and  the  husband  conduct  it,  and  through  his  labor  and 
skill  contributes  largely  to  increase  the  capital  stock,  the  addi- 
tion so  made  does  not  become  the  separate  property  of  the 
wife,  so  as  to  be  beyond  the  reach  of  the  husband's  creditors. 
It  is  not  the  wife's  property,  but  the  proceeds  of  the  husband^s 
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labor  and  skill  that  the  creditors  have  a  right  to  claim,  and 
if  so  interwoven  with  the  capital  of  the  wife  as  to  render 
identification  quite  impossible,  the  wife  loses  the  right  to  re- 
claim her  property,  and  the  transaction  may  be  regarded,  so 
far  as  concerning  the  creditors,  as  a  loan  of  the  wife's  money 
to  the  husband,  by  means  of  which  he  engaged  in  trade. 
Wilson  V.  Loomis,  55  III.  352;  Patton  v.  Gates,  67  111.  164; 
Robinson  et  al.  v.  Brems,  90  111.  351;  Lachman  et  al.  v.  Mar- 
tin et  al.,  139  IlL  450;  Guill  et  al.  v.  Hannj^,  1  IlL  App.  490; 
Card  V.  Robinson,  2  111.  App.  19. 

In  such  a  case  as  this,  considerable  latitude  must  be  al- 
lowed in  cross-examination  of  the  party  claiming  to  be  the 
owner  of  the  entire  property. 

We  think  that  the  manner  in  which  Mr.  Shugg  worked, 
to  whom  he  accounted,  the  fact,  if  it  be,  that  appellee  never 
received  any  money  from  him,  and  that  he  never  accounted 
to  her,  her  knowledge  of  the  contract  under  which  Shugg 
worked,  and  her  conversation  with  him  when  he  left,  were 
matters  concerning  which  appellant  should  have  been  al- 
lowed to  cross-examine  her.  So,  too,  statements  made  by 
her  agents  in  matters  concerning  which  they  had  a  right  to 
speak  and  act  for  her,  and  which  she,  as  against  Shugg,  re- 
ceived the  benefit  of,  and  upon  the  truth  of  which  he  acted 
in  his  suit  brought  against  her  and  her  husband  to  recover 
for  moneys  by  him  earned  while  working  in  the  saloon, 
were  admissible. 

The  time  within  which  counsel  are  to  be  permitted  to 
argue  a  case  before  a  jury,  rests  in  the  sound  discretion  of 
the  court;  it  would  seem  as  if  fifteen  minutes  was  a  very 
brief  time  in  which  to  discuss  the  conflicting  evidence  in 
this  cause,  wherein  thirty-six  witnesses  testified,  and  the  evi- 
dence was  voluminous. 

Counsel  should  have  been  severely  rebuked,  in  a  manner 
so  that  he  would  get  no  benefit  therefrom,  for  his  improper 
remark  to  the  jury  concerning  the  alleged  murder  of  Clar- 
ence White. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
canse  remanded. 
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67  2781 

68  4^1 

^  f^       Dayid  B.  Shirelf  and  Annie  Shlfely  t.  John  P.  Het- 

67    S578  w*»»&v*. 

77      »3| 

1.  Appellate  Court  Practice— ^6«fracf  Mwst  Show  upon  What 
Errors  are  Based. — Alleged  errors  not  based  upon  anything  appearing 
in  the  abstract  of  the  record  will  not  be  considered  by  the  court. 

Assumpsit,  on  a  special  contract.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  C'*harlbs  G.  Neelt,  Judge,  presiding.  Heard 
in  this  court  at  the  October  twm,  1896^  AiErmed.  Opinion  filed 
December  14, 1896. 

Buncombe  &  Butler,  attorneys  for  appellants. 
Warwick  A.  Shaw,  attorney  for  appellee. 

Mr.  Prrsidino  Justios  Shepard  belivereb  the  onmo^ 
OF  the  Court. 

This  was  a  suit  brought  by  appellee,  as  plaintiff,  against 
the  appellants,  as  defendants,  to  recover  upon  what  the 
evidence  tended  to  show  was  a  special  contract  for  the 
making  of  plans  and  specifications  by  the  appellee,  as  an 
architect,  for  a  building  proposed  to  be  erected  by  the 
appellants. 

The  only  information  which  the  abstract  furnishes  con- 
cerning the  declaration,  is  that  in  one  place  it  speaks  of  a 
"  journal  entry  of  order  granting  leave  to  file  new  declara- 
tion in  lieu  of  lost  declaration,"  and  in  another  place  it 
mentions  ^'  new  declaration,"  and  in  yet  another  place  it 
mentions  that  leave  was  granted  to  file  ^'  additional  counts" 
instanter. 

No  sort  of  information  is  given  as  to  what  was  contained 
in  either  declaration,  or  in  the  additional  counts.  Under 
such  conditions,  we  must  assume  that  the  declaration  fitted 
the  proofs. 

That  alleged  errors  not  based  upon  anything  appearing 
in  the  abstract  of  record,  will  not  be  considered  by  the 
reviewing  tribunal,  has  been  decided  so  many  times'  that 
authority  for  it  should  no  longer  be  thought  necessary,  but 
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the  latest  expression  of  the  rule  by  the  Supreme  Court 
may  be  seen  in  Strohm  v.  The  People,  160  111.  5S2. 

In  this  court  the  decisions  have  been  numerous,  and  manv 
of  them  are  collected  in  Shields  v.  Brown,  64  111.  App.  259. 

The  abstract  does  not  show  that  anv  motion  for  a  new 

ft 

trial  was  made  in  the  court  below,  and  therefore  all  errors 
that  have  been  assigned  for  causes  which  can  only  be  raised 
by  interposing  such  a  motion,  are  out  of  the  case  in  this 
court. 

But  if  it  be  said  that  there  were  such  errors  committed  by 
the  trial  court  as  do  not  require  that  a  motion  for  a  new 
trial  be  interposed  in  order  that  they  may  be  assigned  for 
error,  either  in  the  admission  or  rejection  of  evidence,  or  in 
the  giving  or  refusal  of  instructions,  we  can  only  say  that 
it  is  impossible,  without  the  declaration  before  us,  to 
pass  intelligently  upon  the  ftrst,  and  that  as  to  the  last, 
the  abstract  does  not  show  that  an  exception  was  taken  to 
the  action  of  the  court  with  regard  to  any  instruction  either 
given  or  refused. 

For  anything  appearing  in  the  testimony,  as  abstracted, 
and  as  supplemented  by  what  may  be  regarded  as  a  further 
abstract  of  the  testimony  contained  in  the  brief  of  appellee, 
we  can  not  say  that  the  jury  were  so  clearly  wrong  in  be- 
lieving the  appellee  in  preference  to  believing  the  opposed 
testimony  in  behalf  of  the  appellants,  as  for  that  reason  to 
justify  a  reversal  of  the  judgment. 

There  clearly  was  evidence,  though  not  very  strong,  that 
tended  to  support  the  verdict  upon  a  theory  that  there  was 
an  express  contract  declared  upon,  under  which  the  appel- 
lants were  jointly  bound. 

Mrs.  Shively  was  present  and  participated  in  some  of  the 
conversations  between  her  husband  and  the  appellee,  and  it 
was  stipulated  that  she  owned  the  ground  upon  which  the 
building  was  proposed  to  bo  erected,  and  there  was  evi- 
dence that  tended  to  show,  though  not  very  strongly,  that 
she  assented  to  a  contract  with  the  appellee,  to  make  the 
plans  and  specifications  at  an  agreed  price. 

Upon  the  record  that  is  before  us,  we  can  only  affirm  the 
judgment. 
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Illinois  Steel  Company  t.  Thomas  Szntenbacli. 

1.  Verdicts — Not  Set  Aside  for  Mere  Irregularity, — A  mere  in- 
formality or  mistake  of  an  officer  in  drawing  a  jury,  or  mere  irregular- 
ity or  misconduct  of  the  jurors  themselves,  is  not  sufficient  ground  for 
setting  aside  a  verdict  where  the  party  complaining  could  not  have  sus- 
tained injury  thereby,  or  where  the  irregularity  is  one  of  which  the 
party  was  aware,  and  failed  to  object  to,  or  could,  had  he  attempted, 
have  prevented. 

2.  JxmiES—Must  be  Composed  of  Persons  Designated  According  to 
Law, — ^A  verdict  not  rendered  by  the  persons  designated  and  selected 
according  to  law,  but  by  others  who,  by  means  of  fraudulent  practices, 
obtained  seats  in  the  jury  box,  heard  the  evidence  and  returned  a  ver- 
dict, having  no  right  or  authority  to  do  so,  and  a  judgment  entered  in 
purauance  of  such  verdict,  should  be  set  aside  upon  the  motion  of  the 
injured  party,  if  he  be  innocent  of  the  iniquity. 

8.  Verdicts— iSoidered  by  Illegal  Jury-^Effect  of,— Where  the  facts 
in  controversy  have  not  been  determined  in  accordance  with  the  law,  or 
by  such  a  jury  as  the  parties  have  a  right  to  be  heard  by,  the  verdict 
and  judgiuent  can  not  stand,  and  the  court  will  not  inquire  whether 
they  are,  as  between  the  paiUes,  just  or  not. 

Motion,  to  set  aside  judgment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded  with 
directions.    Opinion  filed  December  14, 1896. 

Statement  of  the  Case. 

In  1892,  Thomas  Szutenbach  instituted  suit  against  the 
Illinois  Steel  Company  for  personal  injuries.  This  case  was 
tried  before  Judge  Chetlain  and  a  jury  in  December,  1S95, 
resulting  in  a  large  verdict  against  the  defendant.  From 
the  judgment  upon  this  verdict  the  Steel  Company  prose- 
cuted an  appeal,  which  was  heard  in  this  court  at  the  March 
term,  1896.  While  the  case  was  thus  before  the  court,  and 
after  it  had  been  taken  under  advisement,  it  came  to  the 
knowledge  of  defendant's  attorneys  that  one  of  the  persons 
who  sat  upon  the  jury  in  the  case,  under  the  name  of  Will- 
iam Tracy,  participating  in  the  deliberations  of  the  jury 
and  signing  the  name  of  William  Tracy  to  the  verdict,  was 
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not  William  Tracy  at  all,  but  was  known  by  the  name  of 
Charles  Cornell.  William  Tracy  was,  during  1895,  a  fore- 
man employed  in  the  county  building,  residing  in  that  part 
of  the  city  of  Chicago  known  as  the  North  Division.  In  per- 
sonal appearance  he  is  tall  and  dark;  Cornell,  on  the  other 
hand,  is  not  over  middle  height,  his  hair  is  not  dark,  and  his 
figure  is  rather  stout,  and  his  place  of  residence  is  in  the 
West  Division  of  Chicago.  Tracy  had  received  a  summons 
to  appear  before  Judge  Chetlain  to  serve  upon  the  jury  dur- 
ing the  month  of  December;  this  summons  had  been  given 
by  him  to  one  Conroy,  who  was  a  mechanical  engineer  in 
the  county  building,  and  Tracy's  superior;  by  Conroy  the 
summons  was  given  to  Charles  Cornell,  and  was  the  only 
summons  Avhich  Cornell  received. 

As  soon  as  the  facts  became  known  to  the  defendant's 
attorneys,  a  motion  was,  on  the  9th  of  June,  1895,  submit- 
ted to  the  trial  court,  asking  that  the  verdict  and  judgment 
should  be  set  aside,  this  motion  being  by  that  court  taken 
under  advisement. 

Subsequently,  defendant's  attorneys  discovered  that  the 
name  of  Cornell  was  itself  an  alias.  Early  in  September 
defendant's  attorneys  learned  the  history  of  the  man.  His 
real  name  is  Michael  Farrell.  He  came  from  Philadelphia, 
and  had  served  three  terms  in  prison,  the  last  term  being 
one  of  three  years  in  (cherry  Hill  penitentiary,  for  highway 
robbery.  These  facts  were  shown  to  the  trial  court  on  the 
16th  of  September,  by  the  records  of  Farrell's  commitments 
in  Philadelphia,  certified  under  the  seal  of  the  Criminal 
Court  of  Philadelphia;  also  by  the  affidavit  of  Michael  Far- 
rell himself. 

As  soon  as  the  defendant  filed  its  first  motion  in  the  trial 
court.  Judge  Chetlain  issued  a  warrant  for  the  arrest  of 
Charles  Cornell  upon  the  charge  of  contempt  of  court.  The 
hearing  upon  this  charge  was  held  before  Judge  Chetlain 
early  in  June,  and  on  the  10th  of  that  month  Cornell  was 
sentenced  to  four  months  in  the  county  jail.  His  affidavit 
made  in  September,  was  signed  by  him  during  his  confine- 
ment upon  this  sentence. 


282  Appellate  Courts  of  Illinois. 

* 

Vol.  67.]  Illinois  Steel  Go.  v.  Szutenbach. 

On  the  2Sth  of  September  the  trial  court  denied  the  de- 
fendant's motion,  and  from  this  order  the  present  appeal  is 
prosecuted. 

There  is  in  the  record  here  now  presented,  the  affidavit 
of  one  of  the  jurors  to  the  eflfect  that  Farrell,  during  the 
deliberations  of  the  jury,  voted  for  a  heavy  assessment  of 
damages.  As  nearly  as  the  juror  can  remember,  FarrelPs 
vote  was  in  favor  of  a  verdict  of  about  $20,000. 

E.  Parmalee  Prentice,  attorney  for  appellant. 

The  jury  guaranteed  by  the  constitution  is  a  jury  of 
twelve  lawful  men.  Thompson  on  Trials,  Sec.  3;  JBibel  v. 
The  People,  67  111.  172. 

A  person  whose  name  is  not  on  the  panel  of  jurors,  who 
falsely  personates  one  whose  name  is  on  the  panel,  and 
while  so  personating  serves  upon  the  jury,  is  not  a  juror, 
and  the  verdict  rendered  by  such  a  person  and  eleven  jurors 
is  the  verdict  of  eleven  men  only.  Dayton  v.  Church,  7 
Abb.  N".  C.  367;  People  v.  Ransom,  7  Wend.  416;  Norman 
v.  Beaumont,  Willis,  484;  King  v.  Tremain,  7  Dowl.  &  Ryl. 
684;  Dovey  v.  Ilobson,  6  Taunt.  460;  Stripling  v.  The  State, 
3  S.  E.  Eep.  277. 

Kavanagh  &  O'DoNNELL,  attomeys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opimon  of  the 
Court. 

We  can  not  regard  a  judgment  which  is  regular  upon  its 
face  and  would  aflford  ample  protection  to  a  sheriff  or  other 
officer  acting  thereunder,  as  a  nullity,  whatever  fraud  may 
have  been  practiced  in  the  obtaining  of  the  same,  or  what- 
ever falsehood  the  record  may  actually  speak  as  to  the 
methods  pursued  in  obtaining,  or  the  persons  by  whom  the 
verdict  and  judgment  were  rendered.  A  void  thing,  or  that 
which  is  a  nullity,  is  no  thing,  and  will  afford  protection  to 
no  one  acting  thereunder.  The  question  with  which  we 
have  to  deal  is,  not  what  the  force  and  effect  of  this  judg- 
ment was  as  it  once  stood,  fair  and  unimpeached  upon  the 
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record,  but  how  it  is  to  be  regarded,  now  that  it  has  been 
made  clear  that  there  entered  into  the  rendering  of  the  same, 
fraudulent  and  criminal  practices  of  the  most  flagrant 
nature. 

The  constitution  of  this  State  guarantees  to  each  person 
the  right  of  trial  by  jury,  and  this,  with  the  exceptions 
named  in  that  instrument,  means  atrial  by  a  jury  of  twelve 
men.  Thompson  on  Trials,  Sec.  3;  Bibel  v.  The  People,  67 
111.  172. 

A  mere  informality  or  mistake  of  an  officer  in  drawing  a 
jury,  or  a  mere  irregularity  or  misconduct  in  the  jurors 
themselves,  is  not  sufficient  ground  for  setting  aside  a  ver- 
dict, either  in  a  criminal  or  civil  case,  where  the  court  is  sat- 
isfied that  the  party  complaining  could  not  have  sustained 
any  injury  from  it,  or  where  the  irregularity  is  one  of  which 
the  party  was  aware,  and  failed  to  object  to,  or  could,  had 
he  attempted,  have  prevented. 

Only  such  person  as  has  been  and  is  duly  qualified  to  sit 
as  judge,  can  so  act  and  sit  in  a  judicial  trial;  even  though 
the  parties  to  the  litigation  stipulate,  and  have  entered  of 
record,  their  agreement  that  another  person  may  so  act.  If 
the  record  show  that  a  person  not  a  judge  has,  by  agree- 
ment of  all  the  parties  to  a  cause,  tried  the  same  and  claimed 
to  enter  judgment  therein,  which  has  been  placed  upon  the. 
records  of  the  court,  yet  it  appearing  upon  the  face  of  the 
proceedings,  the  judgment  record  or  roll,  that  the  trial  and 
so-called  judgment  were  by  a  person  not  a  judge,  the  pro- 
ceeding is  a  nullity,  and  the  so-called  judgment  a  vain  and 
void  thing.     Hoagland  v.  Creed,  81  111.  506. 

A  jury  is  selected  in  accordance  with  methods  pointed 
out  by  law,  the  parties  litigant  aiding  in  such  selection,  and 
having  various  rights  as  to  the  making  up  of  the  panel. 

As  in  the  case  of  the  person  by  whom,  as  judge,  the  trial 
was  had  and  the  judgment  entered,  so  in  the  case  of  the 
jury,  to  whom  the  questions  of  fact  appear,  by  the  record,  to 
have  been  submitted;  if  the  record  show  upon  its  face  that 
the  cause  was  not  submitted  to,  tried  by,  and  a  verdict  ren- 
dered by  the  persons  designated  and  selected  as  before  men- 
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tioned,  but  by  others,  who  by  means  of  fraudulent  and 
criminal  practices  obtained  seats  in  the  jury  box,  heard  the 
evidence  and  rendered  a  verdict,  having  no  right  or  authority 
to  do  so,  the  judgment,  to  say  the  least,  is  a  thing  which  a 
court  having  power  over  the  same,  will  not,  as  against  the 
protest  of  a  party  innocent  of  the  iniquity,  allow  to  stand. 
Dayton  v.  Church,  7  Abb.  N".  C.  367;  People  v.  Ransom,  7 
Wend.  416;  Norman  v.  Beaumont,  Willis,  484;  King  v.  Tre- 
main,  7  Dowl.  &  Ryl.  684;  Dovey  v.  Hobson,  6  Taunt.  460; 
Striplijig  v.  The  State,  3  S.  E.  Eep.  277;  Windett  v.  Hamil- 
ton, 52  111.  180;  Steele  v.  People,  40  111.  59;  Black  on  Judg- 
ments, Sec.  310;  People  v.  Gary,  105  lU.  264. 

A  party  has  not  only  a  right  to  a  trial  by  jury,  he  has  a 
right  to  a  trial  by,  and  a  verdict  from  the  jury  selected  to  try 
the  cause;  the  men  by  whom,  sitting  as  jurors,  he  has  every 
reason  to,  and  does,  believe,  are  actually  passing  upon  his 
case. 

Whether  the  verdict  or  judgment  under  consideration  is, 
as  between  the  parties,  just  or  not,  is  a  question  which  we 
are  not  now  called  upon  to  determine.  It  is  sufficient  to  say 
that  neither  verdict  nor  judgment  was  rendered  under  such 
circumstances  as  the  law  contemplates;  that  the  parties  have 
not,  in  the  view  of  the  law,  had  their  day  in  court;  that  the 
facts  in  controversy  have  not  been  determined  in  accordance 
with  the  law,  or  by  such  a  jury  as  the  parties  have  a  right 
to  be  heard  by. 

If  a  verdict  or  a  judgment  is  to  be  permitted  to  stand 
when  one  person  has,  by  fraudulent  and  criminal  means, 
succeeded  in  placing  himself  upon  the  jury,  and  participated 
in  the  verdict  rendered,  upon  principle  and  logic  a  verdict 
and .  judgment  where  the  entire  panel  was  composed  of 
persons  there  obtaining  place  by  such  methods,  might  be 
sustained.  What  the  influence  of  the  criminal  who  did  sit 
and  act  with  the  jury  was,  we  can  not  tell.  The  other 
eleven,  or  the  eleven  jurors  (for  Farrell  was  not  a  juror) 
were  apparently  bound  to  hear  and  consider  what  he  had 
to  say;  he  took  part  in  their  deliberations  and  exerted  his 
influence  in  bringing  about  a  verdict  which,  but  for  his 
participation  therein,  could  not  have  been  rendered. 
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It  is  some  satisfaction  to  know  what  the  character  of  the 
man  guilty  of  this  criminal  conduct  was;  that  he  had  be- 
fore been  three  times  in  prison;  once  in  the  penitentiary  for 
highway  robbery;  but,  had  he  been  the  most  irreproachable 
man  in  the  community,  the  effect  of  his  misconduct  in  the 
present  case  would  have  been  the  same. 

A  verdict  has  not  been  rendered  in  this  case  by  a  jury  of 
twelve  men.  Unknown  to  the  parties,  and  witholit  their 
consent,  eleven  jurors,  alone,  sat  at  the  trial  and  joined  in 
the  verdict.  Bv  the  fraudulent  conduct  of  Michael  Farrell, 
the  parties  were  deprived,  upon  that  occasion,  of  their  right 
to  a  trial  by  jury.  Such  right,  the  constitution  of  this 
State  guarantees  to  them,  and  in  accordance  with  such 
right,  and  for  the  purpose  of  maintaining  the  same,  the 
order  of  the  Superior  Court  refusing  to  set  aside  the  judg- 
ment and  award  a  new  trial  in  this  cause,  is  reversed,  and 
the  cause  remanded,  with  directions  to  the  court  to  set  aside 
its  judgment  and  give  the  parties  a  new  trial. 

Mr.  Justice  Gary. 

I  do  not  wish  to  add  to  what  Judge  Waterman  has  writ- 
ten as  to  the  effect  of  personating  a  juror,  where  there  is 
nothing  to  put  the  party  on  his  guard  against  it.  Had  it 
been  made  a  question,  while  the  jurors  were  being  selected, 
whether  one  of  them  was  the  person  he  professed  to  be,  I 
take  it  the  result  could  not  be  overhauled  except  by  direct 
proceedings  reviewing  some  decision  of  the  court  upon  ex- 
ception duly  taken.  But  as  this  case  presents  the  matter,  the 
question  is,  whether  the  objection  could  have  been  reached 
by  writ  of  error  coram  nohis  at  common  hiw,  for  which  writ 
the  statute  has  substituted  a  motion.  Sec.  67  (bb),  Ch.  110, 
Practice. 

If  it  could  not  have  been  so  reached,  the  court  had  no 
authority  to  grant  the  motion,  as,  in  general,  a  court  can 
not  vacate  a  judgment  after  the  term.  That  writ  would  lie 
whenever  some  fact  not  shown  by  the  record,  nor  in  issue, 
that  is,  not  the  subject  of  inquiry  during  the  suit,  which  if 
known  to  the  court,  would  have  prevented  the  judgment, 
was  made  to  appear  by  the  error  assigned  upon  that  writ. 
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If  the  record  shows  the  fact,  or,  in  our  practice,  if  the 
papers  in  the  cause  show  the  fact,  then  the  error  in  dis- 
regarding the  fact  is  not  error  in  fact,  but  in  law,  and  can 
be  corrected  by  the  same  court  only  during  the  term. 
Graham's  Practice,  942;  1  Tomlin's  Law  Diet,  652;  2  Tidd's 
Practice,  1136;  6  Am.  &  Eng.  Ency.  of  Law,  810. 

Though  the  personating  a  juror  is  not  found  among  the 
instances  where  such  writ  has  been  the  remedy,  it  seems  to 
stand  upon  the  same  footing  as  an  extrinsic  fact,  not  shown 
by  the  record  nor  in  issue,  and  therefore  may  be,  under  the 
statute,  reached  by  motion. 


John  A.  Cook  y.  Sanitary  District  of  Chicago. 

1 .  Landlord  and  Tenant — Ownership  of  Fixtures,  —Where  a  tenan  t 
erected  upon  the  demisetl  premises  certain  huildings,  structures  and 
fixtures,  and  afterward  took  another  lease  for  the  same  for  five  years, 
and  which  was  extended  twice  after  its  expiration,  each  time  for  one 
year,  without  any  reservation  of  the  right  to  remove  such  buildings, 
structures  and  fixtures,  it  tons  held,  in  condemnation  proceedings,  that 
the  buildings,  structures  and  fixtures  in  question  belonged  to  the  land- 
lord, and  that  he  and  not  the  tenant  was  entitled  to  compensation  for 
the  same. 

Condemnation  Proeeedingrs.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windbs,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  14,  1896. 

Arthur  B.  Wblls,  attorney  for  appellant. 
W.  M.  McEwEN,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  question  of  law  in  this  case  is,  to  whom  did  the 
buildings,  etc.,  upon  certain  premises  condemned  for  the 
uses  of  the  appellee,  belong  ?  The  land  itself  was  the  prop- 
erty of  the  appellant,  by  devise  from  his  father,  as  tenants 
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of  whom  the  firm  of  A.  S.  Piper  &  Co.  had  held  the  land 
for  several  years  before  1883,  and  during  such  tenancy  had 
placed  upon  the  land  a  large  stable  and  ha}^  barn,  dwelling, 
corn  crib,  cowhouse,  some  fences,  well,  pump  and  drinking 
trough.  No  distinction  is  attempted  here  by  either  party, 
between  the  different  things  described.  November  1,  1883, 
one  of  the  firm,  probably  for  the  firm,  took  another  lease 
for  five  years,  which  was  extended  twice  after  its  expira- 
tion, each  time  for  one  year,  which  lease  contained  cove- 
nants : 

'*  And  as  additional  rents  said  Piper  covenants  and  agrees, 
at  his  own  expense,  to  keep  in  good  repair  the  fences  upon 
said  demised  premises.  *  *  *  And  the  said  party  of 
the  second  part  further  covenants  with  said  party  of  the 
first  part,  that  the  said  party  of  the  second  part  has  re- 
ceived said  demised  premises  in  good  order  and  condition, 
and  that  at  the  expiration  of  the  time  in  this  lease  men- 
tioned, or  sooner  determination  thereof  by  forfeiture,  he 
will  yield  up  the  said  premises  to  said  party  of  the  first  part 
in  as  good  condition  as  when  the  same  was  entered  upon  by 
said  party  of  the  second  part,  loss  by  fire  or  inevitable  acci- 
dent or  ordinary  wear  excepted;  and  also  will  keep  the  said 
premises  in  good  repair  during  this  lease  at  his  own  ex- 
pense." 

The  court  below  held  that  the  buildings,  etc.,  remained 
the  property  of  A.  S.  Piper  &  Co.,  and  that  a  conveyance 
from  them  to  the  appellee  gave  to  it  the  right  to  the  money 
awarded  as  compensation  for  such  buildings,  etc. 

The  brief  of  the  appellee  says : 

"With  the  modification  of  the  ancient  English  rule  that 
everything  attached  by  the  tenant  to  the  freehold  becomes 
a  part  of  it,  has  come  a  more  liberal  spirit  in  favor  of  the 
agriculturist  or  tradesman,  permitting  him  to  remove  im- 
provements when  the  same  can  be  done  without  manifest 
injury  to  the  land.  That  there  are  a  number  of  decisions 
of  courts  holding  that  the  making  of  a  new  lease  without 
reservations,  waives  the  right  to  remove  the  improvements, 
appellee  does  not  dispute.    On  the  other  hand,  there  is  abun- 


288  Appellate  Courts  of  Illinois. 

Vol.  67.]  Neulander  v.  Rothschild. 

dant  authority  rexiognizing  the  right  to  remove  on  anj^  con- 
tinuation of  the  tenancy,"  and  relies  mainly  upon  Second 
National  Bank  v.  Merrill  Co.,  69  Wis.  501,  and  Kerr  v. 
Kingsbury,  39  Mich.  150;  but  even  those  cases  are  not 
authority  that  the  property  in  such  buildings,  etc.,  re- 
mained in  the  Pipers  after  a  new  lease  accepted,  with  such 
covenants  as  above  quoted.  The  last  case  impliedly  admits 
the  contrary,  by  distinguishing  it  from  Thresher  v.  East 
London,  2  B.  &  C.  COS,  where  similar  covenants  were  in  the 
new  lease. 

Carlin  v.  Ritter,  68  Md.  478,  contains  a  review  of  the 
authorities,  and  arrives  at  the  same  conclusion  as  this  court 
held  in  Leman  v.  Best,  30  111.  App.  323,  that  the  tenant 
under  ajifrffijease  did  not  retain  the  .property,  unless  by 
arrangemejitJKith  the  landlord. 

Th^"estoppel  clairhed~i)y  the  appellee,  based  upon  state- 
ments of  appellant's  attorney,  does  not  exist,  as  before  the 
situation  of  the  parties  had  changed,  the  appellee  was  in- 
formed that  such  statements  were  made  under  a  mistake  as 
to  the  facts. 

The  right  to  the  money  is  with  the  appellant,  and  the 
judgment  is  reversed  and  the  cause  remanded  with  direc- 
tions to  award  it  to  him.  Eeversed  and  remanded  with 
directions. 


Siegfried   Neulander   v.  Louis  Rothschild    and   Emil 

Deutsch. 

1.  New  Trial— 3fofion  for — Whai  Equivalent  to. — A  motion  to  set 
aside  a  judgment  and  restore  a  cause  to  the  calendar  for  trial  is  equiva- 
lent to  a  motion  for  a  new  trial,  and  such  a  motion  haviniz:  been  over- 
ruled it  is  proper  to  strike  another  motion  asking  for  a  new  trial  from 
the  files. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richabd  S.  TuxmLL,  Judge,  presiding. 
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Heard  in  this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed 
December  14,  1896. 

Statement  of  the  Case. 

This  is  an  action  brought,  originally,  before  a  justice  of 
the  peace,  by  appellees  against  appellant,  to  recover  the 
sum  of  $184.80  on  a  guaranty  said  to  have  been  given  on 
appellees  by  appellant  to  insure  appellees  against  loss  by 
appellant's  son,  with  whom  appellees  at  that  time  had  a  con- 
tract to  travel  for  them  and  sell  their,  wares.  Appellant's 
son  proceeded  to  travel  for  appellees,  reached  Omaha,  Ne- 
braska, and  from  thence  returned  to  Chicago,  appellees 
having  refused  to  send  him  any  money.  Appellees  then 
demanded  payment  for  the  amounts  they  had  advanced  ap- 
pellant's son,  and  brought  suit  against  appellant  upon  his 
guaranty.  Depositions  of  appellees  were  taken,  they  being 
residents  of  the  city  of  New  York,  and  on  November  14, 
1895,  said  justice  of  the  peace  gave  judgment  against  appel- 
lant for  $184.80,  from  which  judgment  the  appellant  took  an 
appeal  to  the  Circuit  Court  of  Cook  County. 

The  case  was  then  noticed  by  plaintiffs  for  the  short 
cause  calendar,  and  on  February  24,  1896,  a  jury  was  called, 
impaneled,  and  after  listening  to  plaintiff's  depositions,  ren- 
dered a  verdict  against  defendant  for  the  sum  of  $184.80; 
thereupon  the  court  at  once  entered  judgment  on  the 
verdict. 

On  March  11,  1896,  defendant's  attorney  filed  a  motion  to 
set  aside  the  judgment,  and  to  restore  the  cause  to  the  cal- 
endar for  trial,  which  motion  the  court  overruled. 

On  the  12th  day  of  March,  appellant  filed  with  the  clerk 
of  the  court  a  written  motion  for  a  new  trial,  which  last 
mentioned  motion  the  court  ordered  stricken  from  the  files, 
and  refused  to  allow  defendant's  attorney  to  argue  same,  and 
allowed  the  judgment  to  stand.  The  defendant  thereupon 
took  an  appeal  to  this  court. 

S.  M.  Friedlandeb,  attorney  for  appellant. 

DuPEE,  JuDAH,  WiLLAED  &  WoLF,  attomcys  for  appellees. 
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Mr.  Justice  Waterman  deliyereb  the  opinion  of  thb 
Court. 

The  judgment  was  entered  at  the  February  tenn.  At  the 
same  term  appellant's  motion  to  set  aside  the  judgment  and 
restore  the  cause  to  the  calendar  for  trial,  was  overruled; 
this  motion  was  equivalent  to  a  motion  for  a  new  trial.  The 
court  having  overruled  this  motion,  properly  struck  from 
the  files  another  motion,  the  subject-matter  of  which  it  had 
previously  passed  upon. 

From  the  order  striking  this  motion  from  the  files,  appel- 
lant has  appealed. 

This  was  not  an  appeal  from  the  judgment. 

No  appeal  from  the  judgment  has  been  taken.  Guyer  v. 
Wilson,  139  111.  392;  Quinn  Chapel  v.  Pease,  66  111.  App. 
552. 

There  is  in  the  record  nothing  showing  that  the  judgment 
ought  to  have  been  set  aside  or  a  new  trial  granted. 

Perceiving  no  error  in  the  record,  the  order  of  the  Circuit 
Court  striking  appellant's  motion  for  a  new  trial  from  the 
files,  is  affirmed. 


James  8.  Paterson  v.  N.  E.  Whitney. 

1.  Trials — Finding  of  Judge  Conclusive. — A  finding  by  a  judge  try- 
ing a  cause  without  a  jury  is  as  conclusive  as  a  verdict  of  a  jury,  and 
being  upon  conflicting  evidence,  stands. 

Assampsit,  upon  special  and  common  counts.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opin- 
ion filed  December  14,  1896. 

Goodrich,  Yinoent  <fe  Bradley,  attorneys  for  appellant. 

John  C.  Trainor,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

We  pass  by  what  is  said  in  the  brief  of  the  appellant  as 

to  prejudice  of  the  judge  below.    It  is  not  argument  to  us. 
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The  assertions  in  the  brief  that  one  witness  for  the  appel- 
lee "  was  not  telling  the  truth; "  6,nother  "  was  deliberately 
lying; "  and  that  the  testimony  in  favor  of  the  appellant 
"  is  consistent,  reasonable  and  Jionest; "  are  assertions  of 
the  truth  of  which  we  have  no  means  of  judging. 

A  finding  by  a  judge  trying  a  cau&e  without  a  jury,  is  as 
conclusive  as  a  verdict  of  a  jury,  and  being  upon  conflict- 
ing evidence,  stands.    Keating  v.  Springer,  44  111.  App.  547. 

The  residue  of  the  argument  relates  to  the  sufficiency  of, 
and  variance  of  the  evidence  from  the  declaration,  but  as 
all  the  abstracts  tells  us  of  the  declaration  is  that  it  con- 
sisted ^'of  special  counts  and  common  counts,"  we  omit 
consideration  of  the  argument.  Chapman  v.  Chapman,  129 
lU.  386;  Chicago,  Peoria  &  St.  Louis  Ky.  v.  Wolf,  137  111. 
360;  Schmitt  v.  Devine,  63  111.  App.  289;  Klass  v.  John 
Kaufman  Brg.  Co.,  Ibid.  319;  Adams  &  Sons  Co.  v.  EUinger, 
Ibid.  479. 

The  judgment  appealed  from  is  affirmed. 


John  J.  Knickerbocker^  George  6.  Newbnry  and  Ellis  L. 

Hagenbuck^  Executors  and   Trustees  of  the  last 

Will  and  Testament   of   James  J.  Oore^ 

Deceased^  v.   McKindley   Coal  & 

Mining  Company  and  Steele- 

Wedeles  Company. 

1.  Rbceivkr— 3^  Hand  of  the  Court-^A  receiver  is  the  hand  of 
the  court.  The  court  is  an  instrumentality  resorted  to  by  the  parties 
for  their  convenience,  and  a  receiver  is  an  agent  appointed  by  the  court 
to  serve  the  parties  interested. 

2.  QamBt— Expenses— When  the  Estate  is  Insuffleient—'WhMQ  the  es- 
tate in  the  receiver's  hands  is  the  primary  fund  out  of  which  his  proper 
expenses  and  compensation  are  to  be  paid,  if  the  estate  is  insufficient 
or  fails,  the  parties  for  whom  the  receiver  is  acting  may  be  compelled  to 
pay  the  expense  incurred  for  their  benefit 

Interrening  Petition.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Babton  Payne,  Judge,  presiding.    Heard  in 
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this  court  at  the  October  term,  1896.    Affirmed.    Opinion  filed  Decem- 
ber 14, 1896. 

Statement  of  thb  Casb, 

The  controversy  here  is  over  the  furniture  in  Gore's  Hotel, 
which  this  court  on  January  2S,  1895,  held  that  appellants 
owned  and  were  entitled  to  the  possession  of,  by  virtue  of 
having  purchased  and  paid  for  it  at  a  foreclosure  sale.  That 
was  on  an  appeal  from  the  Superior  Court  in  the  case  of 
Knickerbocker  et  al.  v.  HeflFron,  wherein  the  Superior  Court 
had  ordered  its  receiver  to  deliver  possession  of  said  prop- 
erty to  appellants,  and  from  which  decretal  order  Heflfron 
appealed.  After  that  decretal  order  had  been  aflBrraed  by 
this  court  (57  111.  App.  336),  and  after  appellants  had  obtained 
possession  of  the  property  from  the  receiver,  the  Superior 
Court,  in  the  same  case,  decreed  that  appellants  pay  certain 
indebtedness  incurred  by  the  receiver  while  the  appeal  was 
pending  here,  and  in  default  of  making  such  payments,  to 
restore  the  property  to  the  receiver  for  the  purpose  of  sell- 
ing it  over  again  to  raise  money  with  which  to  pay  such 
indebtedness  of  the  receiver. 

The  appeal  now  appealed  from  inter  alia  directed  appel- 
lants, as  the  executors  and  trustees  of  the  last  will  and  tes- 
tament of  James  J.  Gore,  deceased,  within  a  specified  time, 
to  pay  to  each  of  the  appellees,  respectively,  said  sums  of 
money,  and  in  default  thereof,  to  restore  certain  furniture 
and  fixtures  to  the  possession  of  the  receiver  in  the  cause  of 
said  appellants  against  said  Patrick  H.  Heffron,  pending  on 
the  chancery  side  of  said  court,  and  in  which  cause  the 
appellees  had  intervened  by  their  petition  filed  therein  on 
July  6,  1895.  The  decree  finds:  "That  on  January  9, 
1889,  James  J.  Gore  and  Patrick  H.  Heflfron  were  partners, 
and,  as  such,  owned  and  conducted  a  hotel,  known  as  Gore's 
European  Fire  Proof  Hotel,  in  the  city  of  Chicago;  that  on 
said  day,  said  Gore  filed  the  bill  of  complaint  in  this  suit 
against  said  HeflFron,  and  therein  prayed  for  an  accounting 
and  a  dissolution  of  said  partnership;  that  on  January  29, 
1889,  upon  agreement  of  the  parties  to  said  suit,  an  oixier 
was  entered  herein,  appointing  one  James  H.  Kice  receiver 


First  District — October  Term,  1896.       293 

Knickerbocker  v.  McKindley  Coal  &  Mining  Co. 

of  the  partnership  property,  and  by  said  order  said  receiver 
was  directed  to  operate  said  hotel  and  continue  said  business; 
that  thereupon  said  Eice  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such  receiver,  and  continued  as 
such  until  on  or  about  July  16, 1889,  when  he  resigned,  and 
thereupon,  on  motion  of  said  Gore,  one  Nicholas  D.  Laugh- 
lin  was  appointed  receiver  of  said  partnership  property,  and 
by  said  order  of  appointment  said  Laughlin  was  directed 
to  continue  the  conduct  and  operation  of  said  hotel;  that 
on  or  about  October  22,  1891,  the  death  of  said  Gore  was 
suggested  herein  to  the  court,  and  thereupon  an  order  was 
entered  herein,  substituting  John  J.  Knickerbocker,  George 
G.  Newbury  and  Ellis  Hagenbuck,  executors  and  trustees 
under  the  last  will  and  testament  of  said  Gore,  as  complain- 
ants in  this  cause." 

"  The  court  further  finds  that  prior  to  the  filing  of  the 
bill  of  complaint  in  this  suit,  the  said  Gore  and  Hef- 
f  ron  had  become  indebted,  and  in  order  to  secure  said  in- 
debtedness, had  executed  a  trust  deed,  which  covered,  among 
other  property,  the  furniture  and  fixtures  in  said  hotel; 
that  thereafter  suit  was  commenced  to  foreclose  said  trust 
deed,  and  thereafter  a  decree  of  foreclosure  was  entered 
in  said  suit,  and  thereunder,  on  March  15,  1894,  said  hotel 
building  was  sold  to  the  complainants  for  the  sum  of 
$95,000.  Said  furniture  and  fixtures  were  sold  to  complain- 
ants in  the  suit  for  the  sum  of  $9,250.  That  thereafter 
said  sale  was  confirmed,  and  on  March  28,  1894,  an  order 
was  entered  in  this  cause,  directing  said  receiver  to  turn  said 
furniture  and  fixtures  over  to  said  complainants;  that  on 
the  3d  of  December,  1894,  said  receiver  purchased  and 
received  from  intervenor,  the  McKindley  Coal  and  Mining 
Company,  coal  for  use  and  consumption  in  the  conduct  of 
said  hotel  to  the  amount  of  $737.83;  that  said  coal  was 
necessary  to  enable  said  receiver  to  conduct  said  hotel, 
and  was  so  used  by  said  receiver,  and  the  purchase  thereof 
was  proper,  and  was  authorized  by  and  was  in  pursuance  of 
the  order  appointing  said  receiver;  that  no  part  of  said 
coal  has  been  paid  for,  and  that  there  is  now  due  for  said 
coal  to  said  intervenor,  the  McKindley  Coal  and  Mining 
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Company,  from  said  receiver,  the  sum  of  $737.83,  with 
legal  interest  thereon  from  and  after  December  3,  1894-; 
that  on  December  3,  1894,  said  receiver  purchased  and 
received  from  intervener,  the  Steele- Wedeles  Company, 
groceries  to  the  amount  of  $212.38;  that  said  groceries 
were  necessary  to  enable  said  receiver  to  conduct  said  hotel, 
and  were  so  used  by  said  receiver,  and  the  purchase  was 
proper  and  was  authorized  by,  and  was  in  pursuance  of  the 
order  appointing  said  receiver,  and  was  in  discharge  of  his 
duties  as  such;  that  no  part  of  said  groceries  has  been  paid 
for,  and  there  is  now  due  to  said  intervener,  the  Steele- 
Wedeles  Company,  for  said  groceries,  from  said  receiver,  the 
sum  of  $212.38,  together  with  legal  interest  thereon  from 
and  after  December  3,  1894. 

^^  The  court  further  finds  that  said  sums  so  found  due 
from  said  receiver  to  said  interveners,  became  and  were, 
and  have  since  continued  to  be,  a  charge  and  lien  upon  said 
furniture  and  fixtures,  under  said  lease  to  said  receiver,  and 
thereupon  said  complainants,  John  J.  Knickerbocker, 
George  G-.  Newbury  and  Ellis  L.  Hagenbuck,  took  said 
furniture  and  fixtures  out  of  the  possession  of  the  receiver, 
and  have  since  said  date  continued  to  withhold  said  prop- 
erty from  said  receiver. 

"  The  court  further  finds  that  the  receiver  has  no  funds 
or  property  in  his  hands  with  which  to  pay  said  claims  of 
said  interveners." 

It  has  been  stipulated  that  the  findings  of  fact  in  said  de- 
cree shall  be  taken  as  uncont  re  verted. 

John  S.  Cooper,  attorney  for  appellants. 

MoBAK,  Kbaub  ifc  Mateb,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

A  receiver  is  the  hand  of  the  court.  The  court  is  an  in- 
strumentality resorted  to  by  parties  for  their  convenience. 
A  receiver  is,  therefore,  an  agent  appointed  by  the  court  to 
serve  the  parties  interested. 
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It  follows  that  while  the  estate  in  the  receiver's  hands  is 
the  primary  fund  out  of  which  his  proper  expenses  and  com- 
pensation are  to  be  paid,  if  the  estate  be  insufficient  or  fail, 
the  parties  for  whom  he  has  acted  may  be  compelled  to  pay 
the  expense  incurred  for  their  benefit.  City  of  St.  Louis  v. 
St.  Louis  Gas  Light  Co.,  11  Mo.  App.  237;  affirmed,  87  Mo. 
224;  Einstein  v.  Lewis,  64  111.  App.  520;  Myers  v.  Franken- 
thal,  55111.  App.  390;  French  v.  Gifford,  31  la.  428;  John- 
son V.  Garrett,  23  Minn.  565;  Lammon  v.  Giles,  3  Wash.  Ter. 
117-123;  20  Am.  &  Eng.  Ency.  of  Law,  180. 

If,  as  is  contended  by  appellants,  they,  by  the  sale 
under  the  mortgage  made  by  Gore  and  Heffron,  acquired  a 
title  superior  to  that  of  the  receiver,  the  case  is  then  one  in 
which  the  estate  in  the  receiver's  hands  has  been  exhausted, 
leaving  unpaid  debts,  properly  incurred  by  him  in  the  dis- 
charge of  duties,  undertaken  for  the  benefit  of  the  testator 
of  appellants  and  Heffron. 

Whose  debts,  in  the  view  of  a  court  of  equity,  are  these 
obligations  of  the  receiver,  incurred  in  running  a  hotel  be- 
longing to  the  parties  in  whose  interest  the  receiver  was 
appointed  and  acting  ? 

Clearly,  the  obligations  of  the  estatjB  of  Gore  and  of  Mr. 
Heffron. 

The  receiver  is  entitled  to  charge  those  items  in  his 
account,  and  to  have  them  paid  by  those  for  whom  he 
acted. 

The  conditional  order  to  surrender  the  personal  property 
may  not  have  been  proper,  in  view  of  the  title  acquired  by 
appellants  at  the  foreclosure  sale,  but  such  order,  being  con- 
ditional, does  not  injuriously  affect  appellants.  Appellants 
might  properly  have  been  peremptorily  ordered  to  pay  the 
debts  due  appellee. 

We  do  not  wish  to  be  understood  as  holding  that  appel- 
lants, by  their  purchase  at  the  foreclosure  sale,  acquired  a 
title  superior  to,  and  free  of,  the  title  which  Gore  and  Heff- 
ron, subject  to  the  receiver's  claims,  before  had;  as  to  this, 
we  do  not  deem  it  necessary  to  express  an  opinion. 

The  decree  of  the  Superior  Court  is  affirmed. 
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Slegel^  Cooper  &  Company  y.  Henry  Schneck  et  al.^  for 

the  nse  of  E.  A.  Prior  &  Co. 

1.  Duress — Of  Servant  by  Master — Not  Presumed,— There  is  no  such 
subjection  or  subserviency  by  a  salaried  employe,  that  the  law  will 
imply  a  transaction  by  him  with  his  employer,  to  be  voidable  on  the 
mere  ground  that  perhaps  he  would  be  discharged  if  he  did  not  assent. 
Before  it  can  be  held  that  an  agreement  between  master  and  servant  was 
made  under  duress  the  evidence  must  show  that  the  servant  exerted  him 
self  and  resisted  the  compulsory  influence. 

2.  Mistake  op  Law— A^oi  Ground  for  Disturbing  a  Settlement. — A 
mere  misapprehension  of  the  law,  where  one  so  mistaken  has  full  knowl- 
edge of  the  facts,  is  no  ground  for  disturbing  a  settlement  of  a  doubtful 
claim. 

Transcript,  from  justice  of  the  peace.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed.  Opinion  filed  De- 
cember 14,  1896. 

A.  BiNswANGEK,  attomey  for  appellant. 

Cratty  Bros.,  Jarvis  &  Cleveland,  attorneys  for  ap- 
pellees. 

Mr.  Presedino  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  action,  begun  originally  before  a  justice  of  the  peace 
and  from  there  taken  by  appeal  to  the  Circuit  Court,  was 
brought  by  the  appellee  against  the  appellant  corpora- 
tion to  recover  $40  withheld  from  the  salary  of  the  appel- 
lee, who  was  a  salesman  in  the  employment  of  appellant. 

In  each  court  the  appellee  recovered  the  amount  of  his 
claim,  and  upon  this  appeal  the  question  is  baldly  presented, 
whether  any  recovery  by  him  can  be  sustained. 

The  circumstances  out  of  which  the  claim  of  appellee 
arose,  were  briefly  as  follows : 

A  woman,  known  to  the  appellee,  came  to  him  in  appel- 
lant's store  one  day  after  banking  hours,  and  represented 
that  she  wished  to  make  a  small  purchase  and  needed  to 
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use,  in  so  doing,  her  check  on  a  bank  for  forty  dollars.  The 
appellee,  having  no  authority  to  pass  upon  checks,  accom- 
panied her  to  the  cashier  of  appellant,  who,  after  making 
some  inquiry  of  the  appellee,  "  O  K'd  "  the  check  and 
handed  it  back  to  the  woman.  She  then  went  into  an- 
other department  of  the  store,  bought  a  pair  of  shoes  for 
$2.50  and  received  them  and  $37.50  in  cash  for  the  check. 

The  check  was  worthless. 

So  much,  we  understand,  is  not  questioned.  Concerning 
what  was  said  by  the  cashier  to  the  appellee  and  his  reply, 
there  is  some  difference,  but  it  is  not  material  to  notice  it, 
for  it  is  quite  plain  that  whatever  was  said,  it  was  the  cause 
of  the  cashier  marking  the  check  "  O.  K,"  thereby  enabling 
the  woman  to  use  it  in  the  store  as  cash. 

There  is  considerable  contrariety  in  the  versions  of  what 
took  place  between  appellee  and  the  cashier  after  the  worth-, 
lessness  of  the  check  had  been  ascertained.  But  we  will 
accept  appellee's  testimony  upon  the  material  part  of  such 
conversation,  and  what  was  done  as  a  result  of  it.  On  his 
direct  examination  he  testified  : 

"  The  cashier,  Mr.  Brennan,  said,  '  I  guess  you  have  got 
to  pay  it.'  I  said,  *  I  guess  not.'  It  went  on  for  a  day  or 
two  and  he  said, '  You  will  have  to  get  the  woman  arrested.' 
I  said,  *  No,  it  is  your  place.'  He  said,  '  No,  that  Siegel, 
Cooper  &  Co.  did  not  want  to  get  mixed  up  in  it.'  I  went 
and  got  a  warrant  to  have  her  arrested,  but  she  could  not 
be  found;  she  skipped  the  country.  The  amount  of  this 
check  was  deducted  from  my  salary  without  my  consent. 
Brennan  told  me  he  would  charge  it  to  me.  I  told  him  I 
would  not  pay  it;  I  did  not  owe  it.  A  couple  of  weeks 
after  he  said,  *  I  will  make  it  easy  for  you,  and  will  charge 
you  $2  a  week.'  I  said,  '  No,  I  would  not  do  it  at  all.'  The 
next  week  he  deducted  $2  out  of  my  salary,  and  kept  on 
until  the  $40  was  paid.    I  was  discharged  a  short  time 

ago." 

On  cross-examination,  appellee  testified : 

"  I  left  the  employ  of  Siegel,  Cooper  &  Co.,  in  August, 
1895.    This  affair  about  this  check  occurred  January  25, 
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1892.  That  was  the  date  when  the  check  was  made  and 
given.  At  that  time  I  was  employed  in  the  furniture  de- 
partment.    *    *    * 

The  second  interview  with  Mr.  Brennan  by  me  took  place 
in  the  latter  part  of  the  week,  *  *  *  and  he  said  he 
would  charge  it  to  me.  I  said,  '  No,  you  won't. '  I  then 
went  up  stairs.  I  never  saw  the  check  until  I  demanded  it 
after  it  was  paid;  after  it  was  taken  out  of  my  wages.  I 
have  kept  it  ever  since. 

After  the  warrant  was  made  out  I  came  back  from  the 
police  station,  and  told  him  that  Mandel  had  dropped  the 
suit.  Then  he  asked  me  if  I  had  ever  seen  that  woman. 
This  was  ten  or  fifteen  days  later,  and  I  said,  '  Yes,  I  saw 
her  four  years  ago  in  Sweet's  office  as  clerk.'  I  went  with 
her  the  same  as  with  any  lady  or  gentleman  that  wants  to 
pay  by  check. 

I  was  paid  every  Tuesday,  and  worked  on  a  salary  of  $18 
a  week.  After  that  I  got  more.  After  this  check  was  pre- 
sented by  the  woman  I  got  my  salary,  minus  $2.  I  said 
nothing  to  Mr.  Brennan.  This  went  on  from  week  to  week, 
and  1  got  my  salar}^  less  $2.  This  deduction  of  $2  a  week 
continued  for  twenty  weeks. 

Q.  Did  you  ever  ask  for  that  $40  after  this  money  was 
kept  out,  after  you  were  discharged  ?  Did  you  ever  go  back 
after  it  ? 

A.    No,  sir;  I  never  went  and  demanded  it." 

At  the  conclusion  of  the  evidence,  the  defendant  asked 
the  court  to  instruct  the  jury  that  under  the  evidence  and 
the  law,  the  plaintiff  was  not  entitled  to  recover,  which  the 
court  refused  to  do. 

We  think  it  was  error  by  the  court  to  refuse  to  give  the 
instruction. 

Here,  the  appellee,  though  not  expressly  assenting,  in 
terms,  to  the  withholding  from  his  salary  of  two  dollars 
every  week  for  a  period  of  twenty  weeks,  in  no  manner 
dissented  from  it  being  done,  except  by  saying,  "  I  guess 
not,"  or,  "No,  you  won't,"  in  response  to  the  cashier's 
statement  that  he  should  withhold  it  from  his  salary,  and 
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by  saying  that  he  would  not  pay  it  at  all,  in  response  to  the 
cashier's  statement  that  he  would  make  it  easy  for  him  and 
take  it  out  in  such  weekly  installments. 

There  was  no  sufficient  element  of  duress  in  the  trans- 
action to  avoid  it.    Lamson  v.  Boyden,  67  111.  App.  232. 

We  are  not  prepared  to  hold  that  there  is  any  such  sub- 
jection or  subserviency  by  a  salaried  employe  in  a  mercan- 
tile establishment,  as  that  the  law  will  imply  a  transaction 
by  him  with  his  employer  to  be  voidable  on  the  mere  ground 
that  perhaps  he  would  be  discharged  from  his  employment 
if  he  did  not  assent  to  whatever  might  be  demanded  of  him. 
In  this  case  there  was  no  evidence  of  threats  made  by  the 
employer,  or  by  the  cashier,  or  of  fear  by  the  appellee,  and 
we  certainly  will  not  imply  a  disastrous  result  where  there 
was  no  evidence  that  the  cashier  possessed  any  authority 
either  ot  discharge  or  of  employment,  and  where  no  appeal 
was  made  or  attempted  to  be  made  to  the  appellant,  appel- 
lee's employer.  There  is  no  evidence  that  the  cashier  was 
in  any  sense  the  superior  of  the  appellee  in  employment, 
and  it  would  be  to  carry  the  doctrine  of  coercion  or  duress 
beyond  any  limits  we  have  any  knowledge  of,  to  apply  the 
doctrine  applicable  in  cases  of  duress  or  coercion,  to  a  case 
like  this. 

Before  we  could  consider  whether  an  agreement  made 
under  duress  of  wages,  or  employment,  might  be  avoided, 
it  would  have  to  appear  affirmatively  that  the  person  thus 
circumstanced  had  exerted  himself  and  resisted  the  com- 
pulsory influence,  whatever  it  was.  Spaids  v.  Barrett,  67 
111.  289  (p.  292). 

But  here  we  discover  nothing  of  the  kind;  not  even  an 
appeal  to  the  employer  or  to  one  empowered  to  act  for  him. 
On  the  other  hand,  there  is  absolutely  tame  submission, 
not  even  amounting  to  protest,  except  by  a  dissent  from 
the  proposed  action  in  advance  of  its  being  taken,  for  not 
alone  the  twenty  weeks  required  in  which  to  make  up  the 
lost  sum,  but  for  more  than  three  years  after  the  sum  had 
been  thus  made  good. 

If  it  be  said  that  the  appellee  permitted  the  two  dollars  a 
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week  to  be  withheld  under  a  mistaken  apprehension  as  to 
his  legal  liability  to  make  good  the  sum  lost,  that  is  no 
excuse. 

A  mere  misapprehension  of  the  law,  where  one  so  mis- 
taken has  full  knowledge  of  the  facts,  is  no  ground  for  dis- 
turbing a  settlement  of  a  doubtful  claim.  Percy  v.  HoUister, 
66  111.  App.  594. 

It  is  argued  by  appellee  that  his  promise,  if  one  were  made, 
was  void,  because  not  in  writing.  We  can  not,  under  the 
facts  of  the  case,  assume  that  this  was  a  promise  by  ap- 
pellee to  pay  the  debt  of  another,  but  if  it  were,  we  know 
of  no  authority  which  permits  one  who  has  verbally  prom- 
ised to  pay  the  debt  of  another,  and  has  in  pursuance  of 
such  promise  gone  on  and  paid  it,  to  recover  back  money  so 
paid,  and  we  have  no  hesitation  in  saying  that  he  could  not. 

Under  the  facts  of  the  case,  we  hold  that  no  recovery  can 
be  had,  and  the  judgment  of  the  Circuit  Court  is  reversed, 
without  remanding  the  cause. 


Eric  Anderson  t.  The  South  Chicago  Brewing  Co.  et  al. 

1.  Chattel  Mortgages— -SoZe  of  Mortgaged  Goods  Without  Written, 
Consent. -^It  being  a  crime  punishable  by  impriBonment  for  a  mortgagor, 
without  the  written  consent  of  the  mortgagee,  to  seU  the  mortgaged 
property,  the  court  is  of  the  opinion  that  an  offer  on  the  trial  to  show  a 
verbal  consent  to  such  sale,  was  prop^Tly  refused. 

BepleTin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthiijl,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1896.     Affirmed.    Opinion  filed  December  14,  1896. 

Statement  of  the  Case. 

On  August  26, 1892,  Charles  Gustafson  gave  to  the  Merle 
&  Heaney  Manufacturing  Company  his  twenty-seven  notes, 
amounting  to  $632,  and  to  secure  the  same  gave  a  chattel 
mortffaofe  on  certain  saloon  fixtures  at  or  before  that  time 
purchased  from  said  company,  and  placed  in  his  saloon  at 
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6934  Stony  Island  avenue.  Twenty-five  of  said  notes  were 
for  $25  each,  and  payable  one  ever}'  month.  The  notes 
were  paid  as  they  became  due  until  nine  notes  had  been 
paid,  the  tenth  note  falling  due  June  26,  1893. 

About  June  13,  1893,  Gustafson  made  a  sale  to  Eric  An- 
derson, appellant  herein,  of  all  his  goods  and  chattels  at  said 
saloon,  including  the  mortgaged  property.  (An  ofifer  was 
made  during  the  trial  to  show  that  Gustafson  obtained  from 
the  Merle  &  Heaney  Manufacturing-  Company  its  verbal 
consent  that  he  might  make  such  sale  before  the  sale  was 
made,  and  while  said  company  still  owned  the  notes  and 
mortgage,  but  the  court  refused  to  admit  such  evidence.) 

Inimediately  upon  the  sale  to  Anderson  the  saloon  was 
closed,  and  was  never  again  opened  for  business.  On  or 
about  June  17, 1893,  the  South  Chicago  Brewing  Company, 
hearing  that  the  saloon  was  closed,  entered  a  judgment  of 
confession  against  said  Gustafson  on  a  judgment  note  dated 
November  30,  1892,  for  $419.  After  June  13,  and  on  or 
before  June  21,  1893,  the  Merle  &  Heaney  Manufacturing 
Company  transferred  Gustafson's  notes  and  mortgage  to 
the  Garden  City  Banking  and  Trust  Company;  and  on 
June  21,  1893,  the  South  Chicago  Brewing  Company  pur- 
chased said  notes  and  mortgage  from  the  bank,  paying 
therefor  the  face  of  the  notes  with  accrued  interest.  Im- 
mediately upon  obtaining  possession  of  said  notes  and  mort- 
gage, the  brewing  company,  through  its  secretary,  Mr. 
Lederer,  placed  said  mortgage  in  the  hands  of  Constable 
Murphy,  with  instructions  to  foreclose  at  once.  Said  con- 
stable went  direct  to  said  saloon  and  took  possession  of  the 
mortgaged  goods,  and  posted  notices  of  a  sale,  giving  as  a 
cause  of  foreclosure,  that  the  mortgagee  *'  felt  unsafe  and 
insecure  and  feared  a  waste  of  said  property."  On  June 
23d  following,  the  sheriff  levied  under  the  execution  issued 
in  confession  of  judgment  against  Gustafson,  ^.nd  on  June 
30,  1892,  Eric  Anderson  sued  out  the  replevin  writ  herein. 

The  declaration  has  three  counts : 

First.    A  taking  and  wrongful  detaining. 

Second.    A  wrongful  detention. 
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Third.  Plaintiff  lost  said  goods,  defendant  found  them, 
and  refused  to  deliver  them. 

The  defendants'  plea : 

First.     Non  cepit  and  non  detinet  to  whole  declaration. 

Second.     Won  cepit  to  first  count. 

Third.     Ifon  detinet  to  second  count. 

Fourth.     Property  in  South  Chicago  Brewing  Co. 

The  court  instructed  the  jury  to  find  for  the  defendants, 
holding  plaintiff's  title  to  be  subject  to  the  mortgage,  and 
that  the  sale  to  the  plaintiff  gave,  under  the  terms  of  the 
mortgage,  the  right  to  foreclose. 

Edwaed  Owings  Towne  and  James  H.  Stansfield,  attor- 
neys for  appellant. 

Allan  C.  Story,  attorney  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Section  7  of  Chapter  95  of  the  Revised  Statutes,  entitled 
mortgages,  is  as  follows  : 

"  Any  person  having  so  conveyed  any  personal  property 
who  shall,  during  the  existence  of  such  title  or  lien,  sell, 
transfer,  conceal,  take,  drive  or  carry  a^yay,  or  in  any  man- 
ner  dispose  of  such  propertj%  or  any  part  thereof,  or  cause  or 
suffer  the  same  to  be  done,  without  the  written  consent  of 
the  holder  of  such  incumbrance,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  may  be  fined  in  a  sum  not  exceed- 
ing twice  the  value  of  the  property  so  sold  or  disposed  of,  or 
confined  in  the  county  jail  not  exceeding  one  year,  or  both, 
at  the  discretion  of  the  court." 

It  being  a  crime  punishable  by  imprisonment  for  a  mort- 
gagor to,  without  the  written  consent  of  the  mortgagee, 
sell  the  mortgaged  property,  we  are  of  the  opinion  that  the 
court  properly  refused  appellant's  offer  to  show  a  verbal 
consent  by  the  mortgagee  to  the  sale. 

The  statute,  a  part  of  the  chapter  concerning  "Mort- 
gages," was  undoubtedly  designed  as  a  protection  to  mort- 
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gagees,  and  to  relieve  them  from  being  compelled,  in  case  of 
sale,  to  meet  the  assertion  of  the  mortgagor,  that  verbal  con- 
sent to  a  sale  had  been  given. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Mb.  Presidino  Justice  Shepabd  : 

I  do  not  concur  in  the  construction  of  the  statute  re- 
ferred to. 
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et  al. 

Fitz  E.  Culver  v.  Frederick  M.  Atwood  et  al. 

1.  CONTEACTS — Wfiat  Lawia  a  Part  of.— The  law  in  force  at  the 
time  a  contract  is  made  which  bears  upon  the  liabilities  incurred  by  the 
parties,  either  fixed  or  contingent,  is,  in  contemplation  of  law,  a  part  of 
the  contract. 

2.  Mechanic's  Lnsufs^Application  of  Act  Oiving  a  Lien  to  Svb-stib- 
contractor.—The  statute  giving  a  mechanic's  lien  to  sub-subcontractors 
does  not  apply  to  cases  where  the  original  contract  was  made  before  tlie 
passage  of  the  statute,  although  the  sub-subcontract  was  made  after 
such  passage. 

Mechanic's  Lien.— Appeals  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tulet,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1806.    Affirmed.    Opinion  filed  December  14,  1896. 

Carlos  S.  Andbbws,  attorney  for  Andrews  &  Johnson  Co., 
appellants. 

Albnd  &  Arnd,  attorneys  for  Fitz  E.  Culver,  appellant. 

Makston,  Augub  &  TtJTTLE,  attomeys  for  appellees. 

Mr.  Justice  Gaby  delivered  the  opinion  of  thk  Coubt. 
The  main  question  is  the  same  in  each  of  these  cases. 
May  27,  1895,  Atwood  contracted  with  the  George  A. 
Fuller    Company  to   erect — complete — a   large   building. 
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June  10,  1895,  the  latter  sub-let  the  heating  apparatus  to 
the  Charles  H.  Simmons  Company,  and  that  company  sub- 
let to  the  appellants  portions  thereof,  part  to  one  and  part 
to  the  other,  after  the  act  to  revise  the  law  in  relation  to 
mechanic's  liens,  approved  and  in  force  June  26,  1S95,  went 
into  effect. 

Under  such  sub-subcontracts,  the  appellants  did  the  work 
for  which,  by  their  petitions  herein,  they  claim  liens  upon 
the  building  and  premises. 

That  'sub-subcontractors  had  no  lien  under  the  law  as  it 
had  always  been  before  the  last  act,  is  undisputed.  Cairo 
&  St.  Louis  R.  K  V.  Watson,  85  111.  531. 

Under  the  present  law  they  have  such  lien,  and  the  appel- 
lants claim  that,  as  their  contracts  were  made  and  per- 
formed since  that  law  came  into  force,  they  are  entitled  to 
the  benefit  of  it,  as  a  law  relating  only  to  remedy.  It  can 
hardly  be  contended  that  so  far  as  relates  to  the  owner,  a 
part  of  the  new  law  is  in  force  and  a  part  not.  If  the  whole 
effect  of  the  law  were  merely  in  the  nature  of  a  garnish- 
ment of  funds  in  his  hands,  as  to  which  funds  he  would, 
in  legal  contemplation,  be  indifferent  whether  one  or 
another  should  have  them,  there  would  be  more  ground 
for  the  position  that  the  law  relates  only  to  remedy;  but 
not  only  does  it  charge  with  a  lien  his  property,  which 
creates  a  right  to  be  enforced  by  the  provisions  for  a  rem- 
edy, but  it  lays  upon  him  the  performance  of  acts,  or  suf- 
ferance of  the  consequences,  which  acts  were  not  required 
by  former  laws.  Under  section  5  it  is  made  his  duty  to  re- 
quire of  the  contractor  "  a  statement  in  writing,  under 
oath  or  verified  by  affidavit,"  of  many  things,  and  under 
section  22,  consequences  follow  if  he  does  not  make  "  written 
protest "  against  things  there  mentioned.  Now,  when  At- 
wood let  the  contract  t'o  the  George  A.  Fuller  Company, 
the  law  then  in  force  as  to  the  liabilities  they  respectively 
incurred,  fixed  or  contingent,  as  consequences  of  that  con- 
tract, were,  in  contemplation  of  law,  part  of  the  contract. 
Von  Hoffman  v.  City  of  Quincy,  4  Wal.  535,  550. 

The  legislature  could  not  have  intended  to  do  what  it 
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could  not  do,  viz.,  add  to,  or  take  from,  the  sum  of  what 
each  party  to  the  contract  was  to  do,  to  be  entitled  to  all 
the  benefit  that  party  was  to  have  from  the  contract  by  its 
terms. 

The  George  A.  Fuller  Company  could  impose  upon  At- 
wood  the  burden  of  protecting  himself  as  to  sub-contractor 
Charles  H.  Simmons  Company,  because  the  then  law  permit- 
ted such  imposition;  but  the  latter  company  could  not  im- 
pose upon  Atwood  the  further  burden  of  protecting  himself 
against  sub-subs,  because  all  the  burdens  of  Atwood  are 
legal  consequences  of  his  contract  with  George  A.  Fuller 
Company,  and  when  that  contract  was  made,  the  law  did 
not  permit  such  imposition. 

The  decrees  dismissing  the  petition  are  affirmed. 


George  L.  Ayers  et  al.  v.  Vary  L.  Bintliif  et  al. 

1.  Confession  of  Errors— TFTi^re  N(me  Are  Assigned,— "Where  no 
errors  have  been  assigned  none  can  be  confessed. 

Interlocutor  J  Order,  appointing  a  receiver.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Theodore  Brent ano,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Appeal 
dismissed.    Opmion  filed  October  19,  1896. 

William  J.  Lavery,  attorney  for  appellants. 
No  appearance  for  appellees. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

July  21j  1896,  in  the  Superior  Court,  an  interlocutory  de- 
cree was  entered,  among  other  things  appointing  a  receiver, 
from  which  the  appellants  perfected  an  appeal  by  filing  a 
bond  the  next  day. 

The  last  day  for  filing  the  record  here  was  September  19, 
1896.  (Act  of  1877,  concerning  appeal  from  interlocutory 
orders.) 

Vol.  LXTII  20 
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October  7,  1896,  the  appellants  filed  here  a  transcript  of 
the  decree  and  appeal  bond,  and  later  in  the  same  day  the 
appellees  filed  here  a  transcript  of  the  whole  record  of  the 
case.  October  8,  1896,  the  appellants  moved  to  dismiss  the 
appeal,  which  was  done,  and  the  appellees  now  move  to  set 
that  dismissal  aside,  and  for  leave  to  confess  errors,  and 
that  the  court  shall  reverse  the  decree  and  direct  the  Supe- 
rior Court  to  dismiss  the  bill.  As  the  appellants  have  not 
assigned  any  errors,  none  can  be  confessed,  and  as  the  ap- 
peal was  not  perfected  in  this  court  within  sixtj'^  days  after 
the  decree  was  entered,  this  court  has  no  jurisdiction  to  do 
anything  in  it,  but  dismiss  it.  Schillo  v.  Anderson,  51  111. 
App.  403. 

There  is,  therefore,  no  reason  to  set  aside  the  dismissal 
already  made,  and  that  exhausts  the  power  of  the  court. 

No  costs  are  awarded  to  either  party. 


The  People  of  the  State  of  Illinois  y.  James  Goggin. 

1.  Mandamus — Power  of  the  Court  Over, — After  an  alternative  writ 
of  mandamus  was  issued  and  served,  this  court,  upon  examination  of  the 
record,  refused  the  peremptory  writ  and  dismissed  the  petition. 

Petition  for  Mandamus.— Original  proceedings.  Heard  at  the  Octo- 
ber term,  1896.    Petition  dismissed. 

BuLKLEY,  Gbay  &  MoRE,  attomeys  for  petitioner. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

This  is  a  petition  on  the  relation  of  Sophia  J.  Shattuck 
for  a  mandamus  upon  the  defendant,  a  judge  of  the  Supe- 
rior Court  of  Cook  County,  requiring  him  to  sign  a  bill  of 
exceptions  in  a  case  lately — ^it  is  said — tried  before  him, 
wherein  James  Babcock,  and  others  named,  were  plaintiffs 
and  the  relator  was  the  defendant.  To  give  this  court 
jurisdiction,  the  petitioner  avers  that  she  has  sued  out  a 
writ  of  error  for  the  purpose  of  reversing  the  judgment 
against  her  in  that  case,  '^  and  that  it  is  necessary  in  order 
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to  properly  present  said  cause  for  review  in  this  court  that  *' 
she  "  should  have  a  bill  of  exceptions." 

The  alternative  writ  has  been  issued  and  served  upon  the 
defendant,  and  no  answer  made.  Now  the  relator  asks  for 
a  peremptory  writ. 

Before  issuing  it,  we  deemed  it  best  to  see  for  ourselves 
whether  the  record  of  this  court  justified  what  is  said  about 
it  in  the  petition. 

We  find  that,  October  5,  1896,  the  relator  filed  here  a 
praecipe  asking  the  clerk  of  this  court  to  issue  a  writ  of 
error  and  a  scire  facias  in  a  case  of  herself  against  the  said 
Babcock  and  others;  that  no  writ  of  error  has  been  taken 
out;  that  a  scire  faci^as  was  issued  October  7,  1896;  that 
no  record  from  the  Superior  Court  has  been  filed. 

October  6,  1896,  the  day  after  the  praecipe  was  filed,  and 
the  day  before  the  soire  facias  was  issued,  this  petition  was 
filed.  We  can  not  tell,  in  the  absence  of  any  record  from 
the  Superior  Court,  whether  such  a  bill  of  exceptions  as  the 
relator  desires  would  have  any  reference  to  the  case  in 
which  she  has  filed  a  praecipe. 

Whether  it  would  have  any  such  reference  is  a  matter  for 
judicial  determination — not  of  averment  by  the  relator. 
Our  jurisdiction  depends  upon  it.  People  v.  Hawes,  124 
111.  569. 

The  case  in  which  she  filed  a  praecipe  may  have  been 
ejectment  or  replevin,  so  far  as  anything  in  this  court 
shows,  while  she  wants  a  bill  of  exceptions  in  an  action  of 
assumpsit.    Perhaps  she  will  never  bring  a  record. 

The  alternative  writ  was  issued  without  jurisdiction,  and 
the  case  is  dismissed. 


May  Arentz  et  al.  v.  George  Reilly  et  al. 

1.  Decrses — Personal  and  Alternative, —  A  decree  which  directs 
that  if  the  money  provided  for  shall  not  be  paid  within  the  time  lim- 
ited, then  the  premises  involved  be  sold,  is  not  a  personal  decree  for  the 
payment  of  money  against  the  defendant,  but  is  an  alternative  decree. 
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2.  Damages — On  Dismissal  of  Appeals— Short  Record. — Where  a 
short  record  does  not  show  whether  there  was  or  was  not  good  ground 
for  an  appeal,  the  court  can  not  determine  whether  damages  for  delay 
should  be  awarded  under  section  28  of  chapter  88,  B.  8. ,  entitled,  *^  Costs,'* 
and  such  damages  are  denied. 

Mechanie*s  Liens. — Motion  for  damages  on  dismissal  of  on  appeal  in 
this  court.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1896.    Motion  denied.    Opinion  filed  November  5,  1896. 

Albert  N.  Eastman,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  appeal  has  been  dismissed  upon  a  "  short  record," 
and  the  appellees  ask  that  damages  be  awarded. 

The  case  is,  that  a  decree  was  entered  that  the  "  defend- 
ants (appellants)  pay"  the  amounts  adjudged  in  favor  of 
the  appellees  in  a  proceeding  to  enforce  mechanic's  liens, 
and  "  in  default  of  said  judgment  being  made,"  the  prop- 
erty involved  should  be  sold.  The  appellees  urge  that  this 
is  a  money  decree,  and  for  that  reason  to  be  distinguished 
from  Hamburger  v.  Glover,  157  111.  521,  which  was  an 
appeal  by  parties  claiming  a  mechanic's  lien,  from  a  decree 
dismissing  their  petition  and  foreclosing  a  mortgage,  but 
not  directing  them  to  pay  anything. 

So  much  of  the  present  decree  as  directs  the  appellants 
to  pay,  would,  if  the  decree  were  construed  to  be  a  personal 
decree,  be  erroneous.  Cases  cited  in  Sprague  v.  Green,  18 
111.  App.  476. 

But  such  decrees  are  construed  as  being,  not  decrees 
against  persons,  but  alternative,  "  that  if  the  money  should 
not  be  paid  within  the  time  limited,  then  the  premises 
should  be  sold."    Kirby  v.  Eunals,  140  111.  289. 

It  was  therefore  not  a  decree  "  for  the  recovery  of  money 
against  the  appellant,"  and  is  governed  by  the  case  first 
cited. 


First  District — October  Term,  1896.      309 

Freeman  v.  "Walker. 

If  a  complete  record  were  here,  we  might  determine 
whether  damages  for  delay  should  be  awarded  under  sec- 
tion 23,  chapter  33  of  the  statute,  but  a  short  record  does 
not  show  whether  there  was,  or  was  not,  good  ground  for 
appeal. 

The  damages  asked  are  denied. 
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Renben  B.  Freeman^  Executor  of  W.  A.  EoontZy  y.  A.  W. 

Walker.  '  e?     soo' 

110      405 


1.  Limitations— Afew  Promise  may  be  Implied. — In  order  to  take 
a  case  out  of  the  statute  of  limitations  there  must  be  a  promise  to  pay  the 
debt,  but  such  promise  may  be  implieJ  from  an  imqualified  admission 
that  the  debt  is  due  and  unpaid. 

Assnmpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunnb,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  December  14, 1896. 

Statement  of  the  Case. 

This  was  a  suit  on  a  promissory  note,  brought  by  W.  A. 
Koontz  against  A.  W.  Walker.  The  declaration  consisted 
of  the  common  counts,  together  with  a  special  count  de- 
scribing the  note  sued  on,  a  copy  of  which  attached  to  the 
declaration,  is  as  follows : 

"$1,199  25-100. 

Shelbyville,  Ills.,  March  15th,  1883. 
One  day  after  date  I  promise  to  pay  to  the  order  of  W. 
A.  Koontz,  eleven  hundred  ninety-nine  and  25-100  dollars, 
for  value  received,  with  interest  at  the  rate  of  eight  per 
cent  per  annum  from  date.  Payable  at  the  bank  of  W.  P. 
Thornton  &  Son. 

A.  W.  Walker." 

To  the  declaration  a  plea  of  the  statute  of  limitations 
was  interposed  by  the  appellee. 
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To  the  plea  of  the  statute  of  limitations,  two  replications 
were  filed  by  the  appellant.  One  of  the  replications  al- 
leged that  prior  to  the  lapse  of  ten  years  from  the  date  the 
cause  of  action  accrued  the  appellee  made  a  new  promise  in 
writing,  whereby  he  acknowledged  and  promised  to  pay 
the  note.  The  other  replication  alleged  that  after  the  lapse 
of  ten  years  from  the  date  the  cause  of  action  accrued,  the 
appellee  made  a  new  promise  in  writing,  whereby  he  ac- 
knowledged and  promised  to  pay  the  note. 

To  these  replications  issues  were  joined,  and  a  trial  was 
had  on  June  22,  1896.  After  the  evidence  of  the  appellant 
was  introduced,  the  court  refused  all  instructions,  offered 
on  behalf  of  the  appellant,  and  instructed  the  jury  to  find 
its  verdict  for  the  appellee;  and  after  overruling  appellant's 
motion  for  a  new  trial,  entered  judgment  on  the  verdict, 
from  which  judgment  this  appeal  is  prosecuted. 

While  the  case  was  pending  in  the  Circuit  Court,  and  be- 
fore trial,  the  plaintiff  died,  and  his  death  being  suggested 
on  the  record,  it  was  ordered  that  the  cause  proceed  in  the 
name  of  Eeuben  R.  Freeman,  executor  of  the  last  will  and 
testament  of  W.  A.  Koontz,  deceased. 

On  the  trial  of  the  case,  the  note  in  question  was  allowed 
to  go  in  evidence  to  the  jury  upon  the  promise  of  counsel 
for  appellant  to  the  court,  that  he  expected  to  prove  that 
after  the  statute  of  limitations  had  begun  to  run,  there  was 
a  promise  to  pay  the  note.  The  appellant  then  offered  in 
evidence  the  following  letters: 

"  La  Grange,  Ills.,  Feb.  2,  1890. 
John  M.  Stroup,  Esq.,  Sedalia,  Ohio. 

Deab  Sib  :  Yours  of  the  16th  inst.  received,  and  in  reply 
desire  two  things  of  you  :  First,  I  can't  remember  that  I 
owed  you  any  balance.  If  I  could  find  my  books,  in  which 
was  an  itemized  account  of  all  my  transactions  with  Mr. 
Koontz  and  yourself,  I  could  understand  it  probably.  So, 
please  explain  all  about  this  bal.  being  $78  10-100,  with  in- 
terest, and  be  assured  that  I  will  pay  it  if  I  understand  it, 
just  as  fast  as  I  can. 

Second :    Please  give  me  the  principal  of  the  note  Mr. 
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Koontz  holds  against  me,  date,  per  cent  and  when  it  was 
due.  Please  state  these  particularly.  I  had  hoped  to  be- 
gin paying  interest  at  least  on  his  note,  but  now  that  I  have 
yours  to  pay,  I  will  have  to  delay  his.    Let  me  hear  soon. 

Yours,  etc., 

A.  W.  Walker." 

"LaGrange,  III.,  Jan'y  31st,  1891. 
John  M.  Stroup,  Esq.,  Sedalia,  Ohio. 

Dear  Sir  :  I  have  been  expectirig  to  write  you  for  some 
time  concerning  my  indebtedness  to  Mr.  Koontz,  and  have 
only  delayed  because  I  have  not  seen  my  way  clear  to  pay 
even  the  interest  on  note,  and  keep  along  with  the  expenses 
of  my  little  family,  living  being  very  high  in  Chicago  and 
suburbs. 

I  did  write  you  a  long  while  ago,  w^ishing  to  renew  my 
note,  giving  new  note  for  principal  and  interest,  less  a  fair 
remuneration  for  looking  after  rents,  and  the  farms 
generally. 

I  now  write  you,  friend  Stroup,  and  ask  you  to  arrange 
the  matter  with  Mr.  Koontz,  as  he  is  getting  old,  and  such 
matters,  I  presume,  annoy  him.  I  will  pay  every  cent  I 
owe  him.  if  I  live,  but  I  must  have  time.  1  now  can  see 
my  way  clear  to  pay  at  least  the  interest  for  next  year,  and 
possibly  some  on  the  principal,  if  I  am  not  disappointed  in 
my  school  prospects  for  next  year.  Since  leaving  Windsor 
I  have  relied  on  mv  own  resources,  and  have  only  been  able 
to  keep  up  current  expenses,  having  to  compete  with  old 
men  teachers,  and  my  salary  in  consequence  being  small. 
But  my  prospects  are  brightening,  and  I  want  to  arrange  to 
raeet^my  note  just  as  fast  as  I  can.  Had  I  not  been  disap- 
pointed in  my  expectations  with  father,  I  would  have  met 
this  note  before,  but  as  it  is,  I  must  pay  along  now  just  as 
I  can  save  from  my  salary.  Father  and  I,  however,  are 
not  estranged. 

Now,  this  is  what  I  want  to  do,  and  want  you  to  get  Mr. 
Koontz  to  do.  I  want  to  give  a  new  note  for  amount  due 
Ist  February,  having  five  years  to  pay  it  in,  bearing  seven 
per  cent  interest,  I  agreeing  to  pay  interest  annually,  and 
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as  much  on  note  as  I  can.  I  feel  that  by  that  time  I  can 
pay  it  off.  Now  let  the  new  note  include  principal  of  old 
note  and  interest  up  to  February  1, 1891,  less  amount  due 
me  for  looking  after  matters.  Do  you  think  $50  a  year  is 
unreasonable  ?  I  have  an  account  of  all  moneys  received 
and  paid  out,  kept  at  the  time,  but  can  not  come  upon  it 
yet,  but  I  am  sure  it  is  in  my  papers  somewhere.  But  you 
remember  we  settled  up  in  the  spring  of  1883  some  time. 

Do  urge  upon  Mr.  Koontz  not  to  feel  that  I  have,  through 
choice,  delayed  making  any  provisions  to  meet  my  note; 
nothing  will  please  me  better  than  to  be  able  to  meet  his 
note  against  me,  as  I  hope  to,  but  I  have  had  a  pretty  hard 
time,  but  I'll  come  out  all  right. 

Write  me  soon.  Remember  me  kindly  to  Mrs.  Koontz 
and  your  wife,  and  believe  me, 

Yours  very  truly, 

A.  W.  Walkeb." 

These  letters  were  written  by  the  appellee  to  John  M. 
Stroup,  who  was  acting  as  agent  for  Mr.  Koontz,  and  it  was 
admitted  by  appellee's  counsel  that  Mr.  Stroup  was  acting 
in  that  capacity. 

To  the  introduction  of  these  letters  the  court  sustained 
an  objection,  and  appellant  duly  excepted. 

The  following  letters  of  appellee  were  then  offered  in 

evidence  by  appellant,  and  the  court  sustained  objections  of 

appellee  to  each  of  them,  the  appellant  duly  excepting 

thereto. 

"Cook  Coctnty,  Ills.,  Mar.  18,  1892. 

My  Deab  Mb.  Koontz  : 

Yours  of  recent  date  forwarded  to  me,  and  I  am  sorrv 
and  even  mortified  not  to  be  able  now,  and  long  before,  to 
settle  up  matters  with  you.  I  have  been  teaching  for  the 
last  few  years,  but,  live  as  economically  as  we  can,  I  don't 
get  ahead  any  yet,  but  I  do  hope  to  get  an  increased  salary 
in  the  course  of  a  year  or  eighteen  months,  if  not  greatly 
disappointed.  I  had  hoped  all  the  time  to  get  an  advanced 
salary  so  as  to  begin  paying  on  note,  but  I  have  not  been 
able  to  do  so. 

Mr.  Stroup  claimed  that  I  was  back  in  our  settlement 
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which  you  gave  him,  and  while  I  could  not  remember  any- 
thing about  it  clearly,  yet  on  his  statement,  I  borrowed  the 
amount  of  a  fellow  teacher  and  sent  him  by  draft.  Do  you 
know  whether  he  received  it  ?  If  so,  tell  him  to  send  my 
note. 

It  is  my  purpose  to  begin  paying  you  off  as  soon  as  I  can, 
and  as  soon  as  I  get  this  borrowed  money  paid  back,  I  will 
put  my  first  savings  toward  paying  you.  I  do  trust  you 
will  not  be  greatly  grieved  by  being  kept  out  of  payment  so 
long,  but  it  is  all  that  I  can  do  now. 

Let  me  hear  from  you  soon  here  at  Lyons.  Give  my  re- 
gards to  your  wife.    Father  is  quite  well  now,  and  enjoys 

himself* 

EespectfuUy, 

Amos  Walker." 

"La  Grange,  Illinois,  March  18,  1895. 
W.  A.  Koontz,  Esq.,  Sedalia  P.  O.,  O. 

Deab  Sib  :  Your  favor  of  14th  inst.  rec'd  and  in  reply 
can  assure  you  that  nothing  would  so  satisfy  me  as  to  meet 
you  and  your  wife  and  honestly  and  frankly  talk  over  mat- 
ters and  explain  my  situation  fully  —for  I  can  not  write  it. 
I  have  had  a  hard  struggle,  but  I  am  sure  to  make  a  success 
yet,  when  I'll  be  able  to  square  myself  with  the  world,  but 
I'm  not  able  yet. 

I  have  been  thinking  of  coming  to  see  you  and  your  wife 
in  order  to  explain  my  situation  to  you  both,  in  a  full  and 
satisfactory  manner,  and  as  you  are  intending  to  visit  father 
this  summer,  write  me  when  you  will  be  there,  and  I  will 
try  and  arrange  to  visit  him  at  the  same  time,  when  I  will 
explain  to  you  my  exact  situation.  I  think  if  you  and  your 
wife  knew  all,  you  would  not  feel  hard  toward  me. 

Father  is  confined  to  the  house  now,  but  we  hope  he  may 
soon  be  able  to  be  out  again. 

I  learned  of  the  death  of  Mrs.  Stroup,  and  you  and  your 
wife  have,  and  had  then,  my  truest  sympathies — but  we 
must  take  comfort  and  feel  that  so  noble  a  girl  and  daugh- 
ter as  she  was  here,  is  there  a  white-robed  saint,  and  awaits 
the  coming  of  her  dear  ones. 

Eemember  me  kindly  to  your  wife,  and  tell  her  for  me 
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that  I  hope  to  see  you  both  soon.    Write  me  whenever  you 
can.    We  have  two  boys,  one  eleven  years,  the  other  some 
two  years  old.    We  all  enjoy  good  health. 
So  hoping  to  hear  from  you  whenever  convenient, 

I  am,  yours  very  truly, 

A.  W.  Walker." 

It  was  admitted  by  appellee  that  the  above  letters  were 
written  to  W.  A.  Koontz  by  appellee,  and  that  the  note  and 
indebtedness  referred  to  in  all  of  the  above  letters  are  the 
note  and  indebtedness  upon  which  this  suit  is  founded,  and 
described  in  the  first  count  of  the  declaration. 

WiLBBB,  Eldridgb  &  Aldbn,  attomcys  for  appellant. 

John  H.  Bradlet,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Cases  within  the  reason,  but  not  within  the  words,  of 
the  statute  of  limitations,  are  not  barred.  Bedell  v.  Jenney, 
4  Gil.  193. 

In  order  to  take  a  case  out  of  the  statute  of  limitations, 
there  must  be  a  promise  to  pay  the  debt,  but  such  promise 
may  be  implied  from  an  unqualified  admission  that  the  debt 
is  due  and  unpaid.  Ayers  v.  Richards,  12  111.  146;  Parsons 
v.  C.  I.  C.  &  I.  Co.  of  La  Salle,  38  111.  430;  Norton  v.  Colby, 
52  111.  198;  Carroll  v.  Forsy  the,  69  111.  127;  Homer  v.  Star- 
key,  27  111.  13;  Sennott  v.  Homer,  30  111.  429;  Wooters  v. 
King,  54  111.  343;  Hay  ward  v.  Gunn,  4  111.  App.  161. 

The  letter  written  by  appellee,  February  2,  1890,  is  an 
unqualified  acknowledgment  of  the  debt  represented  by 
appellant's  note,  and  an  intention  to  pay  the  same;  so  too, 
is  the  letter  written  March  18,  1892.  That  the  note  in  suit 
is  the  note  mentioned  in  each  of  these  letters,  was  admitted 
upon  the  trial  of  the  cause. 

The  letters  offered  in  evidence  should  have  been  ad- 
mitted. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 
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Charles  D.  Underwood  j.  E.  F.  Masterson  et  al.  1-^-^' 

1.  Bills  op  Exceptions— Order*  Extending  Time  to  Fife.— An  order 
to  extend  the  time  to  file  a  bill  of  exceptions  without  notice  to  the  oppo- 
site party  is  ineffectual. 

2.  &AMR— Filing  of,  Nunc  Pro  Tunc, — An  order  made  at  a  subsequent 
term  allowing  a  bill  of  exceptions  to  be  filed  nunc  pro  tunc  is  a  nullity. 

2.  Presumptions — Where  Notice  is  Required. — Where  the  service  of 
notice  is  jurisdictional  such  service  will  not  be  presumed. 

Order,  extending  time  to  file  a  bill  of  exceptions.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge, 
presiding:  Heard  in  this  court  on  a  motion  to  strike  the  bill  of  excep- 
tions from  the  files,  at  the  October  term,  1896.  Motion  allowed. 
Opinion  filed  November  5, 1890. 

F.  W.  Coombs,  attorney  for  appellant. 
Masterson  &  Haft,  attorneys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

April  25,  1896,  the  appeal  was  granted  herein  with  leave 
to  file  a  bill  of  exceptions  within  thirty  days.  July  28, 
1896,  the  bill  was  filed  nunc  pro  tunc,  as  of  June  22,  1896. 
Whether  we  ought  to  assume  tha,t  there  was  good  reason  for 
the  nunc  pro  Pu/nc,  we  will  not  consider,  as  the  tunc  was 
nearly  a  month  too  late. 

It  is  attempted  to  justify  the  delay  by  an  order  of  the 
court,  entered  May  22,  1896,  extending  the  time  thirty  days. 
If  that  order  was  entered  without  notice,  Ry.  Pass.  &  Frt. 
Cond.  Ben.  Assn.  v.  Leonard,  62  111.  App.  477,  is  in  point, 
that  it  was  ineffectual;  and  notice  being  jurisdictional, 
Morgan  v.  Campbell,  54  111.  App.  242,  is  in  point  that  it  will 
not  be  presumed. 

There  is  nothing  before  us  from  which  notice  can  be  in- 
ferred, and  therefore,  on  motion  of  the  appellees,  the  bill  of 
exceptions  is  stricken  out  of  the  record. 
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Northwestern  Brewing  €o.  et  al.  y.  Margaret  Hanion. 

1.  Appeals — From  Orders  Dissolving  Injunction.—An  appeal  does 
not  lie  from  an  order  dissolving  an  injunction  unless  the  injunction  is 
the  only  relief  sought,  or  there  has  been  a  final  decree  entered  dis- 
posing of  the  bill. 

2.  Injunction— ConWntcanoe  on  Appeal,— The  AppeUate  Court  will 
not  continue  an  injunction  on  an  appeal  where  it  has  no  jurisdiction  of 
the  appeal. 

Bill,  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edwabd  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.  Motion  to  continue  an  injunction  denied. 
Opmion  filed  October  7,  1896. 

Lackneb  &  BuTz,  attorneys  for  appellants. 
No  appearance  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellants  filed,  in  the  Circuit  Court,  a  bill  of  inter- 
pleader, and  obtained  an  interlocutory  injunction,  which 
that  court  afterward  dissolved. 

From  the  order  dissolving  the  injunction  this  appeal  was 
prayed  and  allowed. 

No  final  decree  disposing  of  the  bill  has  been  made;  the 
suit  is  still  pending  in  the  Circuit  Court. 

From  an  order  dissolving  an  injunction  no  appeal  lies, 
unless  an  injunction  be  the  only  relief  sought  by  the  biU. 
Cors  V.  Tompkins,  46  111.  App.  322;  Clabby  v.  Sheldon,  47 
111.  App.  166;  Brown  v.  American  Stone  Press  Brick  Mfg. 
Co.,  54  111.  App.  647. 

The  ultimate  relief  sought  by  this  bill  is  that  Stone  &  Co. 
and  the  appellee  shall  interplead,  so  that  the  appellants  may 
safely  pay  rent  to  one  or  the  other,  and  the  injunction  was 
to  prevent  both  of  them  from  molesting  the  appellants  in 
the  meantime.  The  injunction  was  merely  auxiliary,  to 
preserve  the  stc^u  quo. 
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We  are  now  asked  to  continue  the  injunction  under  the 
provisions  of  Sec.  21,  Ch.  69,  R.  S. 

Having  no  jurisdiction  of  the  appeal,  we  could  not  con- 
tinue the  injunction,  even  if  there  were  ground  for  it.  But 
as  we  read  the  record,  there  is  no  such  ground.  Stone  & 
Co.  have  no  interest  in  the  premises;  only  a  contract  with 
Manion  for  an  agency  for  her.  If  she  breaks  her  contract, 
their  redress,  if  any,  is  against  her. 

Payment  to  her  will  be  a  good  defense  to  any  proceeding 
against  the  appellants,  as  such  proceedings  can  be  only  in 
her  name,  and  for  her  own  use.  Nothing  operating  as  an 
assignment  of  the  rent  to  Stone  &  Co.  appears  in  the  record. 

The  motion  to  continue  the  injunction  is  denied. 


Warren  Springer  v.  Merchants  National  Bank. 

1.  AppBAii— iZigWo/,  not  Waived  6y  Payment  of  Jvdgment.—VBj- 
ment  of  a  judgment  by  the  judgment  debtor,  he  being  induced  to  do  so 
by  a  business  necessity  to  relieve  his  real  estate  from  the  lien  of  the 
judgment,  is  not  a  waiver  of  his  right  to  prosecute  his  appeal  previously 
taken. 

2.  Same — Power  of  Courts  Over,  After  the  Expiration  of  the  Term, 
— A  court  has  no  authority  to  vacate  an  order  allowing  an  appeal,  ex- 
cept by  the  consent  of  the  parties,  after  the  expiration  of  the  term  at 
which  such  order  is  made. 

Appeal  from  the  Superior  Court  of  Cook  County.  Heard  in  this  court 
at  the  October  term,  1896,  on  a  motion  to  dismiss  the  appeal  with  dam- 
ages. Motion  sustained  and  damages  awarded.  Opinion  filed  October 
19,  1896. 

W.  N.  Gembctll,  attorney  for  appellant. 
Fba.ke  p.  Lbffingwell,  attorney  for  appellee. 

Mb.  Justice  Gaby  dblivbbed  the  opinion  of  the  Court. 

February  29,  1896,  the  appellee  recovered  in  the  Superior 
Court  a  judgment  against  the  appellant  of  $4,884.24,  from 
which  this  appeal  was  perfected  March  18, 1896. 
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August  18,  1896,  without — so  far  as  the  record  shows — 
any  notice  to  the  appellee,  the  appellant  paid  into  court  (as 
the  order  says  for  the  sole  use  of  the  appellee)  the  amount 
of  the  judgment,  interest  and  costs,  and  thereupon  the  court 
ordered  that  the  appeal  "  be  vacated  and  set  aside,  said  judg- 
ment be  satisfied,  and  the  same  is  satisfied  accordingly." 

September  2,  1896,  the  record  recites  (there  is  no  bill  of 
exceptions)  that  the  motion  of  the  appellee  to  vacate  the 
order  of  August  18th,  was  denied. 

No  record  was  filed  here  until  the  9lh  dav  of  this  term, 
which  was  seven  days  too  late.     Sec.  73,  Ch.  110  K.  S. 

The  appellee  now  moves  to  dismiss  the  appeal  with  statu- 
tory damages,  which  motion  is  resisted  by  the  appellant. 

The  payment  by  the  appellant  of  the  judgment — ^he  being 
induced  so  to  do  by  a  business  necessity  to  relieve  his  real 
estate  from  the  lien  of  the  judgment— did  not  waive  his 
right  to  prosecute  his  appeal.    2  Ency.  PL  &  Pr.,  181. 

Had  the  appellee  accepted  the  money,  it  might  have  been 
a  waiver  of  any  claim  for  damages.  Euckman  v.  Alwood, 
44  111.  183. 

But  being  in  the  court,  was  no  such  acceptance.    Ibid. 

The  order  of  the  court  vacating  the  appeal  was  a  nullity. 
The  court  had  no  jurisdiction.  All  control  over  the  case 
by  that  court  had  ceased.  If  the  court  could  vacate  the 
appeal — except  by  consent  (Humphrey  ville  v.  Culver,  73  111. 
485),  it  might  do  so  at  the  instance  of  either  party,  and  for 
any  reason  that  commended  itself  to  the  court;  and  there 
might  be  appeals  vacated  on  application  of  the  appellee, 
because  he  could  probably  get  his  money  sooner  by  execu- 
tion at  once,  than  after  the  decision  of  a  higher  court;  or 
because  the  court  was  sure  that  the  judgment  would  be 
affirmed,  and  therefore  the  appeal  was  vexatious. 

The  motion  of  the  appellee  to  dismiss  is  therefore  sus- 
tained, with  $249.21  awarded  as  damages  and  costs  against 
the  appellant. 
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Charles  A.  Blythe  and  Cecelia  A.  Blythe  t.  G.  Small. 

1.  Equity — Usurious  Mortgages. — On  a  bill  filed  to  foreclose  a 
usurious  mortgage,  claiming  to  recover  the  usurious  interest,  upon  pay- 
ment into  court  of  all  that  the  mortgagee  is  entitled  to,  the  bill  should  be 
dismissed  at  the  mortgagee's  costs. 

Mortgage  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Eeversed  and  remanded  with  directions. 
Opinion  filed  November  11,  1896. 

Edward  Roby,  attorney  for  appellants. 

No  appearance  for  appellee. 

Mb.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  facts  of  this  case  seem  to  be  that  July  9,  1895,  the 
appellants  borrowed  of  the  appellee  $40,  and  gave  seven 
small  notes,  amounting  in  all  to  $57,  falling  due  at  inter- 
vals— the  last  one,  of  $7,  January  2,  1896.  The  appellee 
filed  this  bill  January  21,  1896,  to  foreclose  a  chattel  mort- 
gage securing  the  notes  given  to  him  by  the  appellants 
upon  all  their  household  goods,  claiming  $34  as  due  and  un- 
paid on  the  mortgage,  and  $15  attorney  fees,  provided  for 
in  the  mortgage.  The  appellants  had  paid  $23,  and  March 
13,  1806,  paid  into  court  $20  more  for  the  appellee. 

Under  the  statute,  the  appellee  had  no  right  to  more  than 
$17.     Sec.  6,  Ch.  74,  E.  S. 

On  a  bill  filed  to  foreclose  a  usurious  mortgage,  claiming 
to  recover  the  usurious  interest,  upon  payment  into  court 
of  all  that  the  mortgagee  is  entitled  to,  and  more,  the  bill 
should  be  dismissed  at  his  costs. 

The  decree  appealed  from  charges  the  appellants  with 
$20  balance  due,  the  costs  of  suit,  and  $88  custodian  fees, 
with  no  facts  in  the  record  justifying  the  custodian  fees, 
even  if  the  appellants  could  be  charged  with  them.    Eick- 
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etts  V.  Chicago  Per.  Bldg.  Assn.,  67  111.  App.  71;  Adair  v. 
Adair,  54  111.  App.  502. 

The  finding  in  the  decree  that  there  is  due  from  the  ap- 
pellants to  the  appellee  $88  castodian  fees,  is  but  the  find- 
ing of  a  conclusion  (McGeoch  v.  Hooker,  11  111.  App.  649), 
and  a  wrong  conclusion  at  that,  for  the  appellants  should  be 
charged  with  nothing  but  the  unpaid  portion  of  the  princi- 
pal sum  loaned. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  that,  if  the  facts  be  as  herein  surmised,  the  bill 
be  dismissed  at  appellee's  costs. 

The  appellants  recover  their  costs  in  this  court. 


|«7    8201 

(37  320         The  People  ex  rel.  Minnie  Domres  t.  Gnstav  Weiss. 

wO«  488  *^ 

Louis  Waterloo  ?•  The  People  ex  rel.  Annie  Schreiber. 

1.  Baqtabdy— Examination  before  Justice— Appeals  and  Further 
Arrests,— l^o  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  dis- 
charging the  reputed  father  of  an  iUegitimate  child  from  an  arrest  made 
on  a  warrant  for  bastardy,  and  such  a  discharge  is  not  a  bar  to  another 
arrest  for  the  same  offense. 

Bastardy.— Appeals  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Philip  Stein.  Judge,  presiding  in  The  People  ex  rel.  Domres  v. 
Gustav  Weiss;  the  Hon.  Abner  Smith,  Judge,  presiding  in  Louis  Water- 
loo V.  The  People  ex  rel.  Schreiber.  Heard  in  this  court  at  the  October 
term,  1896.  The  People  ex  rel.  Domres  v.  Gustav  Weiss  reversed  and 
remanded.  Louis  Waterloo  v.  The  People  ex  rel.  Schreiber  affirmed. 
Opinion  filed  November  19,  1896. 

W.  F.  Struckmann,  Assistant  County  Attorney,  for  The 
People  ex  rel.  Domres,  appellant,  and  The  People  ex  rel. 
Schreiber,  appellee,  maintained  that  the  proceeding  in  bas- 
tardy is  a  purely  statutory  proceeding;  it  is  not  a  suit  at 
common  law,  neither  is  it  criminal.  Lee  v.  The  People, 
140  111.  536. 

The  action  is  not  ex  contractu^  nor  does  the  foundation  of 
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the  right  of  recovery  bear  any  resemblance  to  a  penalty. 
The  object  is  not  to  punish  for  immorality  or  vice,  or  to 
impose  a  penalty  for  an  unlawful  act,  but  to  provide  a  rem- 
edy for  the  enforcement  of  a  legal  obligation  to  support 
and  maintain  the  bastard  child.  The  procedure  relates  to 
the  remedy  and  not  to  the  cause  of  action.  Sharf  v.  The 
People,  134  111.  240. 

Charles  H.  Eiplet,  attorney  for  Louis  Waterloo,  appel- 
lant. 

J.  H.  Frendknthal,  attorney  for  Gustav  Weiss,  appellee, 
contended  that  when  the  defendant  is  discharged  by  a  jus- 
tice of  the  peace,  the  plaintiff's  step  is  to  appeal.  State  ex 
rel.  Dilworth  v.  Braun  and  others,  31  Wis.  600;  Galvin  v. 
State,  56  Ind.  51. 

Mr.  Presidino  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

These  two  causes  submitted  here  by  stipulation  of  coun- 
sel upon  briefs  filed  in  but  one  of  them,  present  the  same 
question. 

Both  are  prosecutions  for  bastardy,  under  the  provisions 
of  the  statute. 

In  each  of  them  the  reputed  father  of  the  bastard  child 
was  arrested  by  warrant,  and  upon  an  examination  being 
had  before  a  justice  of  the  peace  was  discharged  and  the 
case  dismissed.  Thereafterward,  upon  complaint  by  the 
relator  in  each  case,  made  before  a  different  justice,  the 
said  reputed  father  in  each  case  was  held  to  the  Criminal 
Court. 

In  that  court,  what  was  equivalent  to  a  plea  of  former 
adjudication,  to  wit,  an  affidavit  setting  forth  in  each  case 
the  proceedings  and  discharge  in  the  case  before  the  first 
justice,  was  set  up.  The  causes  being  tried  before  different 
judges  sitting  in  the  Criminal  Court,  an  opposite  result  was 
produced;  one  of  said  judges  holding  that  the  matter 
pleaded  was  a  bar  to  the  second  proceeding,  and  the  other 
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holding  that  it  was  not  a  bar,  and  the  two  judgmants 
appealed  from  were  accordingly  entered. 

The  only  question  which  we  are  asked  to  decide  is,  which 
of  the  two  judgments  is  right. 

Our  statute  concerning  bastardy  provides  that  upon  cbra- 
plaint  being  made  to  a  justice  of  the  peace  by  an  unmarried 
woman,  etc.,  a  warrant  against  the  person  charged  with 
being  the  father  of  the  child  shall  issue,  and  such  reputed 
father  shall  be  brought  before  the  justice,  and  an  examina- 
tion as  to  the  truth  of  the  charge  shall  be  had  before  the 
justice,  and  "  if  the  justice  shall  be  of  the  opinion  that  suifi- 
cietit  cause  appears,"  he  shall  bind  the  person  accused,  in 
bond,  with  sufficient  security  "  to  appear  at  the  next  County 
Court  to  be  holden  in  such  county,  to  answer  such  charge,  to 
which  court  said  warrant  and  bond  shall  be  returned,  except 
in  the  county  of  Cook,  where  said  warrant  and  bond  shall 
be  returned  to  the  Criminal  Court  of  Cook  Countv;"  and 
thereupon  that  court  shall  cause  an  issue  to  be  made  up 
Avhether  the  person  charged  is  the  real  father  of  the  child 
or  not,  which  issue  shall  be  tried  by  a  jury. 

It  thus  appears  that  by  the  terms  of  the  act  the  jurisdic- 
tion of  the  justice  is  confined  to  a  finding  of  whether  or  not 
"  sufficient  cause  appears "  to  hold  the  person  charged  to 
the  Criminal  Court,  where  the  real  fact  shall  be  determined, 
and  that  the  jurisdiction  of  the  Criminal  Court  to  make  up 
the  issue  and  try  it,  attaches  only  when  such  finding  shall 
have  been  made  by  the  justice,  and  the  warrant  and  bond 
in  the  proceedings  before  the  justice  have  been  returned 
into  that  court. 

Thus,  to  compel  a  man  to  maintain  a  bastard  child,  two 
adjudications,  each  by  a  different  tribunal,  are  necessary; 
one  by  the  justice,  that  sufficient  cause  appears  to  hold  him 
to  another  court  where  the  main  fact  shall  be  tried,  and  the 
other  by  the  County  or  Criminal  Court  to  which  he  has 
been  held,  that  he  is  in  fact  the  father  of  the  child,  and  the 
jurisdiction  of  the  latter  court  to  make  the  latter  adjudica- 
tion, depends  upon  the  fact  that  a  justice  of  the  peace  has 
made  the  former  adjudication. 
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The  statute  makes  no  provision  concerning  what  shall  be 
done  by  the  justice  in  case  that  in  his  opinion  sufficient 
cause  does  not  appear  for  holding  the  accused  to  the  Crim- 
inal Court.  The  practice  has  been,  however,  so  far  as  we 
are  advised,  for  the  justice  to  enter  a  finding  that  the 
accused  is  not  guilty,  and  ordering  him  to  be  discharged, 
and  the  case  dismissed,  as  was  done  by  the  justices  by  whom 
the  first  warrants  were  in  these  cases  issued. 

From  such  a  judgment  or  discharge  the  bastardy  act  does 
not,  in  terms,  give  the  right  of  appeal,  nor  can  such  right 
be  found  to  have  been  given  by  the  statutes  anywhere, 
unless  it  be  by  section  one  of  article  X  of  chapter  79,  enti- 
tled "  Justices  and  Constables."  By  that  section  it  is  pro- 
vided that  "  Appeals  from  judgments  of  justices  of  the 
peace  and  police  magistrates  to  the  Circuit  or  County  Court 
*  *  *  shall  be  granted  in  all  cases  except  on  judgments 
confessed." 

If,  under  any  reasonable  construction  of  any  statute,  it 
could  be  held  that  the  Circuit  or  County  Court  to  which  ap- 
peals from  judgments  of  justices  of  the  peace  shall  be 
granted  "  in  all  cases,"  has  jurisdiction  to  determine  whether 
"  sufficient  cause  appears"  to  put  a  person  charged  with 
bastardy  upon  trial,  we  should  be  without  difficulty. 

It  has  been  held  that  a  proceeding  in  a  bastardy  case  is 
not  a  criminal  suit;  that  it  is  not  an  action  ex  contractu^ 
nor  one  for  punishment,  nor  for  the  imposition  of  a  penalty 
for  an  immoral  act,  but  is  a  right  given  by  the  statute  to 
recover  in  a  civil  proceeding  such  sum,  not  exceeding  the 
amount  prescribed,  as  may  be  found  to  be  necessary  for  the 
support  of  the  child,  in  respect  to  which  its  father  owes  the 
duty  of  maintenance;  and  it  is  said  that  "  the  procedure  re- 
lates to  the  remedy,  and  not  to  the  cause  of  action."  Scharf 
V.  The  People,  134  III.  240. 

But  it  is  also  said  that  "  although  a  basta.rdy  proceeding 
is  not  a  suit  at  common  law,  it  is  clearly  a  proceeding  at 
law,"  within  the  meaning  of  the  words  "  proceeding  at  law" 
employed  in  the  Appellate  Court  act,  and  that  therefore 
appeals  lie  in  bastardy  cases  to  that  court  from  the  County 
or  Criminal  Court.    Lee  v.  The  People,  140  III.  536. . 
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Because  of  the  policy  of  this  State  being  favorable  to  the 
allowance  of  appeals  by  aggrieved  litigants,  and  because  of 
the  oppression  which  would  ensue  to  an  indiscreet  unmar- 
ried mother,  whom  the  statute  had  attempted  to  relieve, 
she  should  be  entitled  to  appeal,  either  in  her  own  name  or 
in  the  name  of  the  people  upon  her  relation,  from  an  adverse 
judgment  or  discharge,  or  else  she  should  be  permitted  to 
make  another  complaint  before  a  different  justice  of  the 
peace. 

On  the  other  hand,  if,  instead  of  her  having  the  right  of  ap- 
peal, it  be  her  right  to  repeat  her  complaint  before  a  differ- 
ent justice  as  often'  as  the  ones  to  whom  she  has  previously 
applied  dismiss  her  complaint,  there  wouJd  seem  to  be  a 
violation  of  that  policy  of  the  law  that  litigation  once  heard 
upon  the  merits,  shall  cease,  except  by  way  of  review  upon 
appeal  or  by  writ  of  error;  and  men  charged  with  bastardy 
will  have  inflicted  upon  them  the  oppression  of  having  to 
answer  the  same  charge  many  times  over. 

It  is  not  easy  to  say  which  remedy  the  legislature  has  in- 
tended she  shall  have.  In  the  cases  at  bar,  the  remedy  pur- 
sued was  that  of  making  repeated  complaints. 

The  Supreme  Court  of  Wisconsin,  in  a  case  argued  by 
very  able  counsel,  has  decided,  under  a  statute  very  like  our 
own,  that  where,  as  here,  a  second  complaint  in  bastardy 
was  made  before  another  justice  after  a  different  justice  had 
dismissed  the  first  complaint,  because  a  case  of  probable 
cause  was  not  made  out,  and  there  had  been  no  reversal  or 
setting  aside  of  that  first  judgment,  that  the  first  judgment 
constituted  a  final  adjudication  of  the  cause  upon  the  merits, 
and  was  a  complete  bar  to  the  second  proceeding.  State 
ex  rel.  Dil worth  v.  Braun,  31  Wis.  600. 

We  quote  from  the  opinion  in  that  case : 

"  It  is  an  elementary  principle  of  the  law,  and  one  of  uni- 
versal application,  that  the  judgment  of  a  court  of  compe- 
tent jurisdiction  upon  any  subject-matter,  is  final  between 
the  same  parties  in  all  tribunals,  unless  the  same  be  reversal 
by  the  appellate  or  supervisory  court,  or  lawfully  set  aside 
by  the  court  which  rendered  the  judgment.    Why  does  not 
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this  principle  apply  here  ?  A  court  having  jurisdiction  of 
the  subject-matter,  and  of  the  person  of  the  defendant,  after 
full  investigation  and  in  strict  compliance  with  the  forms  of 
law,  has  adjudged  that  there  is  not  probable  cause  to  believe 
that  the  relator  is  the  father  of  the  child  in  question.  That 
judgment  has  not  been  reversed,  but  remains  in  full  force. 
Why,  then,  is  it  not  a  verity  in  this  case  that  no  such  prob- 
able cause  exists  i  We  think  that  it  is,  and  that  the  adjudi- 
cation of  Justice  McWhorter  (the  justice  who,  under  the 
first  complaint,  discharged  the  defendant,)  is  final  and  con- 
clusive in  that  behalf." 

We  have  examined  the  Wisconsin  statutes  in  force  at  the 
time  that  decision  was  made,  and  find  that,  in  most  essen- 
tials, the  bastardy  act  of  that  State  was  like  ours,  and  that 
it  contains  no  express  provision  giving  an  appeal  to  the 
State,  or  the  relator,  from  an  adverse  judgment  by  the  jus- 
tice, and  the  case  appears  to  be  exactly  in  point. 

The  Supreme  Court  of  Indiana,  in  Qalvin  v.  The  State  ex 
rel.  Crouch,  56  Ind.  51,  has  passed  upon  the  precise  question 
of  whether  an  appeal  will  lie  by  the  State  from  an  adverse 
judgment  of  the  justice,  under  the  general  statute  allowing 
appeals  from  justice's  judgments  in  civil  cases.  It  was  there 
said :  "  It  is  true,  that  our  statute  regulating  prosecutions 
for  bastardy  does  not  contain  any  express  provision  for  an 
appeal  by  the  State  from  the  judgment  of  a  justice  in  favor 
of  the  defendant.  But  it  has  been  held  by  this  court,  that 
a  prosecution  in  bastardy  is  a  civil  proceeding.  In  the  third 
section  of  the  bastardy  act,  it  is  provided,  that  in  such  pros- 
ecutions ^  the  rules  of  evidence  ^hall  be  the  same  as  in  civil 
cases.'  And  the  sixth  section  of  said  act  provides,  that  the 
trial  of  such  prosecutions,  both  before  the  justice  and  in  the 
Circuit  Court,  shall,  in  all  respects  not  otherwise  provided 
for  in  said  act,  *  be  governed  by  the  law  regulating  civil 
suits.'  Evidently,  we  think,  the  legislature  intended  that  a 
prosecution  for  bastardy  *  *  *  should  be  regarded  as 
a  civil  action.  In  the  64:th  section  of  the  act  defining  the 
powers  and  duties  of  justices  in  civil  cases,  it  is  provided 
that  *  any  party  may  appeal  from  the  judgment  of  any  jus- 
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tice  to  the  Court  of  Common  Pleas  of  the  county,  or  the 
Circuit  Court.'  *  *  *  In  our  opinion,  under  the  law  of 
this  State,  the  State  may  appeal  from  an  adverse  judgment 
of  a  justice,  in  a  prosecution  for  bastardy,  to  the  Circuit 
Court  of  the  county." 

Our  bastardy  act  contains  provisions  to  the  same  effect 
as  those  quoted  from  the  Indiana  statute,  in  the  opinion  of 
the  Supreme  Court  of  Indiana.  Thus,  section  3  of  the  act 
provides  that  in  the  proceeding  before  the  justice,  "  evidence 
may  be  heard  as  in  cases  of  trial  before  the  County  Court;" 
and  in  section  4,  relating  to  the  trial  in  the  County  or  Crim- 
inal Court,  the  right  is  given  to  the  person  charged,  "  to 
controvert  by  all  legal  evidence  the  truth  of  said  charge." 
We  also  have  a  similar  statute,  already  quoted,  permitting 
appeals  "in  all  cases,"  and,  as  already  seen,  our  Supreme 
Court  has  repeatedly  held,  as  did  the  Indiana  court,  that  a 
prosecution  for  bastardy  is  a  civil  action. 

We  know  of  no  other  cases  in  point,  and  if  we  should 
follow  those  decisions,  we  should  have  to  hold  that  although 
in  this  State,  as  in  Indiana,  no  express  provision  for  an 
appeal  by  the  State  from  an  adverse  judgment  by  the  jus- 
tice in  a  basiardy  proceeding  is  given,  yet  such  right  of 
appeal  exists  under  the  provisions  of  the  act  concerning  jus- 
tices and  constables,  already  quoted  from,  granting  the  right 
of  appeal  from  judgments  of  justices  "  in  all  cases  except  in 
judgments  confessed;"  and  that,  as  held  in  Wisconsin,  such 
an  adverse  judgment,  not  appealed  from,  reversed,  or  set 
aside,  constitutes  an  effectual  bar  to  a  second  proceeding 
against  the  reputed  father. 

The  majority  of  the  court  is  opposed  to  following  the  rule 
laid  down  in  those  cases.  It  is  thought  that  the  better  rea- 
son lies  in  holding  that  no  appeal  lies  from  the  justice's 
judgment,  and  that  such  judgment,  adverse  to  the  people  or 
the  relator,  constitutes  no  bar  to  a  second  complaint,  because 
the  bastardy  act  does  not  provide  for  an  appeal,  and  because 
there  is  found  no  authority  in  that  act  for  the  justice  of  the 
peace  to  give  any  redress  to  the  party  complaining,  but  only 
to  inquire  and  determine  whether  there  is  a  sufficient  cause 
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shown  for  holding  the  accused  in  bonds  to  the  Criminal 
Court,  which  alone  can  adjudge  upon  the  merits,  and  be- 
cause the  Criminal  Court  is  empowered  to  so  adjudge  only 
after  a  justice  of  the  peace  has  passed  upon  the  question  of 
whether  there  be  or  not  sufficient  cause,  and  because  thei'e 
is  not  invested  in  any  tribunal,  except  that  of  a  justice  of 
the  peace,  jurisdiction  to  pass  upon  the  question  of  suffi- 
cient cause,  which,  under  the  statute,  is  a  pre-requisite  to  an 
inquiry  into,  ahd  adjudication  upon,  the  real  question  of 
whether  in  fact  the  person  charged  is  the  real  father  of  the 
child. 

It  is  considered  that  in  principle  the  case  is  analogous  to 
that  of  a  person  charged  with  a  criminal  oflFense,  and  who, 
upon  preliminary  examination  before  a  magistrate,  has  been 
discharged,  but  who  may  again  be  arrested  and  taken  before 
a  different  magistrate  and  be  held.  In  re  Mclntyre,  10  111. 
422;  Bulson  v.  The  People,  31  111.  409. 

It  was  therefore  error  in  the  first  entitled  case  of  The 
People  ex  rel.  v.  Weiss,  to  hold  that  the  order  entered  u|K)n 
the  hearing  of  the  first  complaint  before  Justice  Kaufman 
was  a  bar  to  sl,  prosecution  of  the  second  complaint  before 
Justice  Everett,  and  the  judgment  in  that  behalf  is  reversed 
and  the  cause  remanded,  and  the  judgment  in  the  second 
entitled  case  of  Waterloo  v.  The  People  ex  rel.,  etc.,  is 
affirmed. 

The  question  is  one  of  very  considerable  collateral  impor- 
tance, and  we  will  certify  the  Waterloo  case  to  the  Supreme 
Court,  if  desired. 


George  W.  Fisk  v.  The  Carbonized  Stone  Co.,  Christian 

Kurz  and  £.  W.  Hunclie. 

1.  Corporation— TFTio  Authorized  to  Sign  Notes  for,— The  president 
and  secretary  are  the  usual  and  proper  agents  of  a  corporation  through 
whom  its  name  is,  and  should  be  affixed  to  its  promissory  notes.  Tliese 
officers  have,  by  virtue  of  their  offices,  authority  to  execute  promissory 
notes  of  the  corporation,  unless  their  authority  in  that  respect  is  specific- 
ally limited. 
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2.  CONSTRUCTION—O/  Instruments  in  Writing,— In  construing  a 
written  instrument,  effect  must  be  given,  if  possible,  to  every  word. 

8.  Corporations — Officers  not  Liable  on  Contract  on  Behalf  of,  if 
Authorized,  —Where  a  party  signs  his  name  as  officer  or  agent  of  a  cor- 
poration to  evidences  of  indebtedness  executed  in  its  ordinary  business, 
if  it  appears  that  it  is  the  obligation  of  the  corporation,  and  the  agent  or 
officer  had  authority  to  bind  the  corporation,  he  is  not  personally  liable. 

4.  Assignment  op  Error — By  Plaintiff— On  Judgment  in  His  Favor, 
—A  plaintiff  may  assign  for  error  the  rendition  of  a  judgment  in  his 
favor  against  one  of  several  defendants  who  have  been  sued  jointly  as 
the  makers  of  a  promissory  note. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  December  14, 18d6. 

Statement  of  the  Cask. 

This  was  an  action  of  assumpsit  brought  on  the  following 
instrument : 

"  $800.  Chicago,  Oct.  26,  1895. 

Two  months  after  date  we  promise  to  pay  to  the  order  of 

Phoenix  Stone  Co.,  $800,  at  300  Clybourn  Ave.,  Chicago. 

Value  received. 

Carbonized  Stone  Co.,  of  Chicago. 

Christian  Kurz,  Pres. 

E.  W.  HuNCKE,  Secy. 

No.  457.        Due  Dec.  28." 

The  plaintiff  declared  on  this  instrument,  impleading  the 
Carbonized  Stone  Company,  Christian  Kurz  and  E.  W. 
Huncke,  laying  damages  in  $1,500.  The  declaration  con- 
tained the  common  counts  and  a  special  count  on  the  note. 

A  copy  of  this  note  was  filed  with  the  declaration,  and  an 
affidavit  of  the  plaintiff's  claim.  Pleas  of  the  general  issue 
and  a  denial  of  joint  liability,  verified,  were  filed  by  the  de- 
fendant Kurz,  and  issue  was  joined  on  these  pleas.  The 
defendant  Huncke  and  the  Carbonized  Stone  Company  filed 
no  pleas.  Default  was  entered  against  the  defendant 
Huncke,  and  no  evidence  was  offered  on  behalf  of  the 
defendant  Huncke. 
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The  plaintiff  requested  the  court  to  hold,  as  a  matter  of 
law,  that  the  defendant  Christian  Kurz  was  liable  person- 
ally as  a  maker  of  the  note  in  evidence,  and  that  the  defend- 
ant E.  W.  Huncke,  as  a  matter  of  law,  was  liable  as  a 
maker  of  the  note  offered  in  evidence,  and  that  as  a  matter 
of  fact  and  law,  both  Christian  Kurz  andE.  W.  Huncke  were 
makers  of  said  note  and  liable  thereon.  All  of  which  the 
court  refused. 

The  court  found  the  issues  for  the  defendant  Christian 
Kurz,  and  refused  to  assess  damages  or  enter  final  judg- 
ment against  E.  W.  Huncke,  and  assessed  damages  against 
the  Carbonized  Stone  Co.  for  the  sum  of  eight  hundred  and 
ten  dollars  and  found  for  the  other  defendants.  The  plaint- 
iff filed  a  motion  for  a  new  trial.  The  court  overruled  the 
plaintiff's  mbtion  for  a  new  trial,  and  entered  final  judg- 
ment. The  plaintiff  entered  his  exceptions  and  prayed  an 
•appeal  to  this  court. 

The  following  testimony  was  given  upon  the  trial : 

''  Mr.  Miller :  On  October  28,  1895,  what,  if  any,  rela- 
tion did  you  sustain  to  the  Carbonized  Stone  Company  ? 

Question  repeated :  A.  I  was  president  for  the  Carbon- 
ized Stone  Company  at  that  time. 

Mr.  Miller:  Under  what  circumstances  did  you  sign 
your  name  to  that  note?  A.  The  company  owed  the 
Phoenix  Stone  Company  $600.  The  note  was  sent  up  to 
my  office  by  the  secretary  of  the  Phoenix  Stone  Company. 
They  accepted  the  note  and  wanted  me  to  sign  it  as  presi- 
dent and  secretary.  The  secretary  sent  up  to  my  office  for 
my  signature. 

Mr.  Miller :  Did  you  sign  it  ?  A.  I  signed  it  and  sent 
it  back  to  him,  to  the  company.  They  called  for  it  and  got 
it.  The  Phoenix  Stone  Company  sent  for  it  at  the  office  and 
got  it. 

Q.  Who  signed  that '  Carbonized  Stone  Company,  Chi- 
cago?' 

The  Court :    If  you  know  ? 

A.  That  is,  the  book-keepers  make  out  the  notes;  the 
book-keeper  of  Mr.  Huncke. 
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Q.     That  is  the  secretary  ?    A.     Yes,  sir. 

Q.  That  is  Mr.  Huncke's  book-keeper?  A.  Yes,  sir. 
I  did. 

Q.     Did  you  sign  that  as  president?    A.     Yes,  sir. 

Q.  You  may  slate  whether  or  not  your  company,  the 
Carbonized  Stone  Company,  were,  at  and  before  the  sign- 
ing of  that  note,  doing  business  with  the  Phoenix  Stone 
Company  ?     A.     Yes,  sir. 

Mr.  Miller:    What  business?    A.    Gatting  stone  of  them. 

Q.  Then  you  bought  stone  from  them  ?  A.  Yes,  sir  ; 
then  we  bought  stone  from  them." 

Herman  M.  Zapel  testified:  "I  was  inanager  of  the 
Carbonized  Stone  Company. 

Q.  Do  you  know  anything  about  the  execution  of  this 
note  ?  A.  Yes,  sir;  some  time  in  the  early  part  of  October, 
Mr.  George  Pretzel,  representing  the  Phoenix  Stone  Com- 
pany, came  to  me  and  told  me  that  they  were  in  need  of 
money.  I  told  him  the  contracts  the  Carbonized  Stone 
Company  had  at  the  time.  They  were  a  little  tight  on 
money;  a^d  he  made  the  remark  to  me  that  they  would  be 
willing  to  take  the  company's  note,  two  months,  sixty  days. 
And  on  the  strength  of  what  he  said,  I  told  Mr.  Pretzel  I 
would  see  the  president  and  secretary  of  the  company,  and 
ask  them  if  they  would  be  willing  to  give  the  note,  and  I 
done  so,  and  after  I  stated  to  the  president  and  secretary 
the  case — 

The  Court:    What  was  done? 

A.  The  note  was  issued.  I  am  stating  my  personal 
knowledge,  yes,  sir.     The  note  was  issued  by  the  secretary. 

Mr.  Coburn:  Wait  a  moment.  Were  you  the  secre- 
tary ?    A.     No;  I  was  not  the  secretary. 

Witness  (continuing):  I  was  present  when  the  note  was 
made  out  by  the  secretary  in  the  company's  office,  and  sent 
from  the  company's  office  to  Mr.  Kurz,  the  president." 

Hbnry  M.  CoBUBN,  attorney  for  appellant. 

Lackner  &  BoTZ,  attorneys  for  Christian  Kurz,  app3llee. 
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Mr.  Justicb  Waterman  delivered  the  opinion  of  the 
Court. 

The  president  and  secretary  are  the  usual  and  proper 
agents  of  a  corporation,  through  whom  its  name  is  and 
should  be  affixed  to  its  promissory  notes.  Those  officers 
have,  by  virtue  of  their  offices,  authority  to  execute  promis- 
sory notes  of  the  corporation,  unless  their  authority  in  tliat 
respect  is  specifically  limited.  Poole  et  al.  v.  West  Point 
B.  &  C.  A.,  30  Fed.  Hep.  513;  Miers  v.  Coates,  57  111.  App. 
216. 

In  construing  a  written  instrument,  eflfect  must  be  given, 
if  possible,  to  every  word. 

*'  Where  a  party  signs  his  name  as  cashier  or  agent  of  a 
banking,  railroad,  or  other  corporation,  in  drawing  drafts 
and  bills,  or  other  evidence  of  indebtedness  in  its  ordinary 
business,  if  it  appears  that  it  is  the  obligation  of  the  corpo- 
ration, and  the  cashier  or  agent,  or  other  officer,  had  au- 
thority to  bind  the  corporation,  he  is  not  personally  liable." 
Scanlon  v.  Keith,  102  111.  634;  Ilypes  v.  Griffin,  89  111.  134; 
Newmarket  Savings  Bank  v.  Gilett,  100  111.  254;  Draper  v. 
Mass.  S.  H.  Co.,  87  Mass.  338. 

Upon  its  face,  and  by  the  oral  testimony  at  the  trial, 
the  note  in  question  appears  to  be  that  of  the  stone  com- 
pany, only. 

Three  persons,  having  been  sued  in  assumpsit,  judgment 
was  rendered  against  one,  only.  Appellant,  who  brought 
the  suit  and  obtained  this  judgment,  now  assigns  that  it 
was  error  to  render  judgment  against  one  only;  that  the 
recovery  should  have  been  against  all,  or  none. 

As  plaintiflf's  judgment  against  the  stone  company  does 
him  no  harm,  we  should  have  thought  that  appellant  could 
iiot  assign  as  error  that  of .  which  he  can  not  justly  com- 
plain; but  that  the  Supreme  Court,  in  Kingsland  et  al.  v. 
Koeppe  et  al.,  137  111.  344,  held  that  this  can  be  done, 
reversing  the  judgment  of  this  court  in  the  same  case, 
reported  in  35  111.  App.  81. 

The  judgment  of  the  Circuit  Court  is,  for  the  error  last 
mentioned,  reversed,  and  the  cause  remanded. 
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Illinois  Central  Railroad  Company  y.  Harry  C.  Weiland. 

1.  STATtJTK  OF  Limitations— -4«  to  Additional  Counts.— Where  ad- 
ditional counts,  filed  by  leave  of  the  court,  after  the  statutory  period  has 
run,  are  but  restatements  of  the  same  cause  of  action  upon  different 
grounds,  a  demurrer  to  a  plea  of  the  statute  of  limitations  to  such  counts 
is  properly  overruled. 

2.  Master  and  Servant— W/ien  the  Servant  WUl  Not  be  Held  Ouilty 
of  Contributory  Negligence — A  Question  for  the  Jury, — A  servant  will 
not  be  held  guilty  of  concurrent  or  contributory  negligence,  if  he  con- 
tinues in  the  employment  of  the  master,  under  a  promise  to  relieve  him 
from  extraordinary  and  known  dangers  within  a  reasonable  time,  but  it 
is  a  question  for  the  jury  to  say  whether  or  not  such  servant  was, 
under  the  circumstances,  guilty  of  contributory  negligence  by  continu- 
ing in  such  service. 

8.  CONTRIBUTORY  NEaLiQENcaE— TTTicTi  a  Question  of  Fac<.— Unless 
the  danger  be  so  imminent  that  no  prudent  person  would  undertake  to 
perform  or  continue  in  the  service,  it  is  not  a  question  of  law,  but  only 
one  of  fact,  whether  the  servant  contributed  to  the  injuiy  by  continuing 
in  the  service. 

Action,  for  personal  injuries.  Appeal  from  the  Superior  Court  of 
Ckx)k  Ck)unty;  the  Hon.  Nathaniel  i).  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  De- 
cember 14, 1896. 

John  C.  Deennan,  attorney  for  appellant;  James  Fek- 
tkess,  of  counsel. 

James  D.  MoShane,  attorney  for  appellee. 


Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  appellee  was  in  the  service  of  the  api^ellant  as  a 
switchman,  and  at  the  time  of  the  trial,  which  was  about 
two  and  a  half  years  after  he  received  the  injury  for  which 
he  sued,  he  was  thirty-five  years  of  age.  The  direct  injury 
received  by  him  resulted  in  the  amputation  of  three  fingers 
of  his  left  hand  at  the  knuckles,  and  the  crooking  of  his 
little  finger  at  the  first  joint.    He  had  worked  as  switch- 
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man  seven  years,  and  at  the  time  of  the  accident  was  earn- 
ing from  $8  to  $4  a  day.  His  greatest  earnings  since  the 
accident  have  been  $1.50  a  day. 

The  jury  gave  him  a  verdict  for  $6,500,  which  was  re- 
mitted down  to  $4,500,  and  judgment  for  that  amount 
rendered. 

It  is  urged  that  the  court  erred  in  sustaining  appellee's 
demurrer  to  the  appellant's  plea  of  the  statute  of  limitations 
to  certain  additional  counts  filed  by  appellee,  more  than 
two  years  after  the  filing  of  the  original  declaration,  on  the 
ground  that  such  additional  counts  set  up  a  new  cause  of 
action. 

.We  have  examined  the  original  and  the  additional  counts, 
and  think  the  court  properly  sustained  the  demurrer  to  the 
plea. of  the  statute.  The  cause  of  action  stated  was  the 
same  in  each. 

The  injury  was  the  cause  of  action.  The  various  counts 
were  but  restatements  of  the  same  cause  of  action  upon  dif- 
ferent grounds.  Swift  &  Co.  v.  Foster,  55  111.  App.  280; 
Swift  &  Co.  V.  Madden,  63  111.  App.  341. 

The  negligence  of  appellant,  upon  which  the  appellee 
relies,  and  which  was  alleged  in  one  or  more  of  the  several 
counts  of  the  declaration,  consisted,  firet,  in  not  furnishing 
a  sufficient  number  of  men  to  do  the  work  in  which  appellee 
was  assisting,  to  enable  the  appellee  to  perform  his  duty 
with  reasonable  safety  to  himself,  and,  the  dangers  being 
complained  of  and  made  known  to  appellant,  a  promise  by 
appellant,  through  its  empowered  agent,  to  give  appellee 
safer  employment  in  a  reasonable  time,  accompanied  by  a 
request  to  appellee  to  continue  in  the  work  as  it  was  until 
such  remedy  could  be  furnished;  second,  in  furnishing 
appellee  with  a  car  whose  appliances  were  defective,  in  that 
its  brake  was  out  of  order. 

During  the  two  or  three  months  immediately  preceding 
the  accident,  the  appellee  had  worked  in  the  transfer  yards 
of  the  appellant,  as  a  member  of  a  "  stake  "  engine  crew, 
engaged  in  the  distribution  of  freight  cars  from  the  in- 
bound yards  to  the  out-bound  yards.    Connecting  such 
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divisions  of  the  yards  there  were  two  parallel  tracks,  a  por- 
tion of  which  were  gravity  tracks,  extending  from  the  top 
of  what  is  spoken  of  as  "  the  hill,"  beginning  at  or  near  one 
end  of  the  in-bound  yards,  and  inclining  downward  toward 
what  is  called  a  "puzzle"  or  "diamond"  switch,  located 
near  the  entrance  to  the  out-bound  yards.  By  means  of 
such  switch,  cars  coming  down  the  gravity  tracks  were 
distributed  to  the  appropriate  tracks  on  which  out-going 
trains  were  made  up.  The  "  stake "  engine  was  operated 
on  one  of  the  two  parallel  tracks,  and,  by  means  of  a  stake 
extending  from  it  to  the  corner  of  a  car  upon  the  other 
track,  would  push  the  car  along  to  the  point  where  the 
incline  downward  in  the  track  began,  and  then  leave  it  and 
go  back  for  another  car.  The  momentum  so  given  to  the 
car  by  the  push  of  the  engine  and  the  downward  inclination 
of  the  tracks,  was  calculated  to  be  suliicient  to  carry  the 
shunted  car  over  the  "  puzzle  "  switch,  and  as  far  as  neces- 
sary into  the  out-bound  yard.  As  a  shunted  car  should 
approach,  it  was  the  duty  of  the  switchman  waiting  for  it 
at  the  "  puzzle  "  switch  to  set  the  switch  so  as  to  conduct 
the  car  upon  the  appropriate  distributing  track  beyond. 
Signs,  or  marks,  which  he  understood,  would  indicate  to 
him  the  track  for  which  the  approaching  car  was  destined. 
Then,  as  the  car  came,  he  would  catch  and  climb  upon  it, 
and  there  operate  its  brake,  so  as  to  regulate  its  speed  for 
its  point  of  destination,  and  as  it  approached  the  car  or 
train  to  which  it  was  to  be  coupled,  he  would  descend  from 
the  rear  end  of  the  car  and  run  ahead  on  the  ground,  so  as 
to  be  ready  to  do  the  coupling  at  the  instant  it  should  strike 
the  car  to  which  it  was  to  be  joined.  Completing  the  coup- 
ling work,  he  was  required  to  get  back  to  the  "puzzle" 
switch  in  time  to  repeat  a  like  duty  with  reference  to  the 
next  car  that  should  be  shunted  down  the  gravity  track. 
This,  it  was  testified,  was  lively  work,  and  kept  the  switch- 
man on  the  run. 

Appellee  testified  that  on  the  day  in  question  when  he 
reached  the  top  of  the  car  and  took  hold  of  the  brake,  he 
noticed  that  the  brake  did  not  work  effectually,  but  that  he 
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did  the  best  he  could  with  it,  and  when  he  supj^osed  he  had 
sufficiently  reduced  its  speed,  he  descended  to  the  fi:round 
and  ran  past  the  car  to  its  front  end  in  order  to  couple  it  to 
the  standing  car  ahead. 

Reaching  there  while  the  shunted  car  was  yet  in  motion 
and  about  ten  feet  distant  from  the  car  ahead,  and  looking 
forward  to  the  standing  car,  he  saw  that  there  was  in  that 
car  a  coupling  link  which  would  prevent  the  coupling  of 
the  two  cars  if  the  link  which  was  in  the  moving  car  were 
not  removed.  He,  accordingly,  "  hustled  •'  to  throw  out  the 
link  in  the  moving  car,  with  his  right  hand,  and  as  the  cars 
were  about  to  come  together  he  stooped  and  reached  his 
left  arm  under  the  "  dead-w^oods,"  which  were  on  both  cars, 
and  extending  his  hand  upward  to  guide  the  link  into  its 
place,  the  moving  car  came  so  rapidly  that  his  hand  was 
caught  and  his  fingers  crushed. 

It  is  claimed  that  the  accident  would  not  have  happened, 
except  for  the  rapid  approach  of  the  shunted  car,  and  that 
because  of  the  defective  brake,  its  speed  could  not  be  suffi- 
ciently lessened  by  the  appellee  within  the  short  time  inter- 
vening between  the  time  when  he  was  obliged  to  mount  the 
car  at  or  near  the  switch,  and  when  he  had  to  dismount  in 
order  to  be  ready  to  do  the  coupling. 

It  does  not  appear  with  certainty  just  how  much  time 
did  so  elapse,  but  the  distance  that  the  car  had  to  traverse 
was  not  great,  considering  what  had  to  be  done. 

It  did  appear  that  it  was  a  box  car,  and  that  the  brake 
was  on  its  front  end;  that  the  ladders  or  steps  were  on  the 
ends  and  not  on  the  sides  of  the  car;  that  it  was  hazardous 
to  mount  or  dismount  except  at  the  rear  end  of  a  car  so 
moving,  lest  in  case  of  a  slip  or  a  fall,  the  car  would  run 
over  the  person  who  should  fall,  and  that  it  was  customary 
to  use  onlj''  the  rear  ladders.  After  mounting,  it  was,  there- 
fore, necessary  that  the  appellee  should,  as  he  did,  go  from 
the  rear  to  the  front  end  of  the  top  of  the  car,  there  operate 
the  brake  so  as  to  properly  adjust  the  speed  of  the  car,  then 
pass  back  to  the  rear  and  descend  to  the  ground  and  run 
along  past  the  car  to  its  front  end  and  make  the  coupling. 
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And  it  was  made  to  appear,  as  is  nearly  obvious,  that  to 
do  what  was  so  necessary,  required  very  quick  work,  and 
we  may  say,  required  the  exercise  of  much  judgment,  agil- 
ity, dexterity  and  exactness. 

It  was  also  shown  that  it  was  dangerous  work,  which 
may  readily  be  perceived. 

Upon  the  question  of  whether  the  brake  was,  or  not,  de- 
fective, in  that  its  shoes  were  so  worn  as  to  imperfectly  press 
upon  the  wheels  of  the  car,  there  was  a  contrariety  of  opin- 
ion among  the  witnesses.  ^ 

The  appellee  testified  that  he  instantly  felt,  when  he  be- 
gan to  operate  the  brake,  that  it  was  not  fully  performing 
its  proper  work;  that  the  brake-shoes  were  too  much  worn; 
and  it  is  altogether  probable  that  a  person  accustomed  to 
braking,  as  he  was,  may  in  that  way  immediately  detect 
the  imperfect  application  of  such  an  appliance. 

On  the  other  hand,  it  was  shown  by  several  witnesses  for 
the  appellant,  who  either  examined  the  brake  or  had  the 
opportunity  of  observing  it,  that  they  saw  nothing  that 
interfered  with  its  effectiveness. 

It  was  also  shown  by  appellant  that  a  general  system  pre- 
vailed of  inspecting  all  cars  entering  and  departing  from 
the  yards,  and  that  the  inspector's  minutes  showed  that  this 
car  had  been  examined  the  day  before,  and  while  reporting 
that  some  of  its  door  boards  were  broken,  the  minutes  were 
silent  as  to  the  condition  of  the  brake-shoes,  and  it  is  ursred 
that  from  such  fact  of  silence  the  inference  is  that  the  shoes 
were  in  good  order. 

In  connection  with  this  subject,  it  should  be  stated  that 
the  car  in  question  did  not  belong  to  appellant,  but  was 
what  is  called  a  foreign  car,  and  that  it  was  testified  by  two 
of  appellant's  car  inspectors,  on  cross-examination,  and  not 
contradicted,  that  the  policy  pursued  in  making  an  inspec- 
tion was  to  report  no  defects  in  a  foreign  car  unless  they 
were  of  a  kind  that  absolutely  required  to  be  repaired  in 
order  that  the  car  could  be  got  off  appellant's  road  in 
safety. 

We  do  not  see  that  we  may  say,  that  as  a  matter  of  law. 
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there  was  not  enough  evidence,  considering  the  evidence  and 
all  legitimate  inferences  that  could  justifiably  be  drawn 
from  it,  to  warrant  the  submission  of  the  case  to  the  jury 
under  the  count  of  the  declaration  which  alleged  the  neg- 
ligence of  appellant  to  consist  in  the  furnishing  of  the  im- 
perfect brake,  whereby  the  speed  of  the  car  could  not  be 
properly  and  safely  regulated. 

The  question  of  whether  the  appellee  was,  at  the  time  of 
the  injury,  in  the  exercise  of  due  care  for  his  own  safety, 
is  closely  associated  with  the  other  question,  whether  ap- 
pellant was  negligent  in  failing  to  furnish  a  sufficient 
number  of  switchmen  to  enable  appellee  to  perform  his 
duties  in  reasonable  safety. 

We  have  already  stated,  in  substance,  what  was  be- 
ing required  of  appellee  in  the  performance  of  his  duties. 

It  was  proved  in  the  case,  and  not  contradicted,  that  it 
was  not  customary,  except  in  the  case  of  "  stake  "  engine 
crews,  for  switchmen  to  do  both  switching,  car-riding,  and 
coupling. 

It  was  also  proved,  that  some  time  before,  when  appellee 
worked  with  the  stake  engine  crew,  six  men  did  the  work 
that  four  men  were  required  to  do  when  he  was  put  back 
at  the  same  work  about  three  months  before  he  was  injured; 
that  upon  the  man  protesting  that  four  men  were  not  suf- 
ficient to  do  the  work,  the  yard-master  added  a  fifth  man, 
which  was  the  number  of  the  crew  when  appellee  was  hurt. 

When  six  men  comprised  the  number,  one  of  them 
attended  the  "  puzzle  "  switch,  leaving  the  others  to  catch 
and  ride  the  cars  and  couple  them. 

With  but  five  in  the  crew,  each  car  rider  and  coupler  did 
the  switching  also,  and  such  was  the  method  of  working  at 
the  time  of  the  accident. 

Just  before  the  fifth  man  was  put  on,  the  crew,  by  a  com- 
mittee of  their  number,  made  a  protest  to  the  yard-master, 
on  the  ground  that  it  was  dangerous  for  four  men,  constitut- 
ing the  crew,  to  do  the  work.  The  yard-master  made  no 
response  in  words,  but  within  a  few  days  he  added  a  fifth 
man.   The  addition  of  this  man  did  not  change  the  respect- 
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ive  duties  of  each  of  the  crew — they  still  were  required  to 
do  switching,  riding  and  coupling — but  it  gave  them  more 
time  to  return  to  the  puzzle  switch,  and  be  prepared  for  the 
cars  that  were  shunted  down  the  gravity  tracks  for  distri* 
bution. 

About  two  weeks  after  the  fifth  man  was  pnt  on,  the 
appellee,  as  he  testified,  went  again  to  the  yard-master,  and 
said  to  him :  '^  Jake,  how  about  changing  off  this  engine; 
this  work  is  too  dangerous,  and  there  is  too  much  running; 
it  is  too  hard  work  all  round;"  and  the  yard-master  an- 
swered :  "  Well,  I  will  see  what  I  can  do  for  you*"  No 
change  being  made,  appellee,  as  he  testified,  about  three 
days  before  he  was  hurt  spoke  with  the  yard-master  again, 
as  follows : 

"  I  says,  *  Jake,  I  want  a  job  off  of  this  engine.  The  work 
is  too  dangerous;'  and  I  says,  ^  I  ain't  going  to  stay  here  any 
longer,'  or  something  similar  to  that.  And  he  says,  '  All 
right,'  he  says, '  I  will  take  you  off  of  here  in  just  a  day  or 
two,'  he  says,  '  stay  there  for  a  day  or  two  longer.' " 

The  yard-master  denied  having  had  either  of  the  said  two 
separate  interviews  with  appellee,  and  that  he  made  any 
such  statements  or  promises  to  him. 

It  seems  to  be  admitted  that  the  yard-master  was  the 
officer  of  the  appellant  who  had  control  of  all  such  matters, 
and  that  in  him  lay  the  power  of  employment  and  dis- 
charge of  all  who  worked  under  him. 

And  we  think  it  to  be  clearly  a  question  of  fact  for  the 
jury  to  say,  under  the  evidence,  what  the  truth  of  the  mat- 
ter was  concerning  the  promise  testified  to  by  appellee  as 
having  been  made  by  the  yard-master. 

If  such  promise  were  made,  and  the  jury  must,  by  their 
general  verdict,  be  considered  to  have  so  found,  then  as  a 
matter  of  law  it  seems  to  be  settled,  that,  relying  upon  such 
promise,  the  appellee  can  not,  as  a  matter  of  law,  be  held 
to  have  assumed  the  special  risk  of  the  dangers  of  which  he 
was  complaining.  Anderson  Pressed  Brick  Co.  v.  Sobko- 
wiak,  148  111.  573. 

He  did,  of  course,  assume  the  swichmen's  ordinary  dan- 
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gers,  but  the  special  dangers  arising  from  lack  of  suffi- 
cient force  to  do  the  work  at  which  he  was  put,  in  reason- 
able safety,  we  think  he  may  not  be  held  to  be  responsible 
for,  after  the  promise  was  made,  and  he  was  told  by  his 
superior  to  continue  at  work  until  the  promise  could  be 
fulfilled. 

It  was  said,  in  Northern  Pacific  R.  R.  Co.  v.  Herbert, 
116  U.  S.  642  (p.  64») : 

"  The  servant  does  not  undertake  to  incur  the  risks  aris- 
ing from  the  want  of  sufficient  and  skillful  co-laborers,  or 
from  defective  machinery  or  other  instruments  with  which 
he  is  to  work."  See,  also.  Swift  &  Co.  v.  Rutkowski  (No. 
6510  this  term). 

As  a  matter  of  law,  the  servant  will  not  be  held  guilty 
of  concurrent  or  contributory  negligence,  if  he  continues  in 
his  employment  under  a  promise  to  relieve  him  from  the 
extraordinary,  though  known,  dangers,  within  a  reasonable 
time,  but  it  is  a  question  for  the  jury  to  say  whether  or  not 
he  was,  under  such  circumstances,  guilty  of  contributory 
negligence.  Hough  v.  Railway  Co.,  100  U.  S.  213;  Ander- 
son Pressed  Brick  Co.  v.  Sobkowiak,  supra;  Furnace  Co.  v. 
Abend,  107  111.  44. 

Unless  the  danger  be  so  imminent  that  no  prudent  per- 
son would  undertake  to  perform  or  continue  in  the  serv- 
ice, it  is  not,  under  such  circumstances,  a  question  of  law, 
but  only  one  of  fact,  whether  the  servant  contributed  to 
the  injury  by  continuing  in  the  service.  Anderson  Pressed 
Brick  Co  v.  Sobkowiak,  supra. 

That  no  such  extreme  and  imminent  danger  existed  in  the 
case  at  bar,  as  would  make  the  rule,  just  stated,  applicable 
to  the  appellee,  is  apparent  from  the  fact  that  the  work  as 
done  was  participated  in  by  the  entire  crew,  of  which  appel- 
lee was  a  member,  both  before  and  up  to  the  time  when 
the  alleged  promise  was  made. 

We  regard  the  question  as  being  an  exceedingly  close 
one,  whether  a  recovery  may  be  sustained  in  this  case,  first, 
as  to  whether  the  appellee,  after  discovering,  as  he  observed, 
that  the  brake  was  deficient  in  its  applying  force  to  the  car 
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wheels,  was  justified  in  attempting  to  make  the  coupling, 
especially  after  he  saw  the  fact  that  the  car  ahead  had  a 
coupler  in  it,  as  well  as  that  the  shunted  car  was  in  the 
same  condition,  thus  requiring  more  work  than  usual  to  be 
done  in  less  than  the  customary  time;  or,  second,  whether 
there  was  such  a  preponderance  of  evidence  as  the  law 
requires  to  warrant  the  finding  that  in  fact. the  new  promise 
and  request  to  continue  in  the  work,  were  made  as  the  appel- 
lee testified,  and  that  relying  upon  such  promise,  he  con- 
tinued in  his  work.  But  in  view  of  the  weight  which, 
under  the  law,  we  are  bound  to  yield  to  the  verdicts  of 
juries  upon  pure  questions  of  fact,  we  are  disinclined  to  dis- 
turb the  judgment,  which  is  apparently  quite  reasonable 
in  amount,  if  any  recovery  can  be  had. 

No  instructions  were  asked  by  the  appellee.  Of  the  many 
offered  by  the  appellant,  some  were  given  as  asked,  others 
were  given  in  a  modified  form,  and  still  others  were  re- 
fused altogether. 

They  are  too  numerous  to  discuss  in  detail,  but  from  a 
consideration  of  them  all,  we  think  the  jury  were  fully  and 
fairly  instructed  as  to  the  law  of  the  case,  and  that  no  sub- 
stantial error  was  committed  by  the  trial  court  concerning 
them. 

It  is  urged  as  error  that  counsel  for  appellee  made  im- 
proper remarks  in  his  argument  to  the  jury.  We  do  not 
think  the  remarks  complained  of  can  be  said  to  constitute 
serious  error,  and  refer  to  Harms  v.  Stier,  No.  6574,  this 
term. 

Other  questions  have  been  argued,  but  what  we  have  said 
concerning  what  we  regard  to  be  the  controlling  features 
of  the  case,  must  sufiice. 

The  judgment  of  the  Superior  Court  will  be  aifirmed,  and 
it  is  so  ordered. 
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Walter  E.  Williamson  y.  Anton  Ohnemns  &  Alexander 
Ohnemas^  Copartners  as  A.  Ohnemns  &  Bro. 

1.  Evidence — EiTor  in  Admission  of.  Cured  by  Subsequent  Testi- 
mony,— An  error  of  the  trial  court  in  the  admission  of  testimony  may 
be  cured  by  the  subsequent  testimony  of  the  witness. 

Assumpsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Adams 
County;  the  Hon.  Oscar  P.  Bonnby,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  November  21, 
1806. 

L.  E.  Emmons,  Jr.,  attorney  for  appellant. 
Hamilton  &  Woods,  attorneys  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by  the  appellees 
against  appellant  to  recover  the  value  of  a  certain  heating 
apparatus  consisting  of  a  furnace,  pipes,  registers,  etc.,  fur 
nished  for  the  house  of  appellant. 

The  defense  was  that  appellees  were  merely  sub-con- 
tractors under  one  Austin,  and  that  their  contract  was  with 
Austin,  who  was  the  contractor  to  whom  alone  appellant 
was  answerable,  and  to  whom  alone  the  appellees  were  to 
look  for  the  amount  of  their  bill. 

(341) 
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A  trial  by  jury  resulted  in  a  finding  of  the  issues  for  the  ap- 
pellees, the  damages  being  assessed  at  $298.05.  The  court 
refused  a  motion  for  new  trial  and  rendered  a  judgment 
on  the  verdict,  from  which  the  present  appeal  is  prosecuted. 
The  question  argued  in  the  brief  of  appellant  is  whether  the 
evidence  supports  the  verdict.  There  was  a  square  conflict. 
On  the  part  of  the  appellees  there  was  enough,  if  believed,  to 
justify  the  conclusion  that  they  dealt  directly  with  the  ap- 
pellant, that  it  was  so  understood  by  the  parties,  and  that 
the  appellees  had  therefore  a  perfect  right  to  call  upon  the 
appellant  for  the  full  amount  due  them  for  the  wDrk. 

On  the  other  hand  the  evidence  would,  if  credited  and 
uncontradicted,  justify  the  opposite  conclusion  and  it  was 
for  the  jury  to  determine  the  issue  thus  presented.  It  is 
urged  that  the  court  erred  in  permitting  Austin  to  answer 
whether  he  contracted  with  appellees  for  the  work  in  ques- 
tion because  this  called  for  a  conclusion. 

Whatever  of  error  there  was  herein,  was  obviated  by  the 
subsequent  testimony  of  the  witness  when  he  proceeded  in 
detail  to  state  what  he  said  and  did  in  that  behalf.  Ko  ex- 
ception appears  to  any  other  rulings  in  the  admission  of 
evidence  or  the  giving  of  instructions. 

The  judgment  will  be  affirmed. 


G.  M.  Sherer  and  D.  J.  Sherer^  Partners  as  C.  M.  Sherer 

&  Co.^  V.  Ira  W.  Langford. 

1.  Consolidation  op  Claims— Be/o/f  Justice  of  the  B?ace.— Where  a 
party  who  held  two  accounts  against  another,  the  total  amount  of  which 
did  not  exceed  the  jurisdiction  of  a  justice  of  the  peace,  postponed  the 
time  of  payment  of  one  by  mutual  agreement  with  hi«»  debtor,  and  com- 
menced a  suit  upon  the  other  before  a  justice  of  the  peace  which  he  proa- 
ecuted  to  final  judgment,  it  was  held  that  the  judgment  so  recovered 
was  not  a  bar  to  a  suit  upon  the  other  account,  the  payment  of  which 
was  postponed  by  agreement. 

Assumpsit,  for  goods  sold.  Appeal  from  the  County  Court  of  Edgar 
County;  the  Hon.  Sumner  S.  Anderson,  Judge,  presiding.    Heard  in  tliia 
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court  at  the  May  term,  1896,    Reversed  and  remanded.    Opinion  tiled 
November  25. 1896. 

H.  S.  Tanneb  and  J.  E.  Dyas,  attorneys  for  appellants. 
Selleb  &  Shephbbd,  attorneys  for  appellee. 

Me.  Justice  W  all  delivebed  the  opinion  of  the  Court. 

This  suit  originated  before  a  justice  of  the  peace,  and  was 
based  upon  an  open  account  for  lumber  furnished  by  plaint- 
iffs to  defendant. 

It  was  removed  by  appeal  to  the  -County  Court,  and  the 
defense  there  was  that  this  account  was  a  part  of  another 
which  had  been  made  the  basis  of  a  prior  suit  before  a 
justice  of  the  peace  and  that  the  judgment  in  the  former 
suit  was  a  bar  to  the  proceeding  in  this.  The  plaintiffs  in- 
sisted that  this  account  was  not  due  when  the  former  suit  was 
commenced.  The  evidence  was  somewhat  conflicting  upon 
the  point  and  the  court  found  for  the  defendant  and  dis- 
missed the  suit.  We  have  read  the  evidence  with  care  and 
are  forced  to  disagree  with  the  conclusion  reached  by  the 
court.  We  think  it  very  clearly  appears  from  the  prepon- 
derance of  the  evidence  that  the  time  for  payment  of  this 
account  had  been  extended  by  agreeiAent  of  the  parties  to 
a  date  subsequent  to  the  beginning  of  the  former  suit. 

The  account  here  sued  on  was  for  lumber  obtained  at 
different  dates,  and  used  in  a  building  known  as  a  canning 
factory  owned  and  managed  by  defendant.  That  upon 
which  the  former  suit  was  based,  was  for  similar  material 
furnished  for  use  in  a  structure  known  as  a  knitting  mill, 
also  operated  by  defendant,  and  was  due  and  payable  before 
any  of  the  accounts  in  the  present  suit  was  incurred.  It  is 
apparent  that  defendant  as  well  as  the  plaintiffs  treated  the 
two  accounts  as  entirely  separate  and  distinct. 

The  parties  having,  by  mutual  agreement,  postponed  the 
time  of  payment  of  the  canning  factory  account  to  a  day 
subsequent  to  the  commencement  of  the  former  suit  on  the 
knitting  mill  account,  and  the  defendant  having  thereby 
obtained  an  extension  of  credit  for  several  months,  he  ought 
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not  to  be  permitted  to  repudiate  the  agreement  on  the 
ground  of  a  want  of  consideration.  He  has  enjoyed  the 
benefit  of  it  and  is  estopped  to  deny  it.  The  plaintiffs  hav- 
ing in  good  faith  abided  by  it  were  legally  warranted  in 
regarding  the  account  as  not  due  when  the  former  suit  was 
commenced. 
The  judgment  will  be  reversed  and  the  cause  remanded. 
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•107,  1.  Criminal  Law— L«7r<ine««,  When  Deemed  to  he  Open.— Lewdneas 
is  deemed  to  be  open  only  when  it  is  committed  in  the  presence  of  an- 
other, or  in  a  place  open  to  tlie  public  view. 

2.  Criminal  Tixadihq^— Sufficiency  of  Liformation  Under  the  Stat- 
ute.— If  the  language  of  the  statute  sufficiently  describee  the  act  consti- 
tuting the  offense,  then  no  more  is  required  than  that  the  words  of  the 
statute  be  employed  in  the  information  or  indictment;  but  where  the 
statute  does  not  so  describe  such  acts,  the  information  or  indictment 
must  specifically  set  them  forth. 

8,  Same— Information  for  Lewdness, — An  information  for  lewd- 
ness, under  section  55  of  the  criminal  code,  which  does  not  contain 
averments  that  a  notorious  act  of  public  indecency  was  committed,  is 
fatally  defective. 

Indietment,  for  lewdness.  Error  to  the  County  Court  of  Piatt 
County;  the  Hon.  F.  M.  Shonkwiler,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Reversed.  Opinion  filed  November  25, 
1896. 

M.  R.  Davidson  and  James  Hicks,  attorneys  for  plaintiff 
in  error. 

H.  H.  Cbba,  State's  Attorney,  for  defendant  in  error. 
Mr.  PBESiDiNa  Justice  Boqos  delivered  the  opinion  of 

THE   COTIET. 

The  court  overruled  a  motion  of  the  plaintiff  in  error  to 
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quash  a  criminal  information  against  him,  the  material 
averments  whereof  were,  that  the  plaintiff  in  error,  on,  etc., 
at,  etc.,  "  did  .make  an  indecent  exposure  of  his  private  per- 
son, tending  to  debauch  the  public  morals,  contrarj^"  etc. 

The  55th  section  of  the  criminal  code,  upon  which  it 
was  sought  to  base  the  information,  is  as  follows : 

"  Whoever  is  guilty  of  open  lewdness  *  *  *  or  other 
notorious  act  of  public  indecency  tending  to  debauch  the 
public  morals,  shall  be  fined  not  exceeding  $200." 

This  statute  denounces  open  lewdness  and  notorious  acts 
of  public  indecency. 

Lewdness  is  to  be  deemed  "  open  "  only  when  it  is  com- 
mitted in  the  presence  of  another  person,  or  in  a  place  open 
to  the  public  view.  4  Black.  Com.  64;  1  Bishop  Crim.  Law, 
947  and  1126;  7  Amer.  &  Eng.  Ency.  534,  and  13  Amer.  & 
Eng.  Ency.  276. 

The  precedents  of  indictments  prepared  by  Mr.  Wharton 
contains  the  allegations  that  the  exposure  of  the  person  was 
in  the  presence  of  another  person,  or  was  made  in  a  public 
place.  Wharton,  Precedents  of  Indictments,  Vol.  2,  pp.  306, 
307-8-9. 

The  information  under  consideration  has  no  such  alleora- 
tions,  nor  is  it  averred  therein  that  a  "  notorious  act  of  pub- 
lic indecency  "  was  committed. 

It  was  not  allowable  to  put  defendant  upon  trial  without 
a  specification  of  the  offense  in  the  indictment  or  infor- 
mation. 

If  the  language  of  the  statute  sufficiently  describes  the 
act  or  acts  constituting  the  offense,  then  no  more  is  re- 
quired than  that  the  words  of  the  statute  be  employed  in 
the  information  or  indictment;  but  when,  as  in  the  case  at 
bar,  the  statute  does  not  so  describe  such  acts,  then  the  in- 
dictment must  specifically  set  them  forth.  Johnson  v.  Peo- 
ple, 113  III.  p.  102. 

The  motions  to  quash  the  information  should  have  been 
sustained. 

The  judgment  must  be,  and  is,  reversed. 
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B.  D.  Ward  ?•  William  Montgonvery. 

1.  Waiver — Farm  of  Action. — A  person  who  is  entitled  to  bring  an 
action  in  tort  for  the  conversion  of  property  may  waive  the  tort  and 
bring  the  same  in  assumpsit. 

2.  Justices'  Courts— Buf  one  Form  of  ^cfion.— There  is  but  one 
form  of  action  in  justices'  courts. 

8.  Dbmamd  for  Possession— TT^^n  unnecessary. — When  the  cir- 
cumstances of  a  case  clearly  evince  that  a  demand  for  possession  of 
personal  property  would  have  been  disregarded  and  entirely  unavailing, 
a  formal  demand  before  bringing  suit  for  its  value  is  unnecessaiy. 

Assumpsit,  for  value  of  property  converted.  Appeal  from  the  Circuit 
Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1806.  Affirmed.  Opinion  filed 
November  21,  1896. 

« 

Statement  of  the  Case. 

Appellee  obtained  judgment  against  appellant  before  a 
justice  of  the  peace,  and  also  in  the  Circuit  Court  on  appeal, 
for  the  value  of  a  house  which  had  been  erected  upon  a  lot 
belonging  to  appellant  under  contract,  it  might  be  removed. 

Appellee  did  not  build  the  house,  but  with  the  acquiescence 
of  appellant  acquired  the  right  and  interest  of  those  who 
did,  and  for  a  time  had  possession  of  it. 

Appellant  finally  possessed  himself  of  the  building,  exer- 
cised exclusive  control  thereof,  and  in  response  to  a  demand 
from  appellee  for  rent,  refused  to  pay,  and  wrote  him  a  letter, 
which  was  properly  construed  by  the  court  to  assert  appel- 
lee had  no  right  in  the  house,  and  to  challenge  him  to  in- 
stitute suit  in  order  it  might  appear  he  had  no  such  right 
or  interest. 

Appellee  brought  assumpsit  for  the  value  of  the  house 
— prevailed — ^and  hence  this  appeal. 

Mills  Brothers,  attorneys  for  appellant. 

LeForgeb  &  Lbs,  attorneys  for  appellee. 
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Appellee  might  have  brought  his  action  in  tort,  but  we 
feel  concluded  by  the  case  of  Elgin  v.  Joslyn,  136111.  532,  to 
hold  he  could  waive  the  tort  and  bring  assumpsit. 

Aside  from  this  the  justice  had  jurisdiction  in  actions 
for  taking  or  detaining  personal  property,  and  there  is  but 
one  form  of  action  in  such  courts. 

Appellant  had  possession  of  the  building,  exercised  acts 
of  exclusive  dominion  over  it,  in  denial  of  the  right  of 
appellee,  and  his  conduct  and  the  letter  written  by  him  to 
appellee  clearly  evinced  a  demand  for  possession  would 
have  been  disregarded  and  entirely  unavailing. 

A  formal  demand  was  therefore  unnecessary.  Keller  v. 
Eobinson,  153  111.  458;  Cooley  on  Torts,  524,  525;  5th 
Araer.  &  Eng.  Ency.  of  Law,  p.  528,  note  2. 

The  contention  of  appellant  he  held  possession  under 
agreement  with  appellee,  he  should  do  so  in  order  to  secure 
to  him  the  repayment  of  taxes  paid  by  him  upon  the  house, 
it  and  the  lot  having  been  assessed  and  taxed  together,  was 
submitted  to  the  jury  under  instructions  which  are  not 
questioned. 

The  testimony  on  the  point  whether  he  was  so  author- 
ized to  possess  himself  of  the  building,  was  conflicting,  and 
no  reason  appears  we  should  assume  to  interfere  with  the 
finding  of  the  jury  upon  it. 

The  judgment  is  affirmed. 


Consolidated  Goal  Company  v.  Frank  Bokamp. 

1.  Bii-L  OF  Exceptions— JVacficc  on  Motions  to  Amend.— It  is  com- 
petent for  the  court  by  an  order  at  the  same  time  to  adjudge  that  a  biU 
of  exceptions  does  not  contain  a]l  the  testimony  produced  upon  the 
trial,  and  to  order  it  amended  in  accordance  with  the  truth  of  the 
matter,  but  an  order  that  the  testimony  produced  upon  the  hearing  of 
the  motion  to  amend,  and  upon  which  the  party  seeking  to  amend,  re- 
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lied  to  convince  the  judge  that  the  bill  did  not  contain  all  the  evidence, 
should  be  made  a  part  of  the  transcript  of  the  testimony  in  the  bill  of 
exceptions,  is  not  sufficient  to  effect  an  amendment  of  the  bill,  there  be- 
ing no  finding  of  the  judge  upon  the  vital  question. 

2.  Instructions— Afiwi  he  Based  upon  Evidence  in  the  Ccwe.— In 
the  absence  of  proof  of  a  material  fact,  it  is  error  to  give  an  instruction 
upon  it.    Instructions  must  be  based  upon  evidence  in  the  case. 

Actions,  for  personal  injuries.  Appeal  from  the  Circuit  Court  of 
Macoupin  County;  the  Hon.  Robert  6.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  21,  1896. 

Charles  W.  Thomas,  attorney  for  appellant. 

A.  N.  Tancby  and  Peebles  &  Pebbles,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

The  judgment  appealed  from  was  in  favor  of  appellee  for 
damages  sustained  because  of  personal  injuries  received,  b}' 
reason  of  alleged  negligent  failure  of  appellant  company  to 
properly  support  the  roof  of  an  entry  or  passage  way  in 
one  of  its  mines  in  which  appellee  was  engaged  at  work  as 
its  employe. 

The  appellee  had  knowledge  of  the  alleged  insufficient 
and  dangerous  condition  of  the  timbers  which  constitute<l 
the  support  of  the  roof  and  of  the  peril  to  which  he  was 
thereby  exposed. 

His  counsel  sought  to  avoid  the  imputation  he  was  guilty 
of  a  lack  of  ordinary  care  in  continuing  at  work  in  a  place 
of  known  danger,  by  procuring  to  be  given  to  the  jury  the 
following  instruction,  viz.: 

"  1.  The  court  instructs  the  jury  for  the  plaintiff  that  if 
they  believe  from  the  evidence  that  the  plaintiff  was  in  the 
employment  of  the  defendant,  and  was  working  under  the 
orders  and  by  the  direction  of  the  *  pit  boss,'  or  other  offi- 
cer or  agent  in  charge  of  said  coal  mine,  and  that  the  plaint- 
iff discovered  defects  in  the  supports  of  the  roof  over  the 
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roadway  over  which  the  plaintiff  was  required  to  run  the 
coal  cars  of  the  defendant,  and  that  he  notified  the  '  pit 
boss,'  or  other  agent  or  employe  of  said  defendant  then 
and  there  in  charge  of  the  defendant's  coal  mine,  of  the 
existence  of  such  defects,  and  of  the  dangerous  condition  of 
the  supports  of  the  roof  of  said  mine,  and  that  said  '  pit 
boss,'  agent  or  employe  of  the  defendant  then  in  charge  of 
the  said  mine,  promised  the  plaintiff  to  repair  the  same  so 
as  to  render  the  same  safe,  and  then  the  plaintiff,  relying 
upon  such  promise  to  repair,  continued  to  work  at  the  part 
of  said  mine  where  said  defect  in  said  roof  was  situated  (if 
the  jury  believe  from  the  evidence  that  any  such  defects  ex- 
isted) and  that  the  defendant  did  not,  within  a  reasonable 
time  after  notice  of  such  defects,  repair  the  same  so  as  to 
render  the  same  reasonably  safe,  and  the  injuries  sustained 
by  the  plaintiff  (if  the  jury  believe  from  the  evidence  that 
the  plaintiff  was  injured),  resulted  from  the  defects  in  said 
mine  which  the  plaintiff  had  called  attention  to,  and  which 
the  defendants  had  promised  to  repair,  then  the  jury  should 
find  the  issues  for  the  plaintiff  provided  the  jury  believe 
from  the  evidence  that  the  plaintiff  was  at  the  time  of  in- 
jury in  the  exercise  of  reasonable  care  for  his  own  safety." 

It  is  conceded  it  does  not  appear  from  the  transcript  of 
the  testimony  incorporated  in  the  bill  of  exceptions  signed 
and  sealed  by  the  judge,  any  proof  was  made  that  any  em- 
ploye of  the  company  promised  appellee  the  "  defects  in 
the  supports  of  the  roof,"  should  be  "  repaired"  or  "  ren- 
dered safe." 

After  the  bill  of  exceptions  had  been  signed,  but  during 
the  same  temi  of  court  at  which  the  case  was  tried,  a  motion 
was  made  to  amend  the  bill  of  exceptions  and  the  following 
order  was  entered  by  the  court,  viz.: 

"  Be  it  remembered  that  on  this  30th  day  of  April,  1896,  a 
dispute  having  arisen  between  counsel  as  to  what  the  plaint- 
iff, Bokamp,  testified  to  on  the  trial  of  this  cause  respecting 
a  promise  on  the  part  of  the  master  to  repair  the  place  com- 
plained of  in  the  declaration,  and  the  judge  who  presided 
at  the  trial  having  no  recollection  of  such  statement,  and  it 


350  Appellate  Courts  of  Illinois. 

Vol.  67.]  Ck)nsolidated  Coal  Co.  ▼.  Bokamp. 

appearing  to  the  court  that  the  official  stenographer  of  the 
court  took  notes  of  the  evidence  during  the  trial,  and 
that  nothing  appears  in  her  notes  of  such  evidence  and 
the  said  stenographer  stating  that  she  has  no  recollection 
of  it,  it  is  ordered  by  the  judge  that  the  said  plaintiff, 
Bokamp,  upon  the  motion  of  the  plaintiff,  be  recalled  to  tes- 
tify as  to  what  he  did  testify  respecting  such  fact  on  the 
trial,  to  which  action  of  the  court  the  defendant,  by  its 
counsel,  objects,  and  objects  to  the  hearing  of  such  state- 
ment by  the  court,  which  objection  the  judge  overrules,  to 
which  ruling  the  defendant  excepts." 

"  Frank  Bokamp,  being  recalled,  in  answer  to  interroga- 
tories propounded  by  Judge  Shirley,  testified  as  follows :" 
(Here  follows  a  number  of  interrogatories  and  cross-inter- 
rogatories and  the  answers  of  appellee  thereto.) 

"  It  is  ordered  by  the  judge  that  the  statements  here  made 
by  the  witness  Bokamp,  as  to  what  he  testified  to  on  the 
trial,  be  made  a  part  of  the  transcript  of  his  evidence;  to 
which  order  the  defendant,  by  its  counsel,  objects;  which 
objection  is  overruled  and  defendant  excepts." 

It  was  competent  for  the  court,  by  an  order  entered  at  the 
same  term  of  the  court,  to  adjudge  the  bill  of  exceptions  did 
not  contain  all  the  testimony  produced  upon  the  trial  and 
to  order  it  amended  in  accordance  with  the  truth  of  the 
matter. 

But  the  difficulty  is,'the  court  did  not  order  the  bill  of 
exceptions  should  be  amended,  but  only  that  the  testimony 
produced  upon  the  hearing  of  the  motion  to  amend  and  upon 
which  appellee  relied  to  convince  the  trial  judge  the  bill 
did  not  contain  all  the  evidence,  should  be  made  a  part  of 
the  transcript  of  appellee's  testimony  in  the  bill  of  excep- 
tions. 

We  have  here  a  record  showing  the  trial  judge  had  no 
recollection  that  the  appellee  testified  to  a  promise  and  that 
the  notes  of  the  official  stenographer  did  not  show  he  so 
testified,  and  the  testimony  of  the  appellee,  taken  on  the 
hearing  of  the  motion  to  amend  the  bill  of  exceptions,  to  the 
effect  he  did  state,  when  testifying  as  a  witness  at  the  trial, 
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that  the  promise  was  made,  and  that  he  had  not  been  influ- 
enced by  any  one  since  the  trial  to  make  the  latter  statement, 
but  we  have  no  finding  of  the  court  upon  the  vital  question. 

We  have,  therefore,  a  bill  of  exceptions  from  which  it  does 
not  appear  the  promise  was  given,  and  the  evidence  submitted 
to  the  court  upon  the  hearing  of  a  motion  to  amend  the  bill 
in  that  respect. 

It  is  not  our  province  to  determine  what  testimony  was 
heard  by  the  jury. 

The  trial  court  must  settle  that  by  a  bill  of  exception,  and 
by  that  we  are  to  be  governed. 

In  the  absence  of  proof  of  a  promise  as  claimed,  it  was 
error  to  give  the  instruction  herebefore  set  out. 

No  other  instruction  was  given  advising  the  jury  as  to  the 
right  of  the  ground  of  the  right  of  appellee  to  recover. 

Other  instructions  which  were  given  related  solely  to  the 
tests  which  the  jury  should  appl}''  in  passing  upon  the  com- 
petency of  witnesses  and  in  determining  as  to  the  weight  of 
their  testimony  and  as  to  the  elements  of  damages  proper 
for  consideration. 

The  recovery,  therefore,  rested  upon  an  instruction  which 
we  are  required  to  hold  was  not  supported  by  any  testimony. 

For  the  error  in  giving  it  we  must,  in  the  condition  we 
find  the  record,  reverse  the  judgment  and  remand  the  case. 


Cleveland^  C,  C.  &  St.  L.  Ry.  Co.  v.  Francis  M.  Pattison.  .-f^rr^il 


1.  Railroads — Not  Relieved  from  Liability  by  Legislative  Grant. — 
The  leKislative  grant  authorizing  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Co.  to  construct  and  operate  its  road  does  not  relieve 
it  from  liability  to  answer  in  damages  for  a  nuisance,  unless  such  nui- 
sance arises  as  a  necessary  and  natural  result  of  the  proper  operation  of 
its  load. 

2.  Same — Damages  Resulting  from  Negligent  Operation. — Damages 
resulting  from  the  negligent  operation  of  a  railroad  are  not  presumed  to 
have  been  taken  into  account  when  the  right  of  way  was  procured,  but 
only  such  as  necessarily  result  where  due  and  proper  care  is  exercised. 
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8.  Measure  op  Damages — Nuisances,  Resulting  from  Improper  Oper- 
ation of  Railroads. — When  the  injury  is  to  physical  comfort,  and  re- 
sults in  the  deprivation  of  the  wholesome  and  comfortable  enjoyment 
of  a  home,  the  measure  of  damages  is  compensation  for  such  physical 
discomfort  and  deprivation.  The  amount  must  be.left  to  the  sound 
judgment,  experience  and  discretion  of  the  jury,  in  view  of  the  facts  of 
the  particular  case. 

4.  Nuisances — Assessment  of  Damages — Not  Prospective. — When  a 
nuisance  is  temporary  in  its  character  the  law  presumes  it  will  not  con- 
tinue forever,  and  in  actions  for  damages  for  the  same  it  is  not  proper 
to  receive  evidence  that  the  property  affected  thereby  has  been  perma- 
nently depreciated  in  value,  and  the  assessment  of  damages  should  be 
for  past  and  not  for  prospective  damages. 

5.  Same — Damages— iSuccessive  Actions. — The  theory  of  the  law  is, 
that  the  infliction  of  past  damages  will  cause  the  abatement  of  a  tem- 
porary nuisance.  If  it  does  not,  successive  actions  may  be  maintained, 
and  damages,  both  compensatory  and  exemplary,  awarded  imtil  the 
wrong  is  discontinued. 

Trespass  on  the  Cose,  for  a  nuisance.  Appeal  from  the  Circuit  Court 
of  Edgar  County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  reniianded. 
Opinion  filed  November  21, 1896. 

Statement  of  the  Case. 

The  declaration  was  in  case  by  appellee,  and  charged  the 
.  appellant  company  maintained  a  switch  in  front  of  and  near 
his  dwelling  house,  and  suffered  certain  of  its  stock  cars, 
loaded  with  hogs  and  cattle,  and  certain  other  cars  in  which 
stock  had  been  transported,  to  stand  and  be  upon  such  side 
track  for  a  long  space  of  time,  etc.,  and  that  noxious,  offen- 
sive and  unwholesome  smells  and  odors  arose  from  said  ani- 
mals and  from  filth  and  offensive  matters  in  the  cars,  and 
from  the  decaying  bodies  of  dead  animals  therein,  and  en- 
tered and  permeated  his  dwelling  house  and  rendered  his 
home  unhealthy,  unwholesome  and  unfit  for  habitation,  and 
that  the  company  unnecessarily  and  negligently  permitted 
its  locomotive  engines  to  stand  and  remain  upon  said  side 
tracks,  emitting  noisome,  noxious  and  offensive  vapors, 
fumes,  smoke,  smell,  dust,  cinders,  etc.,  which  entered  his 
dwelling  and  rendered  it  uncomfortable,  unwholesome,  un- 
healthy and  unfit  for  habitation.  Verdict  and  judgment  for 
appellee  in  the  sum  of  $1,500,  and  the  company  appealed. 
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John  T.  Dye,  attorney  for  appellant;  0.  S.  Conobb  and 
R.  L.  McKiNLAT,  of  counsel. 

H.  S.  Tanner  and  Eads  &  Eads,  attorneys  for  appellee. 

Mb.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

The  legislative  grant  authorizing  the  company  to  construct 
and  operate  the  railroad,  had  no  effect  to  relieve  it  from 
liability  to  answer  in  damages  for  nuisances,  unless  such 
nuisance  arose  as  a  necessarv  and  natural  result  of  the 
proper  operation  of  its  road.  19  Amer.  &  Eng.  Ency.  of 
Law,  923. 

Damages  resulting  from  negligent  operation  are  not  pre- 
sumed to  have  been  taken  into  account  when  the  right  of 
way  was  procured,  but  only  such  as  necessarily  and  naturally 
result,  though  due  and  proper  care  be  exercised.  O.  &  M. 
R.  R.  V.  Wachter,  123  111.  444. 

When  the  injury  is  to  physical  comfort,  and  results  in  the 
deprivation  of  the  wholesome  and  comfortable  enjoyment 
of  a  home,  the  measure  of  damage  is  compensation  for  such 
physical  discomfort  and  deprivation. 

The  amount  necessary  to  compensate  the  plaintiff  must  be 
left  to  the  sound  judgment,  experience  and  discretion  of  the 
jury,  in  view  of  the  facts  of  the  particular  case.  Gemp  v. 
Bossham,  60  111.  App.  84;  Wood  on  Nuisance,  887. 

But  the  court  permitted  appellee  to  introduce  testimony 
as  to  the  value  of  the  property  before  and  after  the  creation 
of  the  nuisance,  and  to  show  it  had  greatly  depreciated  in 
value.  The  verdict  was  largely  based  upon  such  evidence 
and  is  clearly  excessive,  if  such  testimony  was  not. competent. 

The  alleged  nuisances  did  not  effect  a  permanent  change 
in  the  property  of  appellee,  and  were,  within  themselves, 
temporary  in  character.  They  were  illegal  and,  the  law  as- 
sumes, will  not  continue  forever. 

It  was,  therefore,'  not  proper  to  receive  evidence  that  the 
property  had  been  permanently  depreciated  in  value. 

The  assessment  should  have  been  for  past,  not  perspective 
damages. 

Vol.  LXYII  33 
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The  theory  of  law  is  the  infliction  of  past  damages  will 
cause  the  abatement  of  a  temporary  nuisance. 

If  it  does  not,  successive  actions  may  be  maintained,  and 
damages,  both  compensatory  and  exemplary,  awarded  until 
the  wrong-doing  is  discontinued.  Schlitz  Brewing  Co.  v. 
Compton,  142  111.  511. 

The  judgment  is  reversed  and  the  cause  remanded. 


L.  G.  Tonng  y.  James  Heffernan. 

1.  Landlord  AND  Tenant— H^Zien  f^  Tenant  May  Deny  his  Land- 
lords Titte.—The  rule  that  a  tenant  may  not  deny  his  landlord's  title 
has  no  application  when  the  tenant  at  the  time  of  executing  the  lease 
creating  the  relation  was  in  possession  of  the  premises  under  another, 
and  was  induced  to  execute  the  lease  in  question  by  artifice  or  fraud. 

2.  PABOi.  Evidence—  When  Competent  to  Impeach  a  Lease.— Upon 
the  trial  in  an  action  of  forcible  detainer,  it  is  competent  for  the 
defendant  to  introduce  parol  testimony  to  support  his  assertion  that  he 
was  induced  to  execute  the  lease  creating  the  relation  of  landlord  and 
tenant  between  the  parties  by  reason  of  the  fraudulent  misrepresenta- 
tions of  the  plaintiff  as  to  material  facts  affecting  the  subject-matter  of 
the  lease. 

Forcible  Detainer. — ^Appeal  from  the  Circuit  Court  of  Coles  County; 
the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1800.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 21,  1896. 

Neal  &  Wiley,  James  W.  Craig  and  Edward  C.  Craig, 
attorneys  for  appellant. 

James  F.  Hughes,  Charles  Bennett  and  F.  M.  Phipps, 
attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

Appellee  recovered  judgment  in  forcible  detainer  against 
appellant  for  the  possession  of  a  strip  of  ground  fronting 
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on  Broadway  street  in  Mattoon.  He  produced  in  evidence 
a  lease  signed  by  himself  and  the  appellant  dated  February 
1,  1892,  by  the  terms  wh.ereof  appellaiit  leased  the  premises 
in  controversy  from  him  for  the  term  of  one  year  and 
agreed  to  pay  him  iBfty  cents  per  month  rent  therefor.  The 
lease  contained  the  following  stipulation : 

"  It  is  further  agreed  by  the  parties  that  in  case  a  certain 
litigation  now  pending  in  the  Coles  County  Circuit  Court 
in  the  State  of  Illinois,  between  Rufus  Noyes  and  said  Hef- 
fernan,  should  be  decided  in  favor  of  Heflfernan,  then  the 
said  L.  C.  Young  hereby  agrees  to  purchase  or  lease  from 
the  said  Heffernan'the  said  described  seventeen  feet  of 
land." 

Demand  for  the  payment  of  rent  and  refusal  to  pay  was 
proven.  Testimony  produced  by  appellant  tended  to  show 
that  when  he  executed  the  lease,  he  was  in  possession  of  the 
premises  as  tenant  of  one  Eufus  Noyes;  that  he  obtained 
possession  from  Noyes  January  22,  1895,  and  was  engaged 
in  erecting  a  building  upon  the  ground  when  appellee's 
attorney  came  and  told  him  the  ground  was  in  litigation 
and  that  he  must  either  execute  a  lease  to  appellee  or  stop 
hiff  carpenters  and  workmen  from  proceeding  further  with 
the  work  of  building  the  house,  and  that  if  he  would  execute 
the  lease,  the  rent  to  be  paid  would  be  made  light  until  the 
litigation  came  to  an  end  and  an  agreement  should  be  in- 
serted securing  to  him  the  right  to  buy  the  ground  or  lease 
it  if  appellee  prevailed  in  the  court. 

Appellant  testified  that  he  executed  the  lease  because  he 
believed  the  statement  that  the  ground  was  involved  in  a 
suit  at  law,  and  in  order  he  might  proceed  with  the  con- 
struction of  his  building  without  interruption  and  be  pro- 
tected against  both  litigants,  and  that  he  afterward  learned 
there  was  no  litigation  pending  involving  the  ground  and 
refused  to  comply  with  the  lease.  Noyes  testified  there  was 
no  dispute  pending  about  the  land. 

Counsel  for  appellee  insist  suit  was  pending  and  in  sup- 
port of  the  insistence  cited  us  to  the  opinion  of  our  Supreme 
Court  in  Noyes  v.  Heflfernan,  153  111.  339,  and  appellant's 
counsel  consent  the  opinion  cited  may  be  consulted. 
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We  have  examined  the  opinion  referred  to  and  find  the 
premises  involved  in  that  case  were  not  those  here  involved 
but  thirty-four  feet  of  ground  adjoining  upon  the  east. 

The  rule  a  tenant  may  not  deny  his  landlord's  title  has 
no  application  if  appellant  was  tenant  of  and  in  possession 
under  Noyes  when  he  executed  the  lease  to  appellee  and 
was  induced  to  execute  the  second  lease  by  artifice  or  fraud. 
Cox  V.  Cunningham,  77  111.  547;  12  Amer.  and  Eng.  Ency. 
of  Law,  704. 

It  was  competent  for  appellant  to  introduce  parol  testi- 
mony to  support  his  assertion  that  he  was  induced  to  execute 
the  lease  by  fraudulent  misrepresentations  of  appellee  as  to 
a  material  fact  affecting  the  subject-matter  of  the  instrument. 

If  appellant  entered  into  possession  under  Noyes  and  was 

his  tenant,  and  was  afterward  induced  by  fraudulent  and 

false  statements  of  appellee,  as  claimed,  to  execute  the  lease 

jlied  upon  by  the  appellee,  he  was  justified  in  refusing  to 

recognize  and  be  bound  by  such  lease. 

Evidence  tending  to  show  such  was  the  state  of  case  was 
produced,  but  the  instructions  given  by  the  court  were  so 
framed  that  this  defense  was  not  presented  to  the  jury  and 
that  the  right  of  appellant  to  be  relieved  of  the  obligation 
of  the  lease  was  declared  to  be  dependent  upon  the  question 
whether  when  he  executed  it  he  "abandoned  his  possessions 
under  Noyes,"  to  quote  the  words  of  the  instructions. 

His  right  was  not  so  dependent  if  he  was  induced  to 
abandon  his  position  as  tenant  of  Noyes  by  the  artifice  and 
fraud  of  the  appellee. 

The  cause  of  the  appellant  was  improperly  prejudiced  by 
this  instruction  and  we  are  not  satisfied  but  that  it  contrib- 
uted to  produce  the  verdict  against  him.  The  judgment  is 
reversed  and  the  cause  remanded. 
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John  W.  Baker  r.  The  Mansur  &  Tebbetts  Implement 

Company^  Assignee,  etc. 

1.  ExBCfunoN— I^ewy  of—WJien  Not  a  Satisfaction,— The  levy  of  an 
execution  upon  personal  property  of  the  debtor,  of  value  sufficient  to 
satisfy  the  debt,  operates  as  a  satisfaction  for  the  time  being,  but  if  the 
levy  is  released  by  agreement  and  consent  of  the  execution  debtor,  and 
the  property  is  applied  to  other  purposes,  so  that  the  fruits  of  the  levy 
are  lost  to  the  creditor  in  consequence,  there  will  be  no  satisfaction  of 
the  judgment  and  execution. 

Motion,  to  recall  an  execution.  Appeal  from  the  Circuit  Court  of 
Clark  County;  the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 

Robert  E.  Hamill,  attorney  for  appellant. 
Graham  &  Tibbs,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  was  a  motion  filed  by  J.  W.  Baker,  the  appellant,  to 
recall  and  quash  an  execution  issued  upon  a  judgment  en- 
tered in  favor  of  one  Webb  for  the  use  of  Lee,  assignee,  etc., 
V.  Forester  &  Laughrey  and  the  appellant,  which  judgment 
the  appellee  Implement  Co.  held  by  assignment  from  Lee. 

The  grounds  of  the  motion  were : 

1.  That  said  judgment  has  been  fully  paid  and  dis- 
charged. 

2.  That  as  appears  by  the  return  of  the  sheriff  of  Jasper 
county  upon  a  writ  issued  upon  said  judgment,  there  has 
been  satisfaction  of  said  judgment  by  the  levy  upon  personal 
property  of  the  defendants.  Forester  &  Laughrey,  sufficient 
to  pay  and  discharge  said  judgment. 

3.  That  said  judgment  has  been  fully  paid  and  nothing 
remains  due  the  plaintiff  or  his  assignee  thereon,  and  the 
writ  in  this  cause  issued  was  wrongly  issued  after  satis- 
faction. 
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4.  That  said  execution  was  im providently  and  improperly 
issued. 

The  court  entered  a  judgment  that  the  motion  be  denied 
and  Baker  appealed. 

The  Implement  Co.  held  by  assignment  from  Lee  a  judg- 
ment against  Forester  <fe  Laugh rey  and  held  also  as  col- 
lateral to  secure  this  last  mentioned  judgment  certain 
demands  due  to  the  judgment  debtors  from  other  persons 
and  it  collected  the  sum  of  $193.73  or  thereabouts  from 
such  persons. 

Forester  &  Laugh  rey  were  also  indebted  to  the  Imple- 
ment Co.  upon  an  unsettled  account  in  a  considerable  sum. 
The  judgment  to  secure  which  the  collateral  demands  had 
been  pledged  was  settled,  and  the  contention  of  appellant  is, 
the  sums  collected  from  such  collateral  should  be  applied  to 
the  discharge  of  the  execution  and  judgment  in  question. 

The  open  account  against  Forester  &  Laugh  rey  was  set- 
tled by  Forester  at  an  agreed  discount  of  somewhere  near 
fifty  cents  upon  the  dollar. 

Appellee  insists  that  the  amount  collected  upon  the  col- 
lateral was  by  them  applied  as  a  credit  upon  the  open  ac- 
count and  that  the  balance  of  such  account  was  then  settled 
at  fifty  cents  on  the  dollar. 

We  find  evidence  in  the  record  to  support  this  view  and 
also  tending  to  show  that  the  appellant,  Baker,  who  is  a 
relative  of  Forester,  had  full  knowledge,  and,  in  fact,  assisted 
in  bringing  about  the  adjustment  at  a  discount,  of  the  open 
account  due  to  the  Implement  Co.  from  Forester  &  Laugh- 
rey,  and  became  the  security  of  Forester  on  a  note  to  the 
company  for  a  portion  of  the  amount  agreed  to  be  paid  in 
that  settlement,  and  that  he  then  knew  the  amounts  col- 
lected on  the  collateral  claims  had  been  applied  to  reduce 
said  open  account  before  it  was  scaled  and  settled. 

There  was  a  conflict  of  testimony  on  these  points  but  the 
court  accepted  as  having  the  greater  weight,  that  favoring 
the  view  urged  by  appellee. 

After  consulting  the  evidence  preserved  in  the  record, 
there  appears  no  reason  why  we  should  interfere  with  the 
conclusion  thus  reached  by  the  court. 


I 
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Other  testimony  tended  to  show  and  fully  warranted  the 
finding  of  the  court  that  the  levy  made  by  the  sheriff  of 
Jasper  county  upon  the  property  of  the  execution  debtors 
was  released  by  the  agreement  and  consent  of  such  debtors 
and  said  appellant,  Baker,  and  the  property  applied  to  other 
purposes  than  that  of  paying  the  judgment,  and  this  with 
the  knowledge  and  acquiescence  of  the  appellant. 

Nothing  was  offered  in  support  of  the  fourth  ground  of  the 
motion  except  in  so  far  as  the  contentions  we  have  disposed 
of  were  applicable  to  it. 

The  judgment  is  affirmed* 


Tillage  of  Coffeen  v.  Permelia  H.  Lang. 

1.  Sidewalks — Right  to  Use,  Although  Knovm  to  he  Out  of  Repair, — 
Notwithstanding  the  fact  that  a  person  has  knowledge  that  a  sidewalk 
is  out  of  repair,  he  still  has  the  right  to  travel  upon  it,  if,  in  so  doing,  and 
under  all  circumstances,  he  exercises  the  care  of  a  reasonably  prudent 
person. 

2.  Cities  and  Villages — Notice  of  Dangerous  Sidewalks, — ^The  ques- 
tion as  to  whether  the  officials  of  a  city  or  village  would  have  known 
of  dangerous  places  in  sidewalks,  if  they  had  exercised  proper  vigilance, 
is  one  of  fact  for  the  determination  of  the  jury. 

8.  EvmENCE— Opinion  of  Witnesses—  When  Immaterial— After  a  wit- 
ness had  testified  that  he  had  frequently  passed  the  place  in  question  on 
the  sidewalk,  and  had  seen  nothing  wrong,  what  he  thought  as  to 
whether  he  would  have  noticed  the  defect,  if  there,  is  wholly  immaterial, 
and  to  ask  for  his  opinion  on  the  point  is  to  violate  a  general  principle 
in  the  law  of  evidence. 

4.  Instructions— Jfarricd  Woman's  Loss  of  Time,  etc. — Conceding 
that  the  amount  lost  by  reason  of  a  married  woman's  inability  to  per- 
form her  usual  duties  during  her  illness  resulting  from  an  injury  can 
not  be  recovered  by  her,  yet  an  instruction  which  states  that  the  jury 
may  take  into  consideration  her  loss  of  time,  and  her  pain  and  suffer- 
ing, etc.,  is  not  substantially  objectionable,  especially  where  the  dam- 
ages assessed  are  not  excessive. 

Action,  for  personal  injuries.  Appeal  from  the  Circuit  Court  of 
Montgomery  Ci)unty;  the  Hon.  Robert  B.  SmRLEY,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21, 1896. 
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Lane  &  Coopee,  attorneys  for  appellant. 
HowErr  &  Jbtt,  attorneys  for  appellee. . 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  $4:00  in  favor  of 
the  appellee,  in  an  action  on  the  case,  for  injuries  sustained 
bv  reason  of  a  defective  sidewalk. 

The  point  first  made  in  the  brief  of  appellant  is  that  the 
appellee  did  not  exercise  due  care.  She  was  carrying  her 
child  on  one  arm  and  had  a  small  valise  or  satchel  in  the 
other  hand.  As  she  approached  the  defective  place  in  the 
walk,  her  cape  blew  in  the  child's  face,  when  it  began  to 
cry,  and  while  she  was  giving  it  the  necessary  attention  she 
stepped  inadvertently  on  the  end  of  the  rotten  board  which 
was  laid  lengthwise,  her  shoe  was  caught  by  nails  protrud- 
ing from  the  stringer,  and  she  was  thrown  down  in  such  a 
way  as  to  cause  the  injury  complained  of.  She  admits  that 
she  had  noticed  the  condition  of  the  walk  when  passing 
there  on  previous  occasions.  As  was  said  in  Village  of 
OuUora  V.  Justice,  69  App.  304,  "Notwithstanding  this 
fact,  she  would  have  the  right  to  travel  on  the  sidewalk, 
if,  in  doing  so  and  under  all  the  circumstances,  she  was  exer- 
cising the  care  of  a  reasonably  prudent  person,  and  this, 
like  every  other  question  of  fact,  was  for  the  jury.  This  is 
a  principle  so  well  established  that  no  authorities  need  be 
cited."  S.  C,  161  111.  372;  Village  of  Clayton  v.  Brooks, 
150  111.  77.  The  cases  referred  to  by  appellant  are  not  nec- 
essarily in  point  here,  for  the  reason  that  the  facts  are  not 
identical.  The  appellee  may  well  urge  as  an  important 
circumstance,  that  her  attention  was  necessarily  diverted  to 
the  child,  and  while  she  was  properly  caring  for  it,  the  de- 
fective point  was  reached  and  she  was  hurt.  It  was  for  the 
jury  to  say  whether  the  explanation  she  oflFered  was  credi- 
ble and  sufficient.  We  can  not  hold  they  erred  in  so  accept- 
ing it.  The  next  point  urged  is  that  the  defect  was  not  such 
as  to  render  the  village  liable.  It  was  enough  to  cause  the 
injury  in  question.     It  was  described  as  being  a  decayed 
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place  at  the  end  of  the  board  where  it  was  fastened  to  the 
stringer  four  to  six  inches  in  width — large  enough  to  admit 
a  human  foot;  the  board  would  give  down  when  stepped 
on,  and  there  were  protruding  nails  which  caught  the 
plaintiffs  foot  and  contributed  to  produce  the  fall.  Other 
persons  had  suffered  inconvenience  there — one  of  them  said 
she  had  her  foot  caught  there,  but  did  not  happen  to  fall ; 
another  stumbled  there,  but  did  not  fall;  another  was 
tripped  and  did  fall,  cutting  the  toe  of  his  shoe  on  the  nails. 

Other  witnesses  noticed  the  defect. 

Quite  a  number  of  witnesses  called  by  the  appellant,  fre- 
quently passed  there  and  did  not  notice  it.  Still  it  was 
there,  and  had  been  for  two  months  or  more,  and  proved  to 
be  dangerous.  It  was  for  the  jury  to  say  whether  the  cor- 
porate officials  would  have  known  of  it  had  they  exercised 
proper  vigilance,  and  we  find  no  occasion  to  interfere  with 
their  conclusion  in  that  respect. 

Complaint  is  made  that  the  court  would  not  permit  appel- 
lant to  ask  a  witness  whether  he  would  have  noticed  the 
defect  if  it  had  been  there.  In  view  of  what  the  witness 
had  already  stated  as  to  his  means  of  knowledge  and  his 
opportunity  for  observation,  this  question  would  have 
elicited  his  opinion  merely,  and  the  remark  of  the  court  in 
ruling  on  the  point  that  such  evidence  was  without  weight, 
was,  as  we  think,  quite  correct  in  view  of  the  testimony. 
The  witness  had  told  all  he  knew;  that  is,  that  he  had  fre- 
quently passed  there  and  had  seen  nothing  wrong.  What  he 
thought  as  to  whether  he  would  have  noticed  the  defect,  if 
there,  was  wholly  immaterial,  and  to  ask  for  his  opinion  on 
the  point  was  to  violate  a  general  principle  in  the  law  of 
evidence. 

The  case  relied  upon  by  appellant — Penn.  Co.  v.  Boylon, 
104  111.  595 — was  reversed  because  the  trial  court  refused  to 
permit  several  questions  to  be  asked,  one  of  which  was  in 
form  much  like  the  question  excluded  here,  but  the  aspect 
of  the  testimony  already  given  was  peculiar  and  was  espe- 
cially so  because  of  one  clause  of  an  answer  just  made  by 
the  witness.    The  court  ruled,  therefore,  that  under  the  cir- 
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cumstances  the  question  should  have  been  permitted.  It  is 
not  clear  that  the  judgment  would  have  been  reversed  for 
that  cause  alone.  Other  cases  may  be  found  where  similar 
cases  have  been  approved,  but  it  is  believed  that  in  every 
instance  the  circumstances  were  exceptional  and  that  there 
was  some  special  reason  for  deviating  from  the  general 
rule. 

As  already  observed  in  the  case  at  bar,  the  witness  had 
testified  to  all  he  knew  on  the  point,  had  stated  his  oppor- 
tunities for  observation  and  it  was  for  the  jury  to  draw 
their  own  inference. 

This  objection  must  be  overruled. 

It  is  urged  the  court  erred  in  giving  instructions  asked  by 
plaintiff  as  to  the  damages. 

The  third  and  fourth  were  general;  that  if  the  verdict 
was  for  the  plaintiff  the  damages  should  be  assessed  at  such 
amount  as  the  jury  might  believe  from  the  evidence  she  was 
entitled  to  and  that  it  was  not  necessary  that  any  witness 
should  have  testified  to  any  certain  amount  as  the  damages 
sustained,  to  which  no  valid  objection  is  perceived. 

The  fifth  was  as  follows : 

"  The  court  instructs  the  jury  that  if  they  shall  find  the 
defendant  guilty  they  may  then  assess  the  plaintiff's  dam- 
ages at  such  sum  as  the  evidence  may  show,  if  anything, 
which  she  has  actually  sustained  as  the  direct  or  proximate 
result  of  her  injury,  and  the  jury  may  take  into  considera- 
tion plaintiff^s  loss  of  time  and  her  pain  and  suffering,  if 
such  are  shown  by  the  evidence,  and  if  the  jury  shall  believe 
from  the  evidence  that  the  plaintiff  is  permanently  injured 
and  is  incurable,  they  may  take  that  into  consideration  in 
assessing  the  plaintiff's  damages." 

The  point  made  on  this  instruction  is  that  it  allows  the 
plaintiff  to  recover  for  her  loss  of  time  and  it  is  insisted  on 
the  authority  of  City  of  Bloomington  v.  Annett,  16  Brad. 
199,  that  for  time  lost  by  the  plaintiff  her  husband  only  could 
recover.  The  instruction,  condemned  in  that  case,  stated  as 
elements  of  damages  the  expense  incurred  during  the  ill- 
ness of  the  plaintiff  (a  married  woman  living  with  her  bus- 
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band)  including  bills  for  nursing  and  medical  services,  and 
it  was  held  erroneous,  as  was  also  the  action  of  the  trial 
court  in  admitting  proof  of  what  the  services  of  the  plaint- 
iff as  a  housekeeper  were  reasonably  worth. 

In  this  case  there  was  no  proof  of  that  sort,  but  it  was 
shown  that  plaintiff  was  confined  to  her  bed  for  seven  or 
eight  weeks. 

The  expression  " plaintiff's  loss  of  time"  in  connection 
with  the  other  items,  of  pain  and  suffering,  would  perhaps 
be  understood  as  referring  to  the  length  of  suffering  and 
her  personal  inconvenience  thereby  sustained,  and  not  to 
the  value  of  her  services  during  that  time,  as  to  which  there 
was  no  proof. 

Hence,  conceding  the  point  that  the  amount  lost  by  reason 
of  her  inability  to  perform  her  usual  duties  during  her  ill- 
ness was  not  recoverable  by  her,  as  to  which  no  opinion  is 
expressed,  the  instruction  is  not  substantially  objectionable. 
On  a  broader  ground,  however,  the  objection  may  be  over- 
ruled, that  is,  the  damages  are  not  excessive. 

The  plaintiff  certainly  suffered  very  severely  as  a  direct 
consequence  of  the  fall.  She  claimed  and  proved  by  medi- 
cal testimony  that  the  left  fibula  was  broken,  that  the  thigh, 
spinal  cord  and  left  shoulder  were  bruised  and  much  affected; 
that  she  also  suffered  another  serious  injury,  peculiar  to  her 
sex,  and  that  she  endured  great  pain  for  many  weeks.  True, 
some  medical  testimony  was  produced  to  the  effect  that 
there  was  no  fracture  and  that  all  the  other  troubles  were 
much  magnified;  in  other  words,  that  the  trouble  was  in  the 
main  hysteria;  yet  hysteria  is  a  most  distressing  ailment 
when  acute  and  protracted,  and  if  brought  on  by  the  injury 
in  question,  was  proper  to  be  considered  in  assessing  her 
damages.  In  any  view  that  can  be  taken  of  the  evidence 
we  are  constrained  to  say  that  the  sum  awarded  is  clearly 
within  the  range  of  the  proof,  indeed,  is  a  very  moderate 
allowance,  and  the  supposed  fault  in  the  instructions  on 
that  subject  ought  not  to  work  a  reversal.  St.  L.,  A.  &  C. 
R.  R.  Co.  v.  Odum,  52  111.  App.  519;   S.  C,  156  111.  78. 

No  other  objections  are  urged,  and  the  judgment  will  be 
affirmed. 
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William  8eim  y.  Stephen  F.  Hale. 

1.  Lease — Of  Personal  Property ^  When  Valid  as  a  Mortgage. — A 
lease  of  personal  property  given  by  a  debtor  to  his  creditor  intended  to 
secure  his  indebtedness,  and  containing  a  clause  to  the  effect  that  the 
debtor  should  be  permitted  to  purchase  the  leased  property  at  any  time 
upon  the  payment  of  a  specified  sum,  is  valid  and  effectual  as  a  mort- 
gage as  between  the  parties  to  it  without  being  acknowledged  or  recorded, 
but  inoperative  as  to  third  persons,  as  long  as  the  property  remains  in  the 
possession  of  the  debtor. 

2.  Estoppel — To  Deny  that  a  Person  in  Possession  is  the  Ovmer  of 
Property. — The  owner  of  property  may  so  surrender  the  control  and  pos- 
session of  it  to  another  and  so  completely  invest  him  with  the  indicia  of 
ownership  that  he  will  be  estopped  to  deny,  as  against  the  rights  of  third 
persons,  that  such  apparent  owner  is  not  the  real  owner  of  such  prop- 
erty. 

Sepleyin. — Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  November  21,  1896. 

Instructions  referred  to  in  the  opinion  of  the  court : 

2.  "The  court  instructs  the  jury  that  a  conveyance  of  property 
made  in  good  faith  to  pay  an  honest  debt  is  not  fraudulent,  though  the 
debtor  be  insolvent,  and  the  creditor  is  aware  at  the  time  of  the  sale 
that  it  will  have  the  effect  of  defrauding  other  creditors  in  the  collection 
of  their  debts, 

4.  *  *  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff  was  in  possession  of  the  property  in  controversy  with 
the  consent  of  John  Lee  and  in  consideration  of  the  indebtedness  of 
said  Lee  to  the  plaintiff  prior  to  and  at  the  time  of  the  delivery  of  the 
execution  to  the  defendant  Siem,  under  which  he  levied  on  the  said 
property,  then  they  will  find  for  the  plaintiff." 

Keefe  &  BuDD,  A.  N.  Yanoey  and  Peebles  &  Peebles, 
attorneys  for  appellant. 

E.  W.  Hayes  and  Rinaker  &  Einaker,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  op 
THE  Court. 
Appellee  obtained  judgment  against  appellant  in  replevin 
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for  the  return  of  a  horse  which  the  latter  as  constable  had 
levied  upon  as  the  property  of  one  Lee. 

Appellee  introduced  in  evidence  three  written  instru- 
ments signed  by  himself  and  Lee  which,  in  form,  were 
leases  of  horses,  carriages,  etc.,  composing  the  stock  of  a 
livery  stable  which  Lee  was  operating.  These  instruments 
were  dated  respectively,  in  1892,  1893  and  1894,  and  each 
contained  a  clause  to  the  effect  Lee  should  be  permitted  to 
purchase  the  leased  property  at  any  time  upon  payment  of 
a  specified  sum. 

Lee  was  indebted  to  appellee  in  the  sums  mentioned  in 
the  leases  at  which  he  might  purchase  the  propertj^,  and  the 
instruments  wei'e  intended  to  secure  this  indebtedness.  They 
were  not  acknowledged  or  recorded. 

Appellee  claimed  Lee  delivered  the  stock  of  the  livery 
stable  (including  the  horse  in  question)  to  him  in  payment 
of  the  indebtedness  which  the  leases  were  intended  to  se- 
cure, and  that  he,  in  good  faith,  accepted  the  property  as 
such  payment  and  received  and  had  possession  of  it  before 
the  execution  held  by  appellant  was  issued. 

It  was  not  necessary  the  leases  should  have  been 
acknowledged  or  recorded  in  order  to  be  valid  or  effectual 
as  mortgages,  as  between  appellee  and  Lee. 

As  to  third  persons  they  were  inoperative  as  mortgages 
as  long  as  the  property  remained  in  the  possession  of  Lee. 
Sec.  1,  Chap.  95,  R.  S. 

But  as  to  third  parties  were  effectual,  if  the  appellee 
reduced  the  property  to  his  possession  before  any  legal 
lien  attached.  O'Neil  v.  Patterson,  62  111.  App.  32,  and 
authorities  there  cited.  Therefore  it  was  that  whether  the 
horse  was  in  possession  of  the  appellee  when  the  execution 
came  to  the  hands  of  appellant  as  constable,  becomes  a  con- 
trolling question  of  fact  in  the  case. 

The  jury  determined  it  adversely  to  the  appellant. 

We  can  not  demonstrate  from  the  testimony  they  were 
wrong  and  we  find  no  error  in  the  instructions  which  might 
have  prejudiced  the  appellant  upon  that  issue. 

Lee  and  Eidgely  were  not  partners.    If  the  latter  had 


3t>6         Appellate  Coukts  of  Illinols. 

Vol.  67.]  Benjamin  v.  Beeler. 

any  interest  in  the  horse,  it  was  that  of  a  joint  ownership 
with  Lee.  It  was  wholly  foreign  to  the  case  to  inquire 
whether  Ridgely  had  parted  with  his  interest  for  the  reason 
it  was  not  disputed  that  so  far  as  Ridgely  was  concerned, 
the  appellee  had  sole  possession  of  the  horse  under  the 
claim  he  was  sole  owner  thereof. 

He  could  therefore  invoke  the  aid  of  the  writ  of  replevin 
against  the  appellant  and  have  the  property  restored  to  his 
possession,  if  otherwise  found  entitled  thereto  as  against  the 
appellant.    Chaffee  v.  Harington,  60  111.  718. 

The  owner  of  property  may  so  surrender  the  possession 
and  control  of  it  to  another  and  so  completely  invest  such 
other  with  the  indicia  of  ownership  as  that  he  will  be 
estopped  to  deny,  as  against  the  right  of  third  persons,  that 
such  apparent  owner  is  not  the  real  owner. 

This  principle  of  law  was  declared  to  the  jury  in  the  2d 
and  4th  instructions  given  for  appellant. 

The  jury  evidently  did  not  think  the  facts  proven,  brought 
the  case  within  the  rule.  They  regarded  appellee  as  the 
creditor  of  Lee  until  he  became  the  owner  of  the  horse  in 
settlement  of  the  indebtedness,  and  therefore  properly 
regarded  the  principles  contended  for  as  not  applicable  to 
the  case  as  made  by  the  proof. 

It  is  not  complained  the  court  refused  or  modified  any 
instruction  asked  in  behalf  of  appellant. 

We  have  examined  those  given  for  appellee  and  consid- 
ered objection  preferred  to  them- and  have  found  no  error 
reversible  in  character. 

The  judgment  is  affirmed. 


A.  P.  Benjamin  v.  William  Beeler. 

1.  Verdicts— Uipon  Conflicting  Evidence, — A  verdict  rendered  upon 
conflicting  evidence  under  proper  instructions  is  conclusive  upon  ques- 
tions of  fact. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  County 
Ck)urt  of  McLean  Ck>unt7;  the  Hon.  C.  D.  Myers,  Judge,  presiding. 
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Heard  in  this  court  at  the  May  term,  1896.    Affirmed.    Opinion  filed 
November  21,  1896. 

Welty  &  Steblino,  attorneys  for  appellant. 
J.  J.  MoBRissET,  attorney  for  appellee. 

Mb.  Pbesiding  Justice  Boggs  dblivebed  the  opinion  of 
the  coubt. 

The  record  herein  presents  only  a  question  of  fact,  whether 
a  verbal  undertaking  entered  into  by  the  appellant  to  pay 
$29  to  the  appellee  was  subject  to  a  certain  condition  as 
claimed  by  appellant. 

The  jury  found  upon  conflicting  evidence  and  under  in- 
structions to  which  no  objection  is  urged,  the  undertaking 
was  not  so  conditioned. 

We  have  carefully  read  the  testimony.  It  is  sufficient  to 
support  the  verdict  and  there  appears  no  reason  to  believe 
the  jury  were  controlled  or  misled  by  passion,  prejudice  or 
mistake  or  that  we  should  assume  to  declare  their  conclu- 
sion was  palpably  wrong. 

The  judgment  is  affirmed. 


Joseph  B.  Caldwell  v.  People  of  the  State  of  Illinois. 

1.  Criminal  Law — BticJeet  Shop — Intention  of  the  Keeper  Immate' 
rial. — Under  the  act  to  suppress  bucket  shops  it  is  not  necessary  to  show 
the  intention  of  the  keeper  of  the  place  to  bring  the  business  within  the 
prohibition  of  the  statute.  It  is  no  longer  possible  in  this  State,  under 
any  shift  or  device,  however  specious,  to  keep  a  place  where  parties  may, 
under  the  pretense  of  buying  or  selling  grain  or  other  produce,  engage 
in  speculation  in  futures  and  gamble  upon  the  rise  and  fall  of  the  market. 

Indietment,  for  keeping  a  bucket  shop.  E>ror  to  the  Circuit  Court 
of  Adams  County;  the  Hon.  Oscar  P.  Bonnet,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  Novem- 
ber 21, 1896. 
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GovEET  &  Pape  and  Peniok  &  Wall,  for  plaintiff  in 
error. 

A.  Akers,  State's  Attorney,  for  defendant  in  error;  M.  L. 
Newell,  Assistant  Attorney-General,  of  counsel. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plain  tiff --in  error  was  indicted  for  violating  "  An  act 
to  suppress  bucket  shops,"  etc.  By  consent  a  jury  was 
waived  and  the  issues  were  submitted  to  the  court  resulting 
in  a  finding  of  guilty  and  the  imposition  of  a  fine  of  $200. 
Many  objections  are  urged  as  to  the  ruling  of  the  court  in 
admitting  and  excluding  testimony  and  in  giving,  refusing 
and  modifying  propositions  of  law.  The  mere  statement 
in  detail  of  all  these  objections  would  require  much  time 
and  space. 

We  are  of  opinion  the  evidence  clearly  warrants  the 
judgment  of  conviction,  and  conceding  that  some  technical 
error  may  be  found  as  to  the  admission  of  evidence,  yet  as 
the  cause  was  tried  by  the  court  it  must  be  presumed  that 
only  such  evidence  as  was  competent  was  considered.  We 
find  no  substantial  error  as  to  evidence  rejected.  As  to 
propositions  of  law  no  error  appears.  While  many  such 
propositions  asked  on  behalf  of  plaintiff  in  error  were 
refused,  yet  there  is  no  just  cause  of  complaint  in  that 
respect  because  all  that  was  proper  and  necessary  for  con- 
sideration in  them  will  be  found  in  those  held  at  his  in- 
stance. 

It  is  urged  as  error  that  the  court  refused  to  quash  the 
indictment. 

The  abstract  does  not  set  out  either  count  of  the  indict- 
ment in  full. 

From  the  very  condensed  statement  of  each  count  so 
given  it  is  not  apparent  that  any  necessary  averment  was 
omitted. 

The  chief  objection  urged  is  that  it  is  not  averred  that 
the  defendant  intended  to  commit  the  offense  laid  to  his 
charge.  This  seems  to  be  fully  met  by  the  view  taken  of 
the  statute  in  the  case  of  Soby  v.  The  People,  134  111.  66. 
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The  court  say  that  the  legislature  evidently  intended  to 
close,  suppress  and  prohibit  the.  keeping  of  places  where 
the  practice  of  bucket  shopping  or  gambling  in  the  com- 
modities named  is  permitted,  and  remark  in  conclusion  : 
"  We  are  of  opinion  that  it  is  no  longer  possible  in  this 
State  under  any  shift  or  device,  however  specious,  to  keep 
an  office  or  other  place  where  parties  may,  under  the  pre- 
tense of  buying  or  selling  grain  or  other  produce,  engage 
in  speculation  in  futures  and  gamble  upon  the  rise  and  fall 
of  the  market,  and  we  have  seen  the  legislature  have,  as  they 
might,  rendered  it  unnecessary  to  show  the  intention  of  the 
keeper  of  the  office  or  place  to  bring  the  transaction  within 
the  prohibition  of  the  statute."  The  construction  thus  put 
upon  the  statute  answers  in  the  main  the  objection  taken 
to  the  sufficiencv  of  the  evidence.  We  are  satisfied  that 
the  conviction  is  right  and  that  no  material  error  was  com- 
mitted.   The  judgment  will  be  affirmed. 


George  B.  Largent  and  William  Reinhard  y.  Maggie 

Aldridge. 

1.  Verdicts— Upon  Conflicting  Evidence, — When  the  question  in 
issue  is  one  of  fact,  the  evidence  conflicting,  and  there  is  credible  evidence 
enough  to  support  the  verdict,  if  that  opposed  is  not  overwhelming  in 
quantity  or  quality,  the  judgment  will  be  affirmed. 

Assumpsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 

Salmans  &  Draper,  attorneys  for  plaintiffs  in  error. 

KiMBROUOH  &  Meeks,  attomeys  for  defendant  in  error. 

Mr-  Justice  Wall  deltvkrkd  the  opinion  of  the  Court. 
The  sole  question  argued  in  this  case  is  whether  the  sig- 
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nature  of  Reinhard  to  the  promissory  note  in  suit  is  genu- 
ine. The  jury  found  it  was  and  the  court  overruled  a  mo- 
tion for  new  trial.  No  error  in  the  admission  of  evidence 
or  in  the  giving  of  instructions  .is  urged.  Turning  to  the 
evidence  as  it  appears  in  the  abstract  we  find  it  is  very  con- 
flicting—the volume  on  the  one  side  being  about  equal  to 
that  on  the  other.  Hence  it  was  a  question  of  credibility  to 
a  very  great  extent,  and  that  was  peculiarly  one  for  the  jury. 
Certainly  there  was  enough  evidence,  if  credible,  to  support 
the  verdict,  and  that  opposed  is  not  so  overwhelming  in 
quantity  or  quality  as  to  warrant  a  reversal. 
The  judgment  must  be  aflirmed. 


German  Insurance  Company  v.  John  W.  Bates  &  Co.^  for 

use^  etc. 

1.  Insurance — Conditions  of  the  Policy — Keeping  Books. — A  condi- 
tion in  a  policy  of  insurance  that  the  insured  should  keep  a  set  of  books 
showing  the  record  of  his  business,  including  purchases  and  sales,  both 
for  cash  and  upon  credit,  and  providing  that  the  policy  should  be  void 
unless  such  books  are  kept,  is  not  complied  with  by  the  keeping  of  a  day- 
book and  ledger,  by  the  assured,  in  which  accounts  are  kept  with  cus- 
tomers who  purchase  goods  upon  credit,  although  it  may  have  appeared 
outside  of  the  books  from  verbal  testimony,  that  the  money  received  by 
the  assured  from  sales  for  cash  was  used  to  pay  for  goods  purchased,  and 
that  the  accounts  kept  with  wholesale  dealers  from  whom  the  purchases 
were  made,  would  show  the  amount  so  paid. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Brown  County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Reversed.  Opinion  filed  November 
21,  1896. 

E.  A.  Perry,  attorney  for  appellant. 

K.  E.  Yandeventer  and  A.  Hedbiok,  attorneys  for  ap- 
j)ellees. 
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Mr.  Presiding  Justice  Boggs  dbliyurbd  tbb  opinion  of 
THE  Court. 

This  case  was  before  us  at  a  former  term.  (Same  v.  Same, 
60  111.  App,  ^9.)  We  then  reversed  a  judgment  in  the  sum 
of  $990  against  the  appellant  company,  upon  the  sole  ground 
the  appellees  had  not  complied  with  a  provision  in  the  policy 
which  required  that  they  should  keep  a  set  of  books  show- 
ing the  record  of  their  business,  including  purchases  and 
sales,  both  for  cash  and  credit,  and  providing  the  policy 
should  be  void  unless  such  accounts  were  kept. 

The  case  has  been  again  tried  and  a  judgment  in  the  sum 
of  $700  rendered  against  the  appellant  company,  and  it  has 
again  appealed. 

It  is  now  contended  that  upon  the  last  hearing  it  ap- 
peared from  the  evidence  the  appellees  had  complied  with 
the  provision. 

The  books  of  account  kept  by  the  firm,  a  day-book  and 
ledger,  were  introduced. 

It  is  not  insisted  these  books  contained  a  record  kept  for 
the  purpose  of  showing  the  amount  of  sales  of  goods,  made 
from  the  insured  stock,  either  for  cash  or  upon  credit,  but  it 
is  urged,  accounts  kept  with  customers  who  purchased  upon 
credit  and  which  appear  upon  the  books,  furnish  a  basis 
upon  which  the  sales,  not  for  cash,  can  be  ascertained. 

No  cash  book  or  cash  account  or  account  of  sales  for  cash 
was  kept,  but  counsel  insist  it  appeared  outside  the  books, 
from  verbal  testimony,  the  money  received  from  sales  for 
cash  was  used  to  pay  for  goods  purchased  and  the  accounts 
kept  with  wholesale  dealers  from  whom  such  purchases 
were  made  would  show  the  amount  so  paid.  Hence  it  is 
argued  the  amounts  sold  for  cash  may  be  ascertained  from 
the  books. 

We  think  not.  If  ascertained  at  all  it  must  be  from  the 
verbal  testimony.  Moreover,  the  verbal  testimony  does  not 
show  that  the  cash  received  for  goods  sold  was  all  applied 
to  the  purchase  of  new  goods.  The  witness  relied  upon  by 
appellants  upon  that  point  was  a  member  of  the  appellee 
firm,  and  he  admitted  he  used  some  money^  taken  in  for 
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goods,  in  defraying  his  family  expenses,  that  his  partner  did 
likewise  and  that  some  of  such  money  was  used  for  paying 
freight  and  express  charges  and  for  fuel  and  lights  and  clerk 
hire,  etc. 

It  does  not  appear  from  this  record  the  assured  kept  books 
of  account  as  required  by  their  undertaking  as  expressed  in 
their  contract  of  insurance. 

We  have  no  power  to  change  the  rules  of  law  applicable 
to  the  right  of  recovery  in  such  state  of  case.  The  judgment 
must  be  reversed  and  the  cause  will  not  be  remanded. 

Order  for  finding  of  facts. 

The  clerk  will  incorporate  in  the  judgment  the  following 
finding  of  facts : 

The  court  finds  the  appellee  did  not  keep  a  set  of  books 
detailing  purchases  and  sales  of  their  stock  of  goods  upon 
which  they  seek  to  recover  insurance  in  the  case,  as  they 
were  required  to  do  by  the  policy  of  insurance  upon  which 
the  suit  was  brought. 


6.  R.  Tilton,  Administrator,  etc.,  t.  Gustarns  Pearson. 

1.  Judicial  Sales— W^en  a  Bidder  May  Decline  to  Complete  his 
Purchase. — A  bidder  at  a  judicial  sale  bids  for  the  title  of  the  decree  or 
judgment  defendant;  and  if,  before  complying  with  his  bid,  he  discoyere 
that  the  decree  or  judgment  is  inadequate  to  transfer  such  title,  be  may 
decline  to  complete  the  purchase. 

2.  Real  Estate — Iiisufflcient  Description. — A  description  of  real 
estate  in  a  decree  of  sale,  as  **  Part  of  the  west  half  of  the  northwest 
quarter  of  section  nineteen,  township  twenty-one,  range  eleven,  con- 
taining seventy-two  acres,  in  Vermilion  county,"  etc.,  can  not  be  identi- 
fied, and  is  therefore  insufficient. 

Assumpsit,  for  damages  for  failing  to  take  premises  on  a  bid  at  a 
judicial  sale.  Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding.  Heard  in  tliis 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  November  21, 
1896. 

Lawrence  &  Lawrence,  attorneys  for  the  appellant. 
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TV.  J.  Calhoun  and  H.  M.  Steely,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Booos  delivered  the  opinion  of 
the  goukt. 

Appellant,  as  administrator  of  the  estate  of  Joseph  Smith, 
deceased,  by  virtue  of  a  decree  rendered  bj'^  the  County 
Court  of  Vermilion  County  authorizing  him  to  sell  real 
estate  which  belonged  to  the  deceased  to  pay  claims  against 
the  estate,  offered  such  real  estate  at  public  sale. 

Appellee  was  the  highest  bidder  therefor,  and  the  prop- 
erty was  struck  off  to  him.  He  refused  to  comply  with  his 
bid  and  accept  a  deed  for  the  premises. 

The  administrator  resold  the  property,  and  brought  as- 
sumpsit to  recover  the  difference  between  the  amount  bid 
by  the  appellee,  and  that  obtained  at  the  second  sale. 

The  Circuit  Court  held  it  was  essential  to  the  riffht  to 
recover  such  difference  that  the  bidder  be  first  cited  to 
appear  before  the  court  which  rendered  the  decree,  and  there 
given  opportunity  to  show  cause  for  refusing  to  com- 
plete the  purchase,  and  that  an  order  be  entered  by  such 
court  directing  a  second  sale  to  be  made  at  the  risk  of  such 
bidder. 

Such  seems  to  be  the  rule  applicable  to  purchases  of  real 
estate  sold  by  virtue  of  decrees  rendered  in  courts  in  chan- 
cery.    Hill  V.  Hill,  58  111.  239;  Thrift  v.  Fritz,  101  111.  459. 

The  decree  in  the  case  at  bar  was  rendered  in  the  Countv 
Court  of  Vermilion  County  sitting  in  probate,  upon  the  ap- 
plication under  the  statute  of  the  appellant  administrator 
for  a  decree  to  sell  lands  to  pay  debts  allowed  against  the 
estate. 

The  statute  provides  the  practice  in  such  proceedings 
shall  be  the  same  as  in  chancery.   Sec.  101,  Chap.  3,  R.  S. 

It  did  not  appear  from  the  declaration  such  preliminary 
steps  had  been  taken,  and  for  that  reason  the  court  sus- 
tained a  demurrer  and  dismissed  the  action. 

We  think  the  declaration  was  insufficient.  It  averred  the 
decree  authorized  the  appellant  to  sell  lots  10  to  21  inclusive, 
in  the  village  of  Myersville,  and  part  of  the  west  half  of  the 
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northwest  quarter  of  section  nineteen,  township  21,  range 
11,  containing  seventy-two  acres  in  Vermilion  county,  etc. 

The  particular  seventy-two  acres  to  be  sold  could  not  be 
identified  by  the  description  in  the  decree;  and  the  decree 
was  therefore  insuflScient  to  divest  the  heirs  of  the  deceased 
of  title  thereto.  A  bidder  at  a  judicial  sale  bids  for  the  title 
of  the  decree  or  judgment  defendant.  If  he  discovers,  before 
complying  with  the  bid,  the  decree  or  judgment  is  inadequate 
to  transfer  such  title,  he  may  decline  to  complete  the  pur- 
chase.   12  Amer.  &  Eng.  Ency.  of  Law,  229. 

Even  if  a  court  of  chancery  would,  upon  notice  to  the 
heirs,  correct  the  decree  upon  the  application  of  a  purchaser 
who  had  complied  with  the  terms  of  sale,  received  his  deed 
and  entered  into  possession  of  the  property  in  good  faith,  as 
to  which  we  express  no  opinion,  yet  a  bidder  would  have 
the  ri^ht  to  decline  to  complete  the  purchase  and  accept  a 
deed  for  the  property. 

The  declaration  alleged  that  at  the  request  of  appellee 
the  appellant  caused  the  seventy-two  aores  to  be  surveyed, 
and  that  he  tendered  a  deed  describing  it  by  metes  and 
bounds,  according  to  the  description  thereof.  The  survey 
added  nothing  to  the  legal  effect  of  the  decree  as  against  the 
parties  to  whom  the  title  to  the  land  descended  upon  the 
death  of  appellant's  intestate. 

The  administration  in  the  matter  of  an  application  for  a 
decree  to  sell  lands  of  his  intestate  occupies  a  position 
adverse  to  the  parties  who  inherit  the  title  to  the  land 
sought  to  be  sold,  and  has  no  power  to  divest  them  of  title 
except  to  the  extent  he  may  do  so  by  executing  the  decree 
as  granted  by  the  court. 

The  judgment  is  affirmed. 


Wm.  B.  McEinley  v.  Leona  Goodman. 

1.  Measttrb  op  Damages— ^reac?i  of  Contract  of  Employment — 
Where  a  person  is  employed  for  a  certain  period,  and  is  discharged  with- 
out cause  before  the  expiration  of  such  period,  if  entitled  to  recover,  the 
measure  of  damages  is  the  agreed  or  contract  price  during  the  unexpired 
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period,  less  any  sum  such  person  has  earned,  or  might  have  earned,  by  the 
exercise  of  a  reasonable  effort  to  obtain  other  employment  in  the  same 
line  or  general  nature  of  business. 

2.    Employment — Duty  of  Employe  Wrongfully  Discharged, — A  per 
son  employed  for  a  fixed  period,  at  a  particular  avocation,  if  discharged 
without  cause  before  the  expiration  of  the  time  of  service,  is  not  required 
to  hunt  for  employment  in  occupations  different  in  their  general  nature 
and  character  from  such  avocation. 

Assumpsit. —Wrongful  discharge.  Appeal  from  the  Circuit  Court  of 
Champaign  County^  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1806.  Affirmed.  Opinion  filed  No- 
vember 21, 1896. 

m 

Instructions  referred  to  in  the  opinion  of  the  court: 
"The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  plaintiff,  Mrs.  Groodman,  was  employed  by  the  defendant  Mc- 
Kinley, to  work  for  a  definite  or  fixed  time,  at  an  agreed  price,  then  said 
defendant  could  not  legally  discharge  her  without  her  consent  or  some 
good  cause  until  the  expiration  of  such  time,  and  if  the  proof  in  this 
case  shows  that  the  defendant  did  discharge  plaintiff  without  her  consent, 
or  some  good  cause,  then  he  is  liable  to  her  for  the  whole  time  covered 
by  the  original  agreement,  except  what  plaintiff  might  have  earned,  by 
the  use  of  reasonable  effort  and  diligence,  during  the  unexpired  time." 

'*The  court  instructs  tlie  jury  that  a  person  being  discharged  from 
employment  before  the  time  of  their  employment  expires,  if  such  is 
shown  by  the  evidence,  they  are  not  bound  by  law  to  hunt  for  other  em- 
ployment, only  in.  the  line  of  their  business  or  profession.** 

Gere  &  Philbrick,  attornej^s  for  appellant. 
8.  F.  White,  attorney  for  appellee. 

Mr.  Presiding  Justice  Booos  delivered  the  opinion  of 
THE  Court. 

Appellee,  a  resident  of  Champaign,  whose  business  is  that 
of  a  cook  and  caterer,  was  employed  by  appellant  to  run  a 
lunch  counter  at  Bay  City,  Mich.  She  claimed  the  con- 
tract was  for  a  term  commencing  June  16th,  and  ending 
September  1, 1894,  at  $75  per  month,  and  that  at  the  expira- 
tion of  one  month  she  was  discharged  without  any  reason- 
able cause.  This  action  was  to  recover  damages  for  breach 
of  such  alleged  contract.  She  obtained  judgment  and 
appellant  appealed. 
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It  was  contended  by  appellant,  the  appellee  quit  his  serv- 
ice voluntarily  and  at  her  own  request,  but  she  and  her 
son  testified  that  she  was  discharged.  Other  witnesses, 
and  a  greater  number,  testified  practically  to  the  contrary, 
but  it  would  be  an  assumption  of  the  prerogative  of  the 
jury  to  hold  they  should  have  accepted  the  opposing  wit- 
nesses as  the  more  creditable  or  their  testimony  entitled  to 
the  greater  weight. 

While  the  action  in  such  cases  is  not  for  work  and  labor 
done,  but  for  damages  for  breach  of  the  contract,  yet  the 
measure  of  the  damages  of  the  plaintiff,  if  found  entitled  to 
recover,  is  the  agreed  or  contract  price  during  the  unex- 
pired period,  less  any  sum  the  plaintiff  has  earned,  or  might 
have  earned,  by  the  exercise  of  reasonable  effort  to  obtain 
other  employment  in  the  same  line  or  general  nature  of 
bisiness.  2  Greenleaf,  Evidence,  Sec.  261,  and  notes.  Will- 
iams V.  Chicago  Coal  Company,  60  111.  154. 

The  instruction  of  the  court  to  this  effect  is  approved, 
and  it  was  also  proper  to  advise  the  jury,  as  was  done  in 
another  instruction,  that  appellee  was  not  required  to  hunt 
for  employment  in  occupations  different  in  their  general 
nature  and  character  from  her  avocation.  Williams  v.  Chi- 
cago, supra;  6  Amer.  and  Eng.  Ency.  of  Law,  page  34  and 
notes.  Whether  it  was  required  she  should  accept  employ- 
ment in  other  capacities,  if  offered,  is  not  important  to  be 
determined,  there  being  no  testimony  service  in  other  lines 
was  offered  to  her. 

Other  complaints  are  preferred  to  the  instructions  given 
for  appellee,  but  only  in  minor  and  unimportant  particulars, 
and  are  not  well  taken.  The  law  bearing  upon  appellant's 
defense  was  fairly  and  fully  presented  by  instructions  given 
at  his  request.  Accepting,  as  did  the  jury,  the  testimony  in 
behalf  of  the  appellee,  we  find  it  sufficient  to  support  the 
verdict  and  judgment. 

It  was  entirely  competent  for  the  court  to  correct  the  ver- 
dict in  the  presence  of,  and  with  the  consent  of  the  jury,  as 
was  done.    Judgment  affirmed. 
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Chicago^  B.  &  Q.  B.  Co.  r.  Oliver  Wingler^  Adminis- 
trator. 

1.  JxjDQVESTQ— Entry  of  Nunc  Pro  Tunc,  at  a  Subsequent  Term,— 
When  tJie  plaintiff  is  entitled  to  a  formal  judgment  which,  through 
some  neglect  or  oversight  of  the  court,  or  clerk,  is  not  entered  at  the 
time,  it  may  be  entered  nunc  pro  tunc,  at  a  succeeding  term. 

2.  Presumptions— ir/i€re  an  Appeal  is  Taken. — Where  an  appeal 
from  a  judgment  is  taken,  it  may  be*  presumed  that  a  judgment  was 
announced  by  the  court  and,  if  not  entered  by  the  clerk  at  the  time,  it 
may  be  entered  at  a  subsequent  term. 

3.  Parties — Objections  as  to.  Must  be  First  Made  in  the  Trial  Court 
— An  objection  to  a  declaration  that  the  names  of  the  next  of  kin  as  par- 
ties are  not  properly  stated  in  it,  can  not  be  made  for  the  first  time  in  the 
Appellate  Court. 

4.  Negligence— Pi/irig  Ties  in  a  Public  5^ree^— Leaving  a  lot  of 
cross  ties  in  a  public  street,  so  carelessly  and  improperly  piled  as  to  be 
dangerous,  is  an  act  of  negligence. 

5.  Same— 0/  Parents  and  Children,  a  Question  of  Fact  for  the 
Jury, — Whether  a  child,  which  was  injured  in  playing  about  a  pile  of 
ties  left  in  the  public  street  was  negligent,  or  whether  its  parents  used 
due  care  in  allowing  it  to  play  about  the  ties,  is  a  question  of  fact  for 
the  jury. 

Trespass  on  the  Case.— Death  from  negligence.  Appeal  from  the 
Circuit  Court  of  Fulton  County;  the  Hon.  Jefferson  Orr,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Aflirmed.  Opinion 
filed  November  21, 1896. 

John  A.  Gray  and  "Walker  &  Landatjr,  attorneys  for 
appellant. 

G.  L.  Miller,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  $1,500  against 
the  railroad  company  for  damages  caused  by  the  death  of 
the  appellee's  intestate.  The  deceased  was  a  child  some 
four  years  of  age,  and  his  death  resulted  from  the  alleged 
negligence  of  the  appellant  in  leaving  a  lot  of  cross  ties  in 
a  public  street,  so  carelessly  and  improperly  piled,  that  while 
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the  deceased  was  playing  about  the  same,  three  of  them  fell 
oflf  the  pile  upon  him  and  fatally  injured  him. 

It  is  tirst  urged  there  is  no  valid  judgment.  As  appears 
from  the  record  the  verdict  was  entered — motion  for  new 
trial  denied — motion  in  arrest  denied,  and  an  appeal  allowed 
at  the  trial  term,  but  no  formal  judgment  was  then  en- 
tered. At  the  next  term  an  order  was  allowed  that  formal 
judgment  be  entered  nuno  pro  tunc,  as  of  the  trial  term. 

In  this  there  was  no  error.  It  is  apparent  that  the  plaint- 
iff was  entitled  to  a  formal  judgment  and  that  through  some 
neglect  or  oversight  of  the  court  or  the  clerk  it  was  not  en- 
tered. In  such  case  it  is  proper  to  render  judg:ment  nunc 
pro  tunCy  at  a  succeeding  term.  As  an  appeal  was  allowed 
it  may  be  presumed  that  a  judgment  was  announced, 
though  the  judge's  minutes  do  not  show  it;  if  it  was  not, 
then  it  was  through  the  fault  of  the  court,  and  this  should 
not  prejudice  'the  plaintiff. 

If,  as  may  be  presumed,  judgment  was  announced  but  not 
entered  by  the  clerk,  then  it  was  proper  to  enter  it  at  a  sub- 
sequent term,  as  of  the  trial  term. 

The  next  objection  found  in  the  brief  is  that  the  names  of 
the  next  of  kin  were  not  properly  stated  in  the  declaration. 
It  appears  that  at  the  time  the  suit  was  commenced  the  next 
of  kin  consisted  of  the  parents  and  jone  sister,  but  that  be- 
fore the  trial  another  child  was  born,  and  this  is  the  ground 
of  the  objection.  Assuming  that  there  is  anything  of  sub- 
stance in  the  point  it  should  have  been  made  in  the  trial 
court,  when  the  objection  could  have  been  obviated  by 
amendment.  It  can  not  be  made  for  the  first  time  in  this 
court.  It  is  next  urged  that  the  verdict  is  against  the  law 
and  evidence. 

There  is  nothing  in  the  proof  to  show  that  appellant  had 
any  right  to  pile  its  ties  where  this  accident  occurred.  It  ai>- 
pears  that  the  railroad  track  is  laid  along  a  public  street  in 
the  city  of  Canton,  but  whether  this  was  by  authority  from 
the  city,  or  if  so,  how  much  of  the  street  was  devoted  to  the 
uses  of  the  railroad  company  is  not  shown.  Hence,  upon 
the  proof  the  company  was  using  a  public  street  for  the 
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storage  of  its  ties,  and  if  the  ties  were  piled  so  as  to  fall  down 
through  the  playful  effort  of  a  child  of  four  years,  it  is  dif- 
ficult to  see  how  the  charge  of  negligence  in  that  behalf  can 
be  denied. 

To  leave  anything  so  dangerous  in  a  public  plaee  is  an 
act  of  negligence. 

Whether  the  child  or  its  parents  used  due  care  was  a  ques- 
tion for  the  jury.  The  street  was  public,  and  all  persons 
had  a  right  to  resort  there  for  proper  purposes.  We  are  not 
prepared  to  say  that  the  parents  were  negligent  in  permit- 
ting the  child  to  play  there,  and  are  willing  to  accept  the 
conclusion  reached  by  the  jury  on  that  point. 

As  to  instructions  given  for  plaintiff  some  objections  are 
presented. 

The  first  instruction  was  to  the  effect  that  the  parents  of 
the  deceased  were  required  to  exercise  only  such  ordinary 
care  and  watchfulness  for  his  safety  as  would,  under  like  cir- 
cumstances, be  exercised  by  ordinarily  prudent  and  careful 
parents  over  a  child  of  like  age  and  disposition.  The  ob- 
jection urged  is  that  there  was  not  sufficient  evidence  upon 
which  to  predicate  it. 

We  think  the  point  is  not  well  taken.  The  objection  to 
the  second  is  that  it  told  the  jury  it  was  for  the  court  to  de- 
termine and  instruct  what  degree  of  care  on  the  one  side 
and  negligence  on  the  other  would  warrant  a  recovery,  but 
did  not  do  so.  We  fail  to  see  the  force  of  this  objection. 
Other  instructions  which  followed  advised  the  jury  fully  as 
to  these  matters  and  it  was  not  indispensable  that  the 
second  or  any  particular  instruction  should  do  so.  Nor  do 
we  see  any  fault  in  No.  2^,  which  merely  announced  that 
the  deceased  could  be  chargeable  with  only  such  care  as 
might  be  expected  of  a  child  of  his  age. 

The  objection  made  to  the  third  is  that  it  permits  the 
jury  to  pass  on  the  question  whether  the  pile  of  ties  was 
used  also  by  the  public  as  a  street  or  thoroughfare  when 
there  was  no  evidence  to  that  effect,  and  that  while  it  is 
stated  that  certain  facts  would  show  a  license,  the  right  of  a 
licensee  or  the  duty  of  the  defendant  toward  such  is  not 
stated. 
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We  think  there  was  evidence  on  which  to  base  the 'in- 
struction, nor  do  we  see  that  it  was  faulty  in  the  respect 
suggested.  It  seems  to  be  conceded  in  the  brief  that  the 
objections  urged  to  those  instructions  are  cured  by  those 
given  for  defendant. 

Turning  to  those  we  find  them  very  full  and  complete  on 
the  points  in  which  these  are  supposed  to  be  deficient. 

As  to  instructions  asked  by  defendant  which  were  refused, 
it  may  be  said  in  brief  that  so  much  of  them  as  was  proper 
and  necessary  will  be  found  in  those  given.  Considering 
those  given  at  the  instance  of  the  plaintiff  and  at  the  in- 
stance of  the  defendant  and  those  given  by  the  court  of  its 
own  motion  as  a  series,  we  find  nothing  of  which  the  defend- 
ant could  complain. 

The  law  was  therein  stated  with  sufficient  clearness  and 
accuracy,  and  the  only  criticism  we  care  to  make  is  that  the 
mass  is  too  great,  with  unnecessary  repetition  and  restate- 
ment of  some  points  for  which  the  defendant  is  somewhat 
to  blame. 

It  is  suggested  that  the  conduct  of  one  of  the  jury  indi- 
cated undue  bias,  though  it  is  admitted  this  is  not  suffi- 
ciently strong  of  itself  to  warrant  a  new  trial. 

The  matter  referred  to  was  a  remark  made  during  an  inter- 
mission. The  court  evidently  regarded  it  as  not  significant 
and  accepted  the  affidavit  of  the  juror  showing  that  he  had 
not  made  up  his  mind  at  the  time  and  that  his  remark  was 
casual  and  careless,  and  not  expressive  or  intended  to  be  of 
any  opinion  or  bias  in  regard  to  the  case. 

We  think  the  court  took  a  proper  view  of  the  matter. 

The  final  objection  is  that  a  new  trial  should  have  been 
granted  because  of  newly  discovered  evidence.  The  evi- 
dence so  relied  on  is  to  the  effect  that  the  ties  were  disar- 
ranged by  some  persons  who  wished  to  stand  on  them  for 
the  purpose  of  looking  over  the  adjoining  fence  of  the  Fair 
Ground,  and  that  this  was  but  a  short  time  before  the  acci- 
dent. This  evidence  would  conflict  with  testimonv  offered 
by  defendant  as  to  the  way  the  ties  were  left  piled  when  a 
quantity  was  taken  away  on  Thursday  before  the  accident, 
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and  as  to  the  condition  in  which   they  were    found  im- 
mediately after  it. 

It  can  not  be  said  that  the  newly  discovered  evidence 
would  be  decisive,  or  probably  so,  of  the  result,  and  the 
court  did  not  err  in  refusing  a  new  trial  on  that  ground. 
No  other  points  are  presented  and  the  judgment  will  be  af- 
firmed. 


Adolpli  Blumke  r.  Melinda  Dailey. 

1.  J"UDOMENTS — When  Not  Void  for  Uncertainty — Interest. — While 
section  three  of  chapter  seventy-four,  R.  S.,  entitled  **  Interest,"  pro- 
yides  that  when  judgment  is  rendered  upon  a  verdict,  interest  shall  be 
computed  from  the  time  of  the  rendition  of  the  verdict  to  the  time  of 
rendering  the  judgment  on  the  same,  and  made  a  part  of  the  judgment, 
yet  a  judgment  is  not  void  for  uncertainty  because  the  interest  is  not  so 
computed. 

2.  Practice — Dismissal  as  to  One  Defendant^Effect  on  Pleadings. — 
The  dismissal  of  a  suit  as  to  one  of  several  defendants,  sued  jointly,  is 
to  be  treated  as,  in  effect,  striking  from  the  declaration  aU  averments 
against  such  party. 

3.  Variance— (?U€«fto?w  o/.  Must  he  Raised  in  the  Court  Below. — ^The 
question  of  a  variance  between  the  pleadings  and  the  pi*oofs  must  be 
raised  in  the  trial  court.  It  can  not  be  made  for  the  first  time  in  the 
Appellate  Court. 

4.  Declaration — Defective  Averments. — Defective  averments  of  a 
declaration  should  be  specifically  pointed  out,  either  by  demurrer  or  by 
a  motion  in  turrest  in  the  trial  court,  so  that  they  may  be  there  obviated 
by  amendment  or  otherwise.  Such  objections  can  not  be  made  for  the 
first  time  in  the  Appellate  Court. 

5.  New  Trials— iViewZy  Discovered  Evidence. — Newly  discovered  tes- 
timony, which  would  have  been  useful  merely  for  the  purpose  of  con- 
tradicting the  plaintiff,  and  not  necessarily  conclusive,  is  not  sufficient 
to  entitle  a  party  to  a  new  trial. 

Trespass  on  the  Case,  under  the  dram  shop  act.  Apx)eal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opin- 
ion filed  November  21,  1896. 

Eg  WELL,  Neville  &  Lindlkt,  attorneys  for  appellant. 
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B.  D.  Calkins  and  S.  P.  Robinson,  attorneys  for  appellee. 

Mb.  Justigb  Wall  delivered  the  opinion  of  the  Court. 

In  this  action  the  appellee  recovered  a  judgment  against 
appellant  for  $350  under  a  provision  of  the  dram  shop  law. 
The  plaintiff  alleged  that  the  defendant  sold  intoxicating 
liquors  to  her  husband,  causing  his  intoxication,  whereby 
she  was  injured  in  her  means  of  support. 

The  first  error  assigned  is  that  tlie  judgment  is  void  for 
uncertainty.  It  appears  the  verdict  was  rendered  some 
two  months  before  the  entry  of  judgment  thereon,  which 
was  in  substance  that  the  plaintiff  recover  the  sum  of  $350 
with  interest  from  the  rendition  of  the  verdict,  but  the 
amount  of  interest  was  not  computed.  By  Sec.  3  of  Ch.  74 
R.  S.,  it  is  provided :  "  When  judgment  is  rendered  on  any 
award,  report  or  verdict,  interest  shall  be  computed  at  the 
rate  aforesaid  from  the  time  when  made  or  rendered  to  the 
time  of  rendering  judgment  on  the  same,  and  made  a  part  of  . 
the  judgment." 

The  rate  aforesaid  is  five  per  cent.  While  the  judgment 
is  not  exactly  formal,  yet  it  is  not  void  for  uncertainty.  Id 
cerium  est  quod  cerium  reddi  potest  The  amount  of  inter- 
est may  be  computed  and  added  to  the  verdict  and  judg- 
ment may  be  entered  for  the  total  if  the  parties  so  desire, 
but  there  is  no  occasion  to  reverse  on  this  account. 

The  next  objection  is  that  the  evidence  varies  from  the 
declaration  in  that  it  was  alleged  that  the  defendant  and  one 
Trimpter  were  engaged  in  the  saloon  business  and  furnished 
the  liquor  in  question,  whereas  the  proof  was  that  the  sales 
were  made  by  defendant  alone  and  not  jointly  with  Trimp- 
ter. The  case  was  dismissed  during  the  trial  as  to  Trimpter 
and  proceeded  against  the  appellant  alone.  This  dismissal 
as  to  Trimpter  was  probably  treated  as,  in  effect,  striking 
from  the  declaration  all  averments  against  him,  and  that 
was  in  substance  the  state  of  the  record.  No  specific  objec- 
tion was  made  that  the  proof  varied  from  the  declaration 
in  this  respect,  nor  was  there  a  motion  to  exclude.  The 
point  must  be  overruled. 

The  next  objection  is  that  the  declaration  is  insufficient 
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in  not  alleging  that  the  plaintiffs  husband  squandered  his 
money  because  he  was  intoxicated.  The  averment  is  that 
he  became  intoxicated  and  while  so  intoxicated  squandered 
his  money  and  that  by  reason  of  such  intoxication  and 
squandering  his  money  plaintiff  was  injured  in  her  means 
of  support. 

A  more  precise  and  definite  averment  would  have  been 
that  while  so  intoxicated  and  in  consequence  of  such  intoxi- 
cation he  squandered  his  money,  but  whatever  want  of  pre- 
cision there  is  in  this  averment  is  cured  by  the  verdict. 
Again,  such  defects  should  be  specifically  pointed  out  either 
by  demurrer  or  motion  in  arrest,  so  that  the  necessary  cor- 
rection may  be  made.  It  has  been  held  repeatedly  under 
Sec.  24  of  the  practice  act,  that  as  such  amendment  may  be 
made  before  final  judgment  is  entered,  it  devolves  upon  par- 
ties to  present  objections  of  that  nature  in  the  trial  court  so 
that  they  may  be  there  obviated,  and  the  objection  can  not 
be  made  for  the  first  time  in  this  court.  If,  however,  the 
proof  failed  to  make  out  a  material  point,  as  to  which  there 
was  also  no  averment,  a  different  question  would  arise. 

Another  error  assigned  is  that  the  court  should  have 
granted  a  new  trial  because  of  newly  discovered  testimony. 
This  alleged  matter  would  have  been  useful  merely  for  the 
purpose  of  contradicting  the  plaintiff  as  to  her  habit  and  con- 
duct in  reference  to  the  use  of  intoxicants,  as  to  which  appel- 
lant did  introduce  some  testimony  on  the  trial. 

The  evidence,  so  newly  discovered,  would  not  have  been 
conclusive,  necessarily,  and  according  to  our  experience  and 
observation  very  considerable  deduction  and  discount  should 
be  made  upon  affidavits  so  produced,  more  especially  when 
they  deal  with  matters  which,  in  their  nature,  are  indefinite, 
resting  largely  in  opinion,  and  recollection  of  events  long 
passed  and  probably  not  much  noted  at  the  time  of  their 
alleged  occurrence. 

The  defendant  sought  to  prove  that  the  plaintiff  did  not 
object  but  consented-  to  the  use  of  liquor  by  her  husband, 
and  in  order  to  support  that  view  and  to  avoid  exemplary 
damages,  tried  to  show  that  she  sometimes  used  liquor  and 
even  went  to  defendant's  place  to  get  it,  which  she  denied. 
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The  jury  heard  all  the  testimony  offered  on  the  point,  and 
if  they  had  also  heard  what  is  contained  in  these  affidavits 
it  is  by  no  means  certain,  or  very  probable,  they  would 
have  concluded  that  she  assented  to  the  acts  of  the  defend- 
ant in  selling  to  her  husband  under  the  circumstances 
shown,  or  that  they  would  have  given  her  any  less  than  they 
did  in  the  way  of  damages. 

It  is  objected  that  the  first  three  instructions  given  for 
plaintiff  are  faulty  because  omitting  to  state  the  important 
condition  to  recovery  that  the  plaintiff's  injury  in  her  means 
of  support  was  caused  by  the  intoxication  of  her  husband. 

Herein  counsel  seem  to  be  under  a  misapprehension.  The 
instructions  do  contain  the  condition,  and  the  jury  could 
not  fail  to  understand  this  to  be  an  essential  element  of  the 
plaintiff's  case. 

Complaint  is  made  of  the  fifth  and  sixth  instructions  be- 
cause, as  counsel  assume,  there  was  nothing  in  the  evidence 
upon  which  exemplary  damages  could  be  predicted. 

It  is  also  complained  that  the  court  modified  an  instruc- 
tion asked  by  the  defendant  to  the  effect  that  plaintiff  could 
not  recover  more  than  actual  damages  by  adding  the  quali- 
fication, unless  the  defendant  acted  willfully  in  furnishing 
the  liquor.  We  can  not  agree  with  the  position  of  apjK?!- 
lant  that  there  was  no  evidence  upon  which  to  predicate  an 
instruction  with  reference  to  exemplary  damages. 

The  proof  tended  to  show  that  liquor  was  furnished  to 
the  husband  when  he  was  drunk  and  under  circumstances 
which  would  raise  a  presumption  of  recklessness  and  willful- 
ness on  the  part  of  appellant,  and  that  more  or  less  of  this 
was  after  notice  from  the  wufe  forbidding  it. 

It  is  assigned  as  error  that  the  court  refused  certain  in- 
structions which  assumed  that  it  was  necessary  for  the  plaint- 
iff to  show^  that  her  husband  was  an  habitual  drunkard  and 
that  defendant  knew  it. 

Averments  to  this  effect  were  in  the  declaration,  but  it  was 
not  necessary  to  prove  them.  In  torts  the  plaintiff  may  re- 
cover upon  proof  of  a  part  of  the  charge  if  the  averments 
are  divisible  and  if  enough  is  proved  to  make  a  case.  1 
Chittv  on  PI,  367. 
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These  averments  were  not  essential  to  recovery,  though 
they  might  have  been  proved,  if  true,  in  aggravation  of  the 
damages.  The  instructions  were  properly  refused.  So,  also, 
were  certain  instructions  predicated  upon  the  theory  that 
there  could  be  no  recovery,  because  there  was  no  proof  that 
Trimpter  participated  in  making  the  sales,  and  also  certain 
others  which  assumed  there  was  a  variance  between  the 
declaration  and  proofs.  Nor  was  it  error  to  refuse  certain 
others  which  were  mere  repetitions  of  some  that  were  given, 
to  the  eflFect  that  plaintiff  could  not  recover  for  anything 
not  caused  by  the  action  of  the  deifendant. 

Some  exceptions  are  taken  to  the  ruling  of  the  court  in 
admitting  and  excluding  evidence.  The  matters  referred  to 
are  minor  in  their  character,  and  we  deem  it  unnecessary  to 
state  them  all  in  detail.  We  find  no  substantial  error 
therein.  On  referring  to  the  abstract  and  in  some  instances 
to  the  record,  we  are  satisfied  that  the  rights  of  appellant 
were  not  prejudiced.  For  example,  the  plaintiff  on  her 
cross-examination  stated  that  the  sales  of  produce  from  the 
farm  and  garden  amounted  to  $700,  and  that  the  items 
were  all  put  down  in  a  book  that  was  kept  at  home.  It  is 
urged  that  this  statement  should  have  been  excluded  because 
it  was,  in  effect,  proving  the  contents  of  a  writing  by  oral 
evidence. 

The  point  is  not  well  made. 

Argument  is  pressed  upon  us  that  the  verdict  is  grossly 
unjust  in  the  light  of  the  evidence,  and  that  the  jury  proba- 
bly included  in  this  verdict  something  for  damages  which 
should  have  been  charged  to  other  saloon  keepers  against 
whom  separate  suits  were  brought. 

This  point  was  not  permitted  to  become  obscured  before 
the  jury,  as  we  may  infer  from  the  fact  that  at  the  instance 
of  defendant  they  were  told  in  three  different  instructions 
that  he  was  not  liable  unless  for  liquors  sold  by  him. 

On  the  whole  we  are  not  impressed  with  the  view  of 
counsel  that  the  verdict  is  unjust;  nor  do  we  find  any  error 
of  substance  in  the  record  of  which  appellant  may  com- 
plain.    The  judgment  is  affirmed. 

Vol-  LXVTI  2ft 
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Chicago  &  A.  B.  B.  Co.  t.  Bandolph  P.  Anderson^  Ad- 

ministrator. 


1.  Negligence — Deviations  from  Established  Customs  WitTumt 
Warning, — When  the  servants  of  a  raih-oad  company,  in  violation  of  a 
long  established  and  well  recognized  custom,  back  a  train  in  and  upon  a 
coal  track,  and  after  putting  it  in  rapid  motion  detach  empty  cars  and 
allow  them  to  move  at  a  dangerously  rapid  rate  of  speed  along  such 
track,  warning  of  the  intention  to  deviate  from  such  custom  should  be 
given  by  means  of  the  bell  and  whistle. 

3.  Vakiances — SJwuld  he  Pointed  out  SpecifledUy. — The  objection  of 
a  variance  is  technical  and  should  not  be  favored.  A  motion  to  exclude 
evidence  on  the  ground  of  a  variance  between  the  proofs  and  the  plead- 
ings which  does  not  indicate  in  what  the  supposed  variance  consists, 
but  alleges  only  in  general  terms  that  a  variance  exists,  is  properly  over- 
ruled. 

8.  Words  and  Phrases— **  JVoper  Precaution"  and  '^Reasonable 
Care."— The  use  of  the  words  "  proper  precaution  "  instead  of  "  reason- 
able care  "  in  an  instruction  in  an  action  for  personal  injuries,  although, 
perhaps,  subject  to  criticism,  is  not  error  as  misleading  or  warranting 
the  jury  in  exacting  the  performance  of  any  and  every  act  which  would 
have  avoided  the  injury  in  question,  especially  where,  in  other  instruc- 
tions, only  ordinary  and  reasonable  caution,  care,  etc.,  are  required. 

4.  Special  Ivterboqatorieb— Submission  of,  Wlien  Properly  Re- 
fused.— The  submission  of  a  special  interrogatory  which  calls  for  the 
finding  of  mere  evidentiary  facts  is  properly  refused. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 


RiNAKER  &  RiNAKEE,  attomevs  for  appellant. 

A.  N.  Yancey  and  Peebles  &  Peebles,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  case  was  before  us  at  a  former  term.  (Same  v.  Same, 
55  111.  App.  649.) 

We  then  reversed  a  judgment  rendered  in  favor  of  appel- 
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lee  because  upon  the  pivotal  question  of  fact  whether  the 
decedent  used  ordinary  care  for  his  safety,  we  thought  the 
instructions  of  the  court  invaded  the  province  of  the  jury 
to  the  prejudice  of  the  appellant  company. 

The  case  has  been  again  tried  and  judgment  awarded  the 
appellee  in  the  sum  of  $4,600,  from  which  tlii'^'  appeal. 

The  jury  returned  special  finding  to  the  effect  the  appel- 
lee's decedent  had  exercised  due  care. 

We  find  in  the  record  proof  in  support  of  the  finding 
which  was  lacking  in  the  record  of  the  case  when  it  was 
formerly  before  us. 

In  all  other  respects  the  testimony  upon  the  last  hearing 
was  substantially  the  same  as  upon  the  first. 

The  facts  are  sufliciently  stated  in  the  former  opinion, 
supra. 

The  contention  of  the  appellee  that  servants  of  the  ap- 
pellant company,  in  violation  of  a  long  established  and  well 
recognized  custom,  backed  the  train  in  and  upon  the  south 
end  of  the  main  coal  track,  and  after  putting  it  in  rapid 
motion  detached  the  empty  cars,  and  allowed  them  to  move 
at  a  dangerously  rapid  rate  of  speed  along  said  main  coal 
track,  was  atnply  sustained  by  the  proof. 

The  testimony  was  such  the  jury  were  warranted  in  con- 
cluding notice  or  warning  of  the  intention  to  deviate  from 
the  custom  was  not  given. 

Upon  these  points  the  case  was  so  clearly  made  out  it  is 
not  important  to  inquire  w^hether  the  instructions  were  in- 
accurate in  minor  respects  as  insisted  by  counsel. 

Counsel  for  appellant  company  insist  the  neofligence 
charged  in  the  declaration  is  the  negligent  management 
"  of  a  certain  locomotive  steam  engine  and  a  train  of  cars 
thereto  attached,"  and  that  the  negligence  sought  to  be 
established  by  proof  was  in  detaching  the  cars  from  the 
train  and  allowing  them  to  continue  in  motion,  etc. 

Hence  it  is  urged  it  was  error  to  overrule  the  motion  to 
exclude  the  evidence  upon  the  ground  of  a  variance  between 
the  proof  and  the  pleading. 

The  objection  of  variance  is  technical  and  not  to  be  fa- 
vored.    Stearns  v.  Eeidy,  135  111.  123. 
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The  motion  did  not  indicate  in  what  the  supposed  vari- 
ance consisted,  but  alleged  in  general  terms  only  that  a 
variance  existed. 

In  Lake  Shore  v.  Ward,  135  111.  516,  the  ground  of  the 
motion  was,  "  the  proof  varies  from  the  declaration,"  and 
our  Supreme  Court  said :  "  It  was  incumbent  upon  the 
defendant  to  indicate  and  point  out  (in  the  motion)  in  what 
the  variance  consisted,  so  as  to  enable  the  court  to  pass 
upon  the  question  intelligently,  and  also  to  enable  plaintiff 
to  amend  her  pleadings  so  as  to  make  it  conform  to  the 
proofs,"  and  refused  to  consider  the  point. 

Moreover,  we  do  not  think  there  was  material  variance  in 
the  case  at  bar. 

The  fact  a  train  was  in  motion  upon  the  track  of  the  L. 
C.  &  N.  Uailroad,  in  the  vicinity  of  place  where  appellee, 
decedent,  was  killed  at  the  time  of  the  occurrence,  was  part 
of  the  res  gestcB^  and  testimony  to  establish  that  fact  was 
improperly  admitted. 

The  second  instruction  given  in  behalf  of  appellee  re- 
quired the  exercise  of  "  proper  precautions  and  reasonable 
care,"  etc.,  on  the  part  of  servants  of  the  appellant. 

The  criticism  is  that  only  "  reasonable"  care  and  caution 
was  required,  and  that  the  use  of  the  word  "  proper  "  in  the 
sense  of  being  an  equivalent  for  the  word  "  reasonable  "  was 
misleading  and  warranted  the  jury  in  exacting  the  perform- 
ance of  any  and  every  act  which,  as  it  might  afterward  be 
seen,  would  have  avoided  the  occurrence,  whether  a  person, 
though  exercising  ordinary  care  and  caution,  would  have 
performed  such  act  or  not. 

In  the  abstract,  perhaps,  the  criticism  is  not  groundless, 
but  it  is  not  suggested  nor  does  it  occur  to  us  anything  ap- 
peared in  the  evidence  to  which  the  error  might  apply  to 
mislead  the  jury. 

In  the  other  of  appellee's  instructions  only  "  ordinary " 
and  "reasonable  "  caution,  care,  etc.,  was  demanded,  and  in 
the  second  of  appellant'sinstructions  the  jury  were  specially 
charged  as  follows : 

"  2.    The  court  instructs  the  jury  that  it  is  not  enough  to 
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justify  the  jury  in  finding  a  verdict  for  the  plaintiff  that  it 
shall  appear  from  the  evidence  that  deceased  was  killed  by 
cars  of  the  defendant,  or  that,  looking  at  the  facts  and  sur- 
roundings in  evidence  after  the  accident,  it  can  now  be 
seen  that  something  not  done  by  the  defendant's  servants 
at  the  time  might  have  avoided  the  injury.  But  if  the  jury 
balieve  from  all  the  evidence  in  the  case  that  defendant's 
servants  at  the  time  of  the  accident  used  due  and  ordinary 
care  in  the  operation  of  defendant's  train  under  the  circum- 
stances, then  the  verdict  must  be  for  the  defendant." 

And  the  fourth  instruction  in  the  same  behalf,  was  as  fol- 
lows: 

"  4.  The  court  instructs  the  jury  that  the  defendant,  while 
using  the  railroad  track  in  moving  cars  thereon,  was  only 
bound  to  use  reasonable  care  to  avoid  injuring  persons  and 
property  of  people  being  on  and  approaching  its  line  of  rail- 
road. And  if  the  jury  believe  from  the  evidence  in  this 
case  that  the  defendant,  by  its  servants,  exercised  reason- 
able and  ordinary  care  in  moving  and  managing  the  cars  it 
was  hauling,  and  to  ascertain  the  condition  of  the  switches 
before  attempting  to  place  their  cars  in  position  for  the  use 
of  the  Carlinville  Coal  Company,  then  it  performed  its 
whole  duty  and  the  jury  will  find  a  verdict  for  the  defend- 
ant." 

In  view  of  these  instructions,  it  would  be  but  to  question 

the  intelligence  of  the  jury  to  hold  they  might  have  been 
misled  by  the  use  of  the  word  "  proper,"  to  understand  that 
a  degree  of  care  greater  than  ordinary  or  reasonable  care, 
was  required  of  the  servants  of  the  appellant. 

The  court  submitted  three  special  findings  to  the  jury 
and  refused  to  submit  nine  others.  Those  refused,  except 
the  sixth,  asked  findings  as  to  evidentiary  facts  merely,  and 
were,  for  that  reason,  properly  refused. 

The  sixth  sought  to  have  the  jury  answer  whether  "  the 
servants  of  the  appellant  company  used  due  care  to  stop  the 
moving  cars  after  they  discovered  a  collision  was  probable." 

A  finding  favorable  to  the  appellant  upon  the  question 
could  not  have  availed  to  control  the  general  verdict. 

If  the  servants  of  the  company  were  guilty  of  negligence 
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in  putting  the  cars  in  rapid  motion  on  the  coal  track,  it  could 
not  be  excused  from  the  consequence  of  such  neglect  by 
showing  its  servants  afterward  used  all  due  care,  but  with- 
out avail,  to  relieve  appellee's  intestate  from  the  peril  to 
which  such  negligence  exposed  him. 

Fourteen  instructions  were  given  in  behalf  of  appellant, 
and  the  law  of  the  case  for  the  defense  fairly  and  fully 
stated  in  them. 

Eight  other  instructions  were  asked  in  the  same  behalf, 
but  were  refused. 

We  have  examined  them  and  think  the  court  ruled  cor- 
rectly in  denying  them. 

Only  one  of  them  need  be  here  noticed.  By  it  the  court 
was  asked  to  advise  the  jury  no  duty  to  the  deceased  was  im- 
posed upon  the  railroad  company  to  sound  the  whistle  or 
ring  the  bell  of  the  locomotive,  but  that  such  duty  was  only 
for  the  benefit  of  persons  traveling  upon  the  highway  or 
street,  and  to  warn  them  a  train  was  approaching  the 
crossing. 

Counsel  insist  that  the  instruction  is  based  upon  the  rule 
laid  down  in  Williams  v.  C.  &  A.  K.  K.,  135  111.  491. 

The  ruling  of  the  court  in  the  case  cited  is  that  statutory 
negligence  is  not  to  be  imputed  to  the  company  because  of 
a  failure  to  give  the  signals  required  by  the  statute  when  a 
train  is  approaching  a  highway  crossing,  except  as  to  per- 
sons who  are  traveling  upon  the  highway. 

In  the  case  at  bar,  the  question,  not  depending  upon  the 
statute  but  upon  the  facts,  was,  whether  due  care  required 
notice  or  warning  that  the  train  was  about  to  be  moved  in 
upon  the  coal  track,  should  have  been  given. 

A  convenient  and  the  usual  mode  of  giving  notice  or  warn- 
ing of  the  movements  of  trains,  is  by  means  of  the  bell  and 
whistle. 

Hence,  whether  the  bell  was  rung  or  the  whistle  sounded, 
was  proper  for  the  consideration  of  the  jury  in  arriving  at  a 
conclusion  as  ta  whether  reasonable  care  had  in  fact  been 
exercised  by  the  servants  of  the  company. 

If  given,  the  instruction  could  have  served  no  other  pur- 
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pose  than  to  mislead  the  jury  to  believe  a  failure  to  ring  the 
bell  or  sound  the  whistle  was  not  proper  to  be  considered 
by  them. 

We  think  the  case,  as  now  shown  by  the  testimony,  is  with 
the  appellee  upon  the  merits,  and  that  no  error  of  substantial 
character  intervened  in  the  trial  of  the  cause. 

The  judgment  is  therefore  affirmed. 


William  Jacobs  t.  W.  H.   Crumbaker  and  James  W. 
Bechtel^  composing  the  firm  of  Crumbaker  &  Bechtel. 

1.  Warranty — Sale  of  a  Harvesting  Machine — Waiver,— The  pro- 
visions of  a  warranty  in  the  sale  of  a  harvesting  machine,  **  that  if  upon 
starting  the  machine  it  should  not  work  weU,  immediate  written  notice 
must  be  given,"  etc.,  are  waived  by  a  subsequent  agreement  that  the 
purchaser  should  start  the  machine,  and  the  sellers  and  an  agent  of  the 
machine  company  would  come  and  see  that  it  was  working  properly,  and 
if  not,  would  remedy  the  defects,  and  by  the  fact  that  they  did  come, 
and  acted  upon  such  agreement  without  written  notice. 

2.  Same— WTicn  its  Provisions  Can  Not  be  Invoked. — The  provisions 
of  a  written  warranty,  on  the  sale  of  a  harvesting  machine,  that 
"  continued  possession  of  the  machine"  shall  be  deemed  conclusive  evi- 
dence that  the  machine  '*  fills  the  warranty,'*  can  not  be  invoked 
when  such  possession  is  continued  with  the  consent  of  the  vendors  after 
the  machine  is  found  defective,  and  in  order  to  aUow  them  time  to  re- 
place defective  portions  of  the  machine. 

Assumpsit,  for  the  price  of  a  harvesting  machine.  Appeal  from  the 
County  Court  of  McLean  County;  the  Hon.  C.  D.  Myers,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded.    Opinion  filed  November  26,  1896. 

Statement  of  the  Case. 

The  judgment  appealed  from  was  against  the  appellant 
for  the  price  of  a  binder  purchased  by  him  of  the  appellees 
in  June,  or  July,  1894.  / 

The  machine  was  warranted  as  follows : 

"All  our  machines  are  warranted  to  be  well  made  and  of 
good  material,  and  to  do  good  work  with  proper  manage- 
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ment,  when  set  up  and  operated  as  per  printed  directions. 
If,  upon  starting  any  one  of  our  machines,  it  should  not 
work  well,  immediate  written  notice  must  be  given  to  the 
Walter  A.  Woods  Harvester  Co.,  at  Chicago,  111.,  and  the  lo- 
cal agent  from  whom  it  was  purchased,  and  reasonable  time 
allowed  to  get  to  it  and  remedy  the  defects,  if  any,  (the 
purchaser  rendering  necessary  and  friendly  assistance,) 
when,  if  it  can  not  be  made  to  do  good  work,  it  shall  be  re- 
turned, free  of  charge,  to  the  place  where  received,  and  the 
payment  of  money  or  notes  will  be  returned.  Failure  to 
immediately  give  notice  as  above,  or  continued  possession 
of  the  machine,  whether  it  is  kept  in  use  or  not,  shall  be 
deemed  conclusive  evidence  that  the  machine  fills  the  war- 
ranty. No  one  has  any  authority  to  add  to,  or  abridge,  or 
change  this  warranty  in  any  manner." 

It  appeared  without  substantial  dispute  the  machine  failed 
to  comply  with  the  warranty. 

The  appellant  became  aware  of  this  on  the  first  day  when 
he  attempted  to  harvest  his  oats,  which  was  the  same  day 
he  received  it. 

He  did  not  notify  the  appellees  because,  as  it  appeared 
without  contradiction,  apjiellees  agreed  on  the  day  he  re- 
ceived the  machine  they  would  go  to  his  farm  on  the  next 
day  and  have  an  expert  machinist  accompany  them  and 
see  that  it  worked  properly. 

They,  and  such  experts,  came  on  the  second  day  in  pursu- 
ance of  the  agreement  and  found  it  necessary  to  re-adjust 
some  of  the  parts  of  the  binder,  which  they  did,  or  attempted 
to  do,  and  went  away  with  instructions  to  appellee  to  go 
ahead  with  it  and  it  would  work  all  right.  He  did  as  they 
directed.  It  still  failed  to  operate  properly,  ran  too  heavily, 
dropped  the  bundles,  failed  to  bind  too  many  bundles,  and 
cut  the  pinions  of  one  or  more  of  the  wheels. 

After  trying  it  for  the  remainder  of  that  and  part  of  the 
next  day,  with  no  better  success,  appellant  notified  appellee 
in  writing.  Appellee  Bechtel  came  to  appellant's  farm  in 
response  to  the  notice,  examined  the  machine,  found  the 
pinion  was  cutting  and  had  cut  away  considerably,  and  he 
told  appellant  he  would  telegraph  for  another  pinion.     Ap- 
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pellant  desired  to  know  what  he  should  do  in  the  meantime 
with  his  oats;  Bechtel  told  him  to  run  the  machine  as  much 
as  it  would  run.  Appellee  telegraphed  for  another  pinion 
and  wheel,  and  appellant  continued  to  use  the  machine. 

The  cutting  away  of  the  pinion  and  cog  wheel  continued, 
the  machine  ran  heavily,  so  that  extra  teams  were  required, 
and  full  work  could  not  then  be  done.  The  binder  attach- 
ment seemed  to  be  defective,  at  least  failed  to  do  the  work 
properly,  and  many  bundles  were  dropped  unbound. 

Appellant  iBnally  completed  the  cutting  of  his  crop,  and 
some  time  afterward  appellee  and  the  expert  came  with  the 
new  pinions  and  wheel.  The  machine  was  then  under  a 
shed  on  appellant's  premises,  and  they  removed  the  old  pin- 
ion and  put  in  the  new  one.  Harvest  was  then  over  for  that 
season.  On  September  22, 1894,  appellee  wrote  to  appellant 
and  demanded  payment  of  the  price  of  the  machine  and 
appellant  replied  under  date  of  September  24, 1894,  he  would 
not  pay  until  he  had  an  opportunity  to  try  the  machine  but 
was  willing  it  should  be  taJ^en  back. 

Appellee  answered  as  follows: 

Colfax,  Illinois,  Oct.  11,  1894. 

Fbibnd  Jacobs  :  I  am  somewhat  surprised  at  your  views 
about  the  binder;  to  be  sure  we  guarantee  your  machine,  and 
the  com  pan}'  stands  behind  us.  But  you  very  well  know  one 
day's  use  of  machine  is  considered  an  acceptance  of  same. 

We  have  already  paid  the  company  for  the  machine  and 
of  course  expect  you  to  settle  with  us.  If  anything  goes 
wrong  with  you  next  year  the  same  will  be  made  all  O.  K. 

Eesp.  yours, 

Cbumbakeb  &  Beohtel, 
By  W.  H.  Cbumbakeb. 

Appellee  brought  suit  November  12,  1894.  The  cause 
was  pending  until  August,  1895,  when  the  judgment  ap- 
pealed from  was  rendered. 

Appellant  retained  the  machine  and  attempted  to  use  it  in 
the  harvest  1895,  but  it  failed  as  before.  Appellee  Bechtel 
was  notified  and  was  present,  admitted  it  would  not  oper- 
ate properly  and  he  could  not  fix  it  but  sent  for  an  expert 
as  before. 
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He  wrote  appellant  the  following  letter : 

Colfax,  Jllinois,  July  13,  1895. 
Mr.  Wm.  Jacobs. 

Dear  Sir  :  I  wrote  the  company  this  morning  and  tele- 
graphed also  to  send  man  at  once;  will  be  out  as  soon  as  he 
comes;  don't  be  afraid  of  hurting  the  machine;  use  it  just 
the  same  as  if  nothing  was  wrong;  it  will  be  made  right  if 
it  takes  another  machine.        Tours  trulv, 

J.  "W.  Bechtel. 

The  expert  workman  came,  re-adjusted  the  machine  and 
made  such  changes  as  he  thought  necessary  but  to  no  pur- 
pose. Appellant  procured  another  machine  with  which  to 
complete  his  harvest  and  hauled  the  one  in  question  to  the 
place  from  whence  he  got  it  and  left  it  there.  Appellee 
refused  to  receive  it.  The  court  ruled  upon  propositions  of 
law  as  follows : 

Kef  used :  The  court  held  as  a  matter  of  law  that  an 
attempt  to  remedy  alleged  defects  in  the  machine  in  contro- 
versy which  did  not  succeed  during  the  harvest,  and  a  fur- 
ther attempt  to  remedy  such  defects  after  the  close  of  the 
harvest  would  in  law  be  a  waiver  of  the  requirements  to 
return  the  machine,  and  would  authorize  the  defendant  to 
retain  the  same  until  the  next  harvest  under  the  original 
warranty. 

Held :  The  court  holds  as  a  matter  of  law  that  an  attempt 
on  the  part  of  plaintiffs  to  repair  alleged  defects  in  the 
machine  in  controversy  after  the  close  of  the  harvest  sea- 
son, and  a  request  to  the  defendant  to  retain  the  miichine 
and  try  it  in  the  next  harvest  year,  if  made  by  the  plaintiffs, 
would  work  an  extension  of  the  original  warranty  until 
opportunity  to  test  the  machine  in  the  next  harvest. 

Held  :  The.  court  holds  that  the  fact  that  the  plaintiffs 
went  to  the  home  of  defendants  on  verbal  notice  arid  had 
experts  from  the  factory  come  there  to  fix  the  machine  in 
controversy  in  this  case,  was  a  waiver  of  any  agreement  there 
may  have  been  to  give  written  notice. 

Held :  The  court  holds  as  a  matter  of  law  that  if  the  ma- 
chine in  controversy  did  not  comply  with  the  warranty,  and 
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that  the  plaintiflfs  were  notified  of  that  fact  and  failed  to 
make  the  machine  comply  with  the  warranty,  and  if  after 
the  harvest  closed  they  attempted  to  remedy  the  defect, 
then  the  defendant  would  have  a  right  to  retain  the  ma- 
chine until  it  could  be  tried  in  the  next  harvest  and  the 
warranty  upon  the  same  would  remain  until  such  trial. 

EowELL,  Neviluc  &  LiNDLET,  attorneys  for  appellant. 

E.  G.  Cbeameb  and  A.  E.  DeMamge,  attorneys  for  appel- 
lees. 

Mb.  Pbksiding  Justice  Soogs  oelivebed  the  opinion  of 
the  Codbt. 

That  the  machine  failed  to  fulfill  the  warranty  was  fully 
proven,  and  indeed  not  seriously  controverted.  The  provis- 
ion of  the  warranty,  "  that  if,  upon  starting  the  machine, 
it  should  not  work  well,  immediate  written  notice  must  be 
given,"  etc.,  was  waived  by  the  agreement  that  appellant 
should  start  the  machine^  and  appellees  and  an  agent  of  the 
machine  company  would  come  and  see  that  it  was  working 
properly,  and  if  not,  would  remedy  the  defects,  and  by  the 
fa<5t  they  did  come  and  acted  upon  such  agreement  without 
written  notice. 

The  provision  of  the  same  instrument  "  that  continued 
possession  of  the  machine  shall  be  deemed  conclusive  evi- 
dence that  the  machine  fills  the  warranty,"  can  not  be 
invoked  when  such  possession  was  continued  with  the 
consent  of  the  appellees  after  they  found  it  to  be  defective, 
and  in  order  to  allow  them  reasonable  time  in  which  to 
procure  new  pinions  or  wheels,  deemed  by  them  necessary 
to  make  it  operate,  in  compliance  with  their  contract. 
Appellees  did  not  obtain  these  needed  new  parts  until 
the  harvest  of  1894  was  over.  The  test  of  the  binder  con- 
templated by  the  warranty,  was  successful  operation  in 
actual  work  in  the  harvest  field.  It  could  not  then  be 
applied.  Appellees  had  conceded  the  machine  had  not 
worked  ^^s  wjyranted,  and  their  several  efforts  to  correct 
the  defect  had  not  succeeded. 
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Was  appellant  required  to  accept  the  act  of  appellees,  in 
supplying  another  pinion  and  other  wheels,  and  the  belief 
of  appellees,  expressed  to  him,  "  the  machine  would  operate 
successfully,"  as  equivalent  to  an  actual  demonstration  in 
the  harvest  field?  We  think  not.  He  had  the  right  to 
suppose  it  was  appellees'  desire  he  should  retain  the  ma- 
chine and  give  it  another  trial. 

This,  in  answer  to  a  written  demand  for  payment,  he 
informed  them  he  was  willing  to  do,  or  was  willing  the  ma- 
chine should  be  returned. 

They  replied  by  letter  to  the  effect  he  had  accepted  the 
machine  by  using  it  for  one  day,  and  must  pay  for  it,  ami 
rely  upon  their  warranty  that  it  would  work  according  to 
the  contract. 

And  such  seems,  from  an  examination  of  the  propositions 
of  law,  held  and  refused,  to  have  been  the  view  accepted  by 
the  court. 

A  warranty  may  be  so  drawn  that  the  party  aggrieved 
must  retain  the  property,  and  recover  damages  for  its 
breach,  but  that  is  not  true  when,  as  in  this  case,  the  instru- 
ment, by  its  terms,  gives  the  right  to  return  the  property 
and  be  relieved  of  all  obligation  to  pay  the  price  thereof. 

A  letter  written  by  appellee  under  date  of  October  11, 
1894,  can  not  be  construed  otherwise  than  as  a  refusal  to 
accept  a  return  of  the  machine. 

It  relieved  appellant  of  any  present  duty  of  hauling  the 
machine  back  to  their  place  and  tendering  it  to  them.  He 
retained  it  until  harvest  was  again  at  hand;  notified 
appellees  that  he  would  again  test  it  at  actual  work. 

They  attended  and  aided  him  in  the  effort  to  make  it  do, 
properly,  the  work  it  had  been  constructed  and  sold  and 
warranted  to  do. 

The  result  was  as  before;  it  failed  to  fulfill  the  warranty. 
He  returned  it,  as  he  had  the  right  to  do.  We  think  the 
finding  and  judgment  against  him  was  erroneous. 

It  must  be  reversed  and  the  cause  remanded. 
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E.  J.  Matheson  et  aL  y.  Wm.  Bolan^  for  use  of  H.  A. 

Boyse. 

1.  Verdict — Wan*anted  by  the  Facts  and  Circumstances. — Where 
the  facts  and  oircamstances  developed  by  the  evidence  are  sufficient 
to  warrant  the  jury  in  finding  that  the  makers  of  a  promissory  note 
understood  the  purpose  to  be  effected  by  its  execution,  and  that  the  use 
made  of  it  has  been  entirely  consistent  with  such  understanding,  the 
judgment  based  upon  the  verdict  will  be  sustained. 

ABSnmpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Ck>urt  of 
Moultrie  County;  the  Hon.  Edwabd  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  Novem- 
ber 21,  1896. 

W.  G.  CooHBAN,  attorney  for  appellants, 
Harbaitoh  &  Whitakeb,  attorneys  for  appellee. 

Mb.  Pbesidino  Justice  Boogs  delivered  the  opinion  of 
THE  Court. 

The  judgment  appealed  from  was  entered  upon  a  note 
executed  by  the  appellants  payable  to  Wm.  Rolan. 

The  principal,  indeed,  the  only  ground  upon  which  reversal 
is  seriously  urged  is,  that  the  note  was  never  delivered  to 
Rolan  or  used  for  the  purpose  for  which  it  was  executed. 

R.  R.  Matheson,  one  of  the  appellants,  was  indebted  to 
Rolan,  and  also  to  one  McDonald,  and  appellee  Royse  was 
his  surety  to  each  of  said  creditors. 

Appellant  E.  J.  Matheson  was  indebted  to  R.  R.  Mathe- 
son, and  the  latter  desired  to  apply  the  demands  against  E. 
J.,  upon  the  indebtedness  for  which  appellee  Royse  stood 
as  surety. 

To  accomplish  this  it  was  arranged  E.  J.,  instead  of  exe- 
cuting a  note  direct  to  his  creditor  R.  R.,  should  make  a 
note  for  the  amount  due  said  R.  R.  payable  to  Wm.  Rolan, 
one  of  the  creditors  of  R.  R.,  and  that  the  other  appellants 
(including  R.  R.)  would  sign  the  note. 

This  was  done,  and  the  note  was  delivered  to  R.  R.,  who 
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delivered  it  to  Royse,  and  authorized  him  to  use  it  in  pay- 
ment of  or  upon  the  claims  of  Rolan  and  McDonald. 

But  neither  of  them  would  accept  the  note,  and  by  agree- 
ment between  E.  E.  and  appellee  Royse,  the  latter  dis- 
charged such  claims,  and  was  authorized  by  the  former  to 
hold  and  collect  the  note,  to  reimburse  himself  in  part 
therefor. 

The  question  presented  to  the  jury  was  as  to  the  power  of 
R.  R.  Matheson  to  clothe  appellee  with  the  right  to  collect 
the  note. 

The  court  instructed  the  jury  in  efifect  he  had  such  power, 
if  it  appeared  from  the  evidence,  at  the  time  the  note  was 
executed  it  was  fairly  in  the  contemplation  of  the  makers  of 
the  note,  the  instrument  should  be  so  used  by  said  R.  R. 
Matheson. 

No  objection  was  made  nor  exception  taken  to  such  in- 
structions, and  no  complaint  is  urged  in  this  court  against 
the  correctness  of  the  legal  propositions  laid  down  by  the 
court. 

We  may  therefore  pass  upon  the  case  as  involving  only  a 
question  of  fact. 

The  testimony  is  not  properly  abstracted,  but  we  have 
read  it  from  the  record,  and  think  the  facts  and  circum- 
stances developed  were  sufficient  to  warrant  the  jury  in 
finding  that  the  makers  of  the  note  understood  the  purpose 
to  be  effected  by  its  execution,  and  that,  the  use  made  of  it 
by  R.  R.  was  entirely  consistent  with  this  understanding 
of  the  parties. 

The  judgment  accomplishes  justice,  and  no  error  demand- 
ing its  reversal  being  pointed  out  it  is  affirmed. 


City  of  Litchfield  v.  Eiizur  Southworth. 

1.  Practice — Waiver  of  Demurrer— Defective  Declaration,— By 
pleading  over,  a  defendant  waives  his  demurrer  and  can  not  assign  as  error 
the  action  of  the  court  thereon;  hut  if  the  declaration  is  so  defective  that 
it  will  not  support  a  judgment,  the  question  may  be  raised  by  motion  in 
arrest,  or  on  error  assigned  in  a  court  of  appellate  jurisdiction. 
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2.  Sewers— Cih'es — Due  Care  in  Constructing — Negligence^  When 
Inferred. — ^When  a  city  undertakes  to  build  a  sewer  and  compels  the 
abutting  pro^rty  owners  to  pay  the  sums  assessed  against  them  for  that 
purpose  it  becomes  bound  to  use  due  care  to  so  construct  the  sewer  with 
reference  to  its  size,  and  fall,  and  the  inlets,  that  it  will  carry  away  the 
drainage  for  the  designed  district,  and  if,  in  case  of  the  ordinary  annual 
rainfalls  the  sewer  proves  to  be  insufficient,  it  may  be  inferred  that 
there  was  negligence  in  the  construction  of  the  same. 

3.  Same— Extraordinary  Floods. — It  does  not  devolve  upon  a  munic- 
ipal corporation  when  constructing  a  sewer  to  provide  against  such  ex- 
traordinary floods  as  are  not  to  be  expected,  but  the  heavy  rains  which 
occur  every  year,  as  a  general  rule,  should  be  expected  and  provision 
should  be  made  accordingly. 

Trespass  on  the  Case. — Damage  by  sewerage.  Appeal  from  Circuit 
Court  of  Montgomery  County;  the  Hon.  Robert  B.  Shirley,  Judge, 
presiding.  Heardin  this  court  at  the  May  term,  1896.  Affirmed.  Opin- 
ion filed  November  21,  1896. 

John  P.  Gardner,  attorney  for  appellant. 
Lane  &  Cooper,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case. 

The  declaration  alleged,  in  substance,  that  the  city  con- 
structed a  public  sewer  along  the  street  in  front  of  plaint- 
iflfs  residence  property,  at  the  expense  of  the  owners  of 
abutting  property,  the  assessment  against  the  plaintiff  being 
sixty  dollars,  which  he  paid,  and  that,  by  permission  of  the 
city,  he  connected  a  lateral  sewer  from  his  premises  with 
said  public  sewer;  that  the  city,  in  constructing  said  public 
sewer,  negligently  failed  to  give  it  sufficient  fall,  and  per- 
mitted too  many  inlets  thereto,  so  that  the  sewer  was  inca- 
pable of  carrying  away  the  drainage  flowing  into  it,  and 
thereby  filthy  water  and  sewage  was  backed  up  into  the 
cellar  of  the  plaintiff  through  his  lateral  sewer,  doing  great 
damage,  etc. 

A  demurrer  to  the  declaration  was  overruled  and  then  a 
plea  of  not  guilty  was  filed.  A  trial  by  jury  resulted  in  a 
verdict  for  the  plaintiff  for  $225,  upon  which  judgment  was 
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entered,  a  motion  for  new  trial  having  been  denied.  The 
city  brings  the  record  here  by  appeal.  According  to  the 
evidence  the  plaintiff  was  subjected  to  great  annoyance  for 
three  successive  years,  when,  during  hard  rains,  the  main 
sewer  was  unable  to  carry  all  the  water  and  drainage  thrown 
into  it,  and  the  cellar  under  plaintiff's  house  was  flooded  with 
filth. 

A  valuable  well  near  by  was  spoiled  on  the  last  occasion 
and  had  to  be  filled  up.  There  is  but  little  doubt  that  the 
plaintiff  has  been  damaged  to  the  amount  of  the  verdict.  At 
the  instance  of  the  city,  the  jury  were  instructed  that  the 
city  would  not  be  liable  if  the  damages  were  caused  by  the 
faulty  construction  of  plaintiff's  connecting  sewer,  nor  was 
it  bound  to  provide  against  an  extraordinary  fall  of  rain,  and 
if  the  sewer  was  large  enough,  and  with  sufficient  fall  and 
with  inlets  of  sufficient  size  and  number  to  carry  off  the 
usual  and  ordinary  falls  of  rain  in  the  territory  designed  to 
be  drained,  then  the  verdict  should  be  in  favor  of  the  citv. 

The  jury,  therefore,  must  have  found  that  there  was  no 
fault  in  the  construction  of  the  plaintiffs  connecting  sewer, 
and  that  the  public  sewer  was  not  sufficient  to  drain  the 
territory  designed  with  the  inlets,  as  provided  in  time  of 
ordinary  falls  of  rain.  There  was  evidence  upon  which  the 
jury  might  have  so  found,  and  the  question  is  whether,  in 
such  case,  the  city  is  liable.  It  was  the  case  in  effect  alleged 
in  the  declaration.  By  pleading  over,  the  city  waived  the 
demurrer  and  can  not  assign  as  error  the  action  of  the  court 
thereon;  but  if  the  declaration  is  so  defective  that  it  will 
not  support  a  judgment,  the  question  may  be  raised  by  mo- 
tion in  arrest,  or  on  error  assigned  in  a  court  of  appellate 
jurisdiction. 

When  the  city  undertook  to  build  the  sewer  and  com- 
pelled abutting  property  owners  to  pay  the  sums  assessed 
against  them  for  that  purpose,  it  became  bound  to  use  due 
care  to  so  construct  it  with  reference  to  its  size,  and  fall,  and 
the  inlets,  that  it  would  carry  away  the  drainage  for  the 
designed  district,  and  if,  in  case  of  the  ordinary  annual  rain- 
falls, the  sewer  proved  to  be  insufficient,  it  might  be  inferred 
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that  there  was  negligence  in  the  construction  thereof.  By 
the  exercise  of  due  care  in  that  behalf  the  drainage,  under 
ordinary  circumstances,  could  be  provided  for.  It  would 
not  devolve  upon  the  city  to  provide  against  such  extraor- 
dinary floods  as  are  not  to  be  expected,  but  the  heavy  rains 
which  occur  every  year,  as  a  general  rule,  should  be  ex- 
pected, and  provision  should  be  made  accordingly. 

In  this  case,  for  three  successive  years,  the  plaintiflfs  cel- 
lar was  flooded,  and  it  is  not  shown  that  the  rains  were  in 
any  sense  extraordinary. 

The  jury  have  settled  the  questions  of  fact  presented  in 
the  case  upon  evidence  which  seems  to  warrant  their  con- 
clusion, and  we  find  no  erroneous  ruling  of  the  court  con- 
tributing to  the  result. 

The  judgment  will  be  affirmed. 


Norman  Cottrell  et  al.  v.  A.  J.  Cates. 

1.  Freehold— Perpe^t*aZ  Easements, — A  perpetual  easement  is  a 
freehold  in  land,  and  this  court  is  without  jurisdiction  to  entertain  an 
appeal  concerning  such  an  easement. 

Bill  for  Belief. — Appeal  from  the  Circuit  Court  of  Logan  County;  the 
Hon.  Lyman  Lacbt,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Appeal  dismissed.    Opinion  filed  November  21,  1896. 

Statement  of  the  Case. 

This  was  a  bill  in  chancery,  exhibited  by  the  appellants. 

The  bill  averred  the  appellee  had,  by  contract  in  writing, 
and  under  seal,  granted  appellants  the  right  and  privilege 
of  entering  upon  a  certain  tract  of  land,  owned  by  him,  and 
clearing  out,  deepening,  enlarging,  or  improving,  in  such 
manner  and  way  as  they  should  deem  best,  a  natural  water 
way,  which  crossed  said  tract  of  land,  and  forever  there- 
after keeping  and  maintaining  said  water  way  in  good  and 
proper  repair,  etc.,  and  that  appellee  had  subsequently  f  or- 
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bidden  appellants  from  entering  said  premises  or  exercising 
such  privilege,  but  had  ordered  them  to  leave  the  premises, 
and  prohibited  them  from  doing  the  work  aforesaid  in  and 
about  such  water  way. 

The  prayer  of  the  bill  was,  the  court,  upon  final  h  earing, 
would  decree  that  appellants  should  have  the  perpetual 
right  to  go  on  the  premises  and  work  and  clear  out  and 
keep  in  repair  the  water  way,  channel,  etc. 

The  court  sustained  a  demurrer  to  and  dismissed  the  bill, 
and  the  complainants  appealed. 

Blinn  &  Habbis  and  Wallace  &  Laoby,  attorneys  for 
appellants;  W.  N.  Ootirbll,  of  counsel. 

H.  K.  NoRTHBUP  and  Beach  &  Hodnett,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Boggs  delivebed  the  opinion  of 
the  coubt. 

The  question  involved  in  the  case  is  whether  appellants 
have  a  perpetual  easement  in  the  lands  of  appellee. 

A  perpetual  easement  is  a  freehold  interest  in  land.  Tin- 
ker V.  Forbes,  136  111.  234;  Goudy  v.  Lake  View,  31  111. 
App.  663. 

Jurisdiction  to  entertain  the  appeal  is  in  the  Supreme 
Court,  not  the  Appellate  Court.  The  appeal  must  be,  and 
is,  dismissed. 

Appeal  dismissed. 


Eliza  Murray^  Ex.^  et  al.  v.  Abraham  Brokaw,  Adm. 

1.  Mortgages— JBefecwe  hg  Mortgagee  on  Payment— Application  of 
the  Statute— Section  8  of  Chapter  95,  R.  S.,  entitled  "  Mortgages,"*  pro- 
viding that  every  mortgagee  having  received  full  satisfaction  of  ail 
sums  due  him  from  the  mortgagor,  shall  at  the  request  of  the  mort- 
:gagor,  his  heirs,  legal  representatives  or  assigns,  enter  satisfaction  upon 
the  margin  of  the  record  of  such  mortgage  in  the  recorder's  office, 
applies  only  when  the  mortgage  debt  is  paid  without  foreclosure. 
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Action,  to  recover  a  statiitory  penalty.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 

Thompson  &  Donahue,  attorney^  for  appellants. 
H.  M.  Murray,  pro  ae. 

EowELL,  Neville  &  Lindlet,  attorneys  for  appellee. 

Mr.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

These  were  actions  to  recover  penalties  provided  by  Sec. 
8,  Ch.  95,  for  failing  to  release  mortgages  after  the  same  had 
been'  paid  as  alleged.  The  cases  were  tried  by  the  court 
without  a  jury  by  consent,  and  the  finding  in  each  was 
for  defendant.  Judgment  was  entered  accordingly.  The 
mortgages  in  question  were  executed  by  John  Murray,  since 
deceased,  in  favor  of  John  and  Charles  Ellsworth,  also  since 
deceased. 

Bills  to  foreclose  were  filed  and  decrees  were  entered  for 
the  amounts  found  due. 

These  decrees  were  fully  paid  and  acknowledgment  of 
payment  was  entered  upon  the  record  of  each  decree. 

The  appellants  insisted  that  satisfaction  should  also  be 
entered  upon  the  margin  of  the  record  of  each  mortgage, 
and  after  making  a  demand  for  such  entry  of  satisfaction, 
brought  these  actions  for  the  specified  penalty.  Waiving 
the  question  as  to  whether  there  was  a  tender  of  "  reason- 
able charges  "  before  the  suits  were  brought,  we  think  the 
judgments  are  correct  upon  the  ground  that  the  statute  in- 
volved applies  only  when  the  mortgage  debt  is  paid  with- 
out foreclosure.  When  it  is  necessarv  to  foreclose,  and  a 
decree  is  rendered  for  that  purpose,  the  mortgage  becomes 
merged  in  the  decree  and  a  satisfaction  of  the  decree  is  all 
that  is  required.  This  we  think  is  quite  apparent  from  the 
language  of  the  statute  and  from  a  consideration  of  the 
object  in  view. 

The  judgment  will  be  affirmed. 
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John  P.  Seller  and  Bernard  Sigg  t.  Lncy  J.  Lincoln. 

1.  Dram  Shop  AcT—LiahUity  Under j  Joint  and  Several, — When 
damages  for  injuries  caused  by  the  sale  of  intoxicating  liquors  are  sought 
to  be  recovered  under  the  dram  shop  act,  all  those  who  have  furnished 
liquors  which  contributed  to  create  or  to  strengthen,  or  to  keep  up  the 
habit  of  drunkenness,  are  liable  both  severally  and  joinily. 

Action,  under  the  dram  shop  act.  Appeal  from  the  Circuit  Court  of 
Logan  County;  the  Hon.  George  W.  Herdiian.  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21, 1896. 

Beach  cfe  Hodnett,  attorneys  for  appellants. 

S.  L.  Wallace  and  E.  C.  Moos,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinioh  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  entered  against  appel- 
lants, jointly,  in  an  action  brought  by  the  appellee  under  the 
dram  shop  act  to  recover  damages  for  injuries  to  her  prop- 
erty and  means  of  support  occasioned  by  the  intoxication  of 
her  husband,  caused  in  whole  or  in  part  by  intoxicating 
liquors  sold  or  given  him  by  appellants. 

Appellants  each  kept  a  saloon,  but  were  not  partners,  nor 
otherwise  jointly  interested  in  business.  It  was  abundantly 
proven  each  of  them  sold  liquor  to  the  husband  of  the  ap- 
pellee many  times  in  1891, 1892, 1893  and  1894,  and  that  he 
was  an  habitual  drunkard  during  those  years. 

It  is  urged  a  joint  judgment  was  wholly  unwarranted — 
that  only  separate  sales  were  proven — ^and  that  it  did  not 
appear  any  instance  of  intoxication  of  appellee's  husband 
resulted  from  the  combined  intoxicating  influence  of  liquors 
sold  or  given  him  by  the  appellants.  But  it  was  proven  ap- 
pellee's husband  became  and  was  an  habitual  drunkard,  and 
that  liquors  furnished  to  him  by  the  appellants,  though  at 
different  times  and  different  places,  contributed  to  produce 
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and  continue  this  state  of  habitual  intoxication,  and  that  ap- 
pellee was  injured  thereby. 

When  the  damages  sought  to  be  recovered  are  for  injuries 
occasioned  by  a  single  temporary  Jit  of  intoxication,  to  war- 
rant a  joint  judgment,  it  is  necessary  it  should  appear,  liquors 
sold  at  separate  times  contributed  to  produce  the  particular 
intoxication. 

The  statute,  however,  in  express  terms  includes  injuries 
resulting  in  consequence  of  habitual  intoxication.  When 
damages  for  such  injuries  are  sought  to  be  recovered,  all 
those  who  have  furnished  liquors  which  contributed  to  cre- 
ate or  to  strengthen,  or  keep  up  the  habit  of  drunkenness,  are 
liable  both  severally  and  jointly.  Consult  King  v.  Haley, 
86  111.  106. 

It  is  perhaps  true  that  testimony  was  admitted  which  re- 
lated to  injuries  to  appellee^s  means  of  support,  which  was 
barred  by  the  statute  of  limitations. 

The  instructions  given  in  behalf  of  the  appellee  were  so 
framed  as  to  restrict  the  action  of  the  jury  to  injuries  within 
the  statutory  period,  and  the  testimony  as  to  injuries  within 
that  period  was  quite  sufficient  to  warrant  the  verdict  and 
judgment. 

We  think  the  verdict  and  judgment  right  upon  the  merits, 
and  that  the  record  is  free  from  error,  reversible  in  character. 
The  judgment  is  affirmed. 


Drainage  Commissioners  of,  ete.^  v.  Zadoek  Loveless. 

1.  Drainage  Commissioners— Fat7ure  to  Keep  Record,  no  Defense  to 
Suit. — ^Id  a  suit  against  a  drainage  district  based  on  orders  on  its  treas- 
urer, the  district  offered  to  prove  by  its  records  that  no  entry  had  been 
made  authorizing  the  issuance  of  the  orders  or  the  work  for  which  they 
were  issued.  Held,  that  such  evidence  is  inadmissible,  and  that  while 
it  18  the  duty  of  the  commissioners  to  keep  a  record  of  their  official  acts, 
persons  dealing  with  them  can  not  be  deprived  of  what  is  their  due 
because  of  the  neglect  of  the  commissioners  to  keep  their  records 
properly. 
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Assninpsit,  on  special  and  common  counts.  Appeal  from  the  Cir- 
cuit Court  of  Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opin- 
ion filed  November  21, 1896. 

Pebbles  &  Peebles  and  A.  K.  Yancey,  attorneys  for 
appellants. 

F.  W.  Burton  and  Anderson  &  Bell,  attorneys  for 
appellee. 

Mb.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  $640.93  against  the 
Drainage  Commissioners  upon  certain  warrants  or  orders 
issued  by  a  majority  of  the  commissioners  directing  the 
treasurer  to  pay  the  amounts  named,  "  for  labor  on  drain." 
The  treasurer  failed  to  pay  when  the  orders  were  presented, 
and  therefore  action  was  brought  against  the  corporate  or- 
ganization. The- plaintiff  declared  in  assumpsit  specially 
upon  the  several  orders  and  also  filed  the  common  money 
counts. 

The  case  was  tried  by  the  court,  a  jury  being  waived,  upon 
the  issues  raised  by  a  plea  of  non-assumpsit  to  the  whole 
declaration  and  a  plea  of  the  statute  of  limitations  five 
years  as  to  the  common  counts.  The  plaintiff  offered  in 
evidence  the  orders  declared  upon  and  proved  their  non- 
payment on  presentation  to  the  treasurer.  The  defendant 
offered  to  prove  by  the  records  of  the  district  that  no  entry 
had  been  made  authorizing  the  issuance  of  these  orders,  or 
even  authorizing  the  work  to  be  done  for  which  they  were 
issued,  but  the  court  rejected  the  offered  proof. 

The  statute  in  relation  to  those  organizations  confers 
power  upon  them  as  bodies  politic  by  their  respective  corpo- 
rate names  to  sue  and  be  sued,  plead  and  be  impleaded, 
contract  and  be  contracted  with.  A  clerk  is  provided  who 
shall  keep  a  record  of  all  proceedings  of  the  commissioners 
pertaining  to  the  subject  of  drainage. 

A  treasurer  is  also  provided  who  shall  keep,  in  a  proper 
book,  accurate  accounts  of  all  moneys  received  and  paid  out. 
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He  shall  pay  out  no  money  except  upon  the  order  of  a  ma- 
jority of  the  commissioners,  and  shall  carefully  preserve  on 
file  all  orders  for  the  payment  of  money,  etc.  Kurd's  Stat. 
1893,  page  581,  Sees.  75-77,  page  588;  Sec.  105.  Authority 
thus  appears  for  the  issuance  of  warrants  or  orders  upon  the 
treasurer,  and  it  necessarily  follows  that  the  corporation 
may  be  held  thereon  in  case  of  non-payment.  The  only  ques- 
tion then  is,  whether  a  failure  to  make  a  record  of  the  pro- 
ceedings of  the  commissioners  should  invalidate  the  orders. 
In  other  words,  can  liability  for  one  delinquency  be  avoided 
by  proof  of  another  ?  The  commissioners  have  power  to 
contract  in  reference  to  drainage  and  to  employ  labor  in 
that  behalf,  and  while  it  is  their  duty  to  keep  a  record  of 
their  official  acts,  that  is  a  matter  over  which  the  person 
contracted  with  or  employed  has  no  control.  He  may  pre- 
sume that  they  perform  their  duty  in  that  respect,  but  he 
can  not  be  deprived  of  what  is  justly  due  him  because  of 
their  neglect  to  do  so.  The  orders  or  warrants  are  prima 
foGie  evidence  of  liability  according  to  their  terms — but  of 
course  whether  held  by  the  payee  or  by  an  assignee,  the  dis- 
trict would  be  permitted  to  show  failure  of  consideration  of 
other  meritorious  defense. 

If  the  district  were  seeking  to  enforce  some  alleged  right 
or  authority,  as,  for  instance,  the  appropriation  of  land  for  a 
drain  or  an  assessment  for  drainage  purposes,  it  would,  no 
doubt,  be  bound  to  show  by  its  records  that  it  had  proceeded 
regularly;  but  when  called  upon  to  pay  a  just  obligation,  it 
can  not  profit  bv  its  own  wrongful  neglect  to  keep  the  rec- 
ords required  by  law. 

The  judgment  will  be  affirmed. 


City  of  Waverly  t,  Helen  M.  Henry. 

1.  Ordinaby  Cake— TF?ia^  Does  Not  Conclusively  Establish  Want  of. 
—The  fact  that  a  person  continued  to  travel  upon  a  sidewalk  after  dis- 
covering it  to  be  in  a  defective  condition, does  not  per  se  establish  negli- 
gence, nor  does  the  fact  that  a  safer  and  better  walk  might  have  been 
taken,  conclusively  charge  such  person  with  want  of  ordinary  care. 
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2.  Instructions — Should  Not  Oive  Prominence  to  Inconclusive  Facts, 
— It  is  improper  to  give  an  instruction  which  gives  prominence  to  an 
inconclusive  and  evidentiary  fact 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Morgan  County;  the  Hon.  Cyrus  Eplbr,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Afi&rmed.  Opinion 
filed  November  21, 1896. 

E.  Etteb  and  John  A.  Bellatti,  attorneys  for  appellant. 
"Wm.  a.  Crawley,  attorney  for  appellee. 

Mb.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

Appellee,  while  passing  along  a  sidewalk  in  the  appellant 
city,  was  tripped  by  a  loose  plank  in  the  walk,  thrown  to 
the  ground  and  injured. 

She  secured  judgment  and  the  city  appealed.  It  is  con- 
ceded the  walk  was  defective,  but  it  is  urged  it  appeared 
from  the  testimony  appellee  was  guilty  of  contributory 
negligence.  She  did  not  reside  in  Waverly;  had  not  been 
on  the  walk  before  and  did  not  know  it  was  defective  be- 
fore she  went  upon  it.  She  was  accompanied  by  her  step- 
son and  it  is  contended  she  submitted  to  his  guidance  and 
control  as  to  the  route  they  should  take.  He  knew  the 
walk  was,  in  a  general  way,  unsafe,  and  also  knew  they 
could,  without  inconvenience,  reach  their  destination  by  a 
safer  walk.  It  is  urged  he  did  not  exercise  ordinary  care 
in  going  on  the  walk,  that  his  negligence  is  to  be  imputed  to 
her,  and  that  she  discovered,  after  they  had  proceeded  a  short 
distance  on  the  walk,  it  was  not  safe,  and  was  guilty  of  neg- 
ligence in  not  leaving  it. 

Imputable  negligence  was  not  interposed,  by  instructions 
or  otherwise,  as  a  defense  in  the  trial  court. 

There  appears  no  reason  why  we  should  permit  it  to  be 
raised  for  the  first  time  in  this  court,  and  if  there  is,  we  see 
no  ground  upon  which  it  can  be  successfully  invoked. 

The  fact  that  plaintiff  continued  to  travel  upon  the  side- 
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walk,  after  she  discovered  the  defective  condition  thereof, 
did  not^^r  se  establish  negligence,  nor  did  the  fact  a  better 
and  safer  walk  might  have  been  taken,  conclusively  charge 
her  with  want  of  ordinary  care.  Clayton  v.  Brooks,  150 
111.  97;  Village  of  CuUom  v.  Justice,  161  111.  372. 

These  were  evidentiary  facts  proper  for  consideration,  to- 
gether with  all  other  circumstances  proven  in  the  case,  in 
determining  the  ultimate  fact,  which  was  whether  the  plaint- 
iff used  ordinary  care  for  her  own  safety.  Clayton  v. 
Brooks,  supra. 

The  principle  sought  to  be  announced  in  instructions 
Nos.  2,  8  and  9,  which  were  refused,  was  clearly  declared  in 
Nos.  1,  2,  3  and  4,  which  were  given.  Instruction  No.  10 
directed  the  attention  of  the  jury  to  a  mere  evidentiary 
fact  as  being  proper  for  their  consideration  in  arriving  at 
a  conclusion  as  to  whether  plaintiflf  exercised  due  care. 

The  purpose  most  likely  to  be  served  by  such  an  in- 
struction is  to  create  in  the  minds  of  the  jury  the  belief 
the  court  regarded  the  fact  thus  singled  out  as  entitled 
to  special  consideration  and  great  weight. 

This  is  to  invade  the  province  of  the  jury.  An  instruc- 
tion which  gives  prominence  to  an  inconclusive  fact  should 
be  refused.  Instructions  11,  12, 13,  14  and  15,  were  based 
upon  the  theory  facts  therein  set  forth  precluded  recov- 
ery. The  case  of  Clayton  v.  Brooks,  aupra^  is  authority 
such  facts  are  evidentiary  merely,  and  therefore  the  court 
properly  refused  them. 

The  jury  were  properly  instructed.  The  evidence  pre- 
sented fairly  a  question  of  fact  whether  plaintiff  had  ex- 
ercised due  care. 

There  is  no  ground  upon  which  we  should  assume  to 
declare  the  verdict  was  manifestly  wrong.  The  judgment 
is  affirmed. 
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Daniel  W.  Zinn  et  al.  y.  Mary  J.  Hazlett^  Administra- 
trix, etc.^  et  al. 

1.  Estoppel — Party  Claiming  Dower  in  Property  is  Estopped  from 
Denying  that  it  is  Real  Estate, — A  widow,  who  is  also  the  administra- 
trix of  her  deceased  husband's  estate,  who  has  treated  certain  property 
as  real  estate  by  claiming  and  obtaining  dower  therein  in  proceedings  to 
sell  the  same  for  the  payment  of  debts,  is  estopped  from  saying  that  it 
is  not  real  estate. 

2.  Dower — Owner  of^  MiLst  Contribute  to  Discharge  Incunibranees, — 
The  land  belonging  to  the  estate  of  a  deceased  person  was  divided  among 
his  widow  and  heirs  without  reference  to  a  mortgage  covering  i>art  of 
the  land  assigned  to  some  of  the  heirs.  At  a  later  date,  other  land,  for 
the  conveyance  of  which  a  bond  for  deed  had  been  given,  was  sold,  and 
the  proceeds  used  by  the  widow,  who  was  also  the  administratrix  of  her 
deceased  husband's  estate,  in  paying  off  the  mortgage  on  the  land  which 
had  been  previously  divided.  Held,  that  the  widow  should  be  required 
to  contribute  to  the  discharge  of  such  mortgage  in  the  proportion  the 
value  of  her  dower  bore  to  the  total  value  of  the  land  divided. 

Objections,  to  report  of  administratrix.  Appeal  from  the  Circuit 
Court  of  Christian  County;  the  Hon.  Jacob  Foue:b,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  21,  1896. 

A.  M.  Obafton  and  J.  C.  MoBEroB,  attorneys  for  appel- 
lants. 

In  the  adjustment  of  the  accounts  of  executors  and  admin- 
istrators, the  County  Court  has  equitable  jurisdiction  and 
may  adopt  equitable  procedure.  Millard  v.  Harris,  Exr.,  119 
111.  185;  In  the  Matter  of  the  Estate  of  Joel  Corrington,  124 
111.  363. 

Where  a  widow  joins  in  the  execution  of  a  mortgage  and 
her  husband  dies,  she  must  contribute  her  ratable  share  of 
the  mortgage  before  she  is  entitled  to  dower.  Selb  v.  Mon- 
tague, 102  111.  446;  Nofts  v.  Koss,  29  App.  301. 

While  it  is  true  that  the  administratrix  may  pay  oflf  claims 
that  have  not  been  presented  for  allowance,  she  assumes  the 
risk  of  having  the  same  allowed  in  her  account,  and  if  any 
equitable  reason  exists  why  she  should  not  have  credit  for 
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the  full  amount  of  the  claim,  or  any  item  thereof,  then  it  is 
the  duty  of  the  court  to  reject  such  part  of  such  account  or 
item.  Millard  v.  Harris,  snjpra;  In  the  Matter  of  Joel  Cor- 
rington,  i^ujpra;  see  also.  Walker  v.  Diehl,  79  111.  473;  Lynch 
V.  Hickey,  13  Brad.  139. 

Feank  p.  Dbennan,  attorney  for  appellees. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  controversy  in  this  case  arose  on  the  report  of  the 
administratrix  of  John  A.  Hazlett.  Briefly  stated,  the 
material  facts  are  as  follows:  In  1892,  said  Hazlett  died 
intestate,  owning  lands  in  three  different  sections,  aggregat- 
ing 360  acres. 

He  had  also  the  title  to  another  tract  of  eighty  acres, 
which  he  had  sold  on  credit  to  one  Rebecca  George,  to 
whom  he  had  delivered  a  bond  for  a  deed  signed  by  himself 
and  by  his  wife,  the  appellee,  conditioned  for  a  conveyance 
to  said  George  on  payment  of  the  unpaid  balance  of  $3,300. 
Shortly  before  his  death,  he  and  his  wife  executed  a  mort- 
gage on  120  acres  of  the  first  named  tract,  to  one  Helme, 
for  the  purpose  of  securing  the  payment  of  a  promissory 
note  of  $3,100,  bearing  seven  per  cent  interest  per  annum, 
which  mortgage  conveyed  the  dower  and  homestead  interest 
of  the  wife. 

In  due  time  after  his  death  the  wife  was  appointed  ad- 
ministratrix, and  in  her  inventory  she  included  the  obliga- 
tion of  said  Rebecca  George  for  the  purchase  of  said  eighty 
acres,  as  a  part  of  the  personal  assets  of  the  estate.  Later, 
a  petition  for  partition  was  filed  in  the  Circuit  Court  by^ 
some  of  the  heirs,  against  the  widow  ^nd  the  other  heirs,  as 
to  the  360  acres,  but  not  including  the  eighty  contracted  to 
George,  and  a  decree  was  entered  approving  the  report  of 
the  commissioners  assigning  certain  parcels  to  the  widow 
for  her  dower  and  homestead  estates,  and  dividing  the  resi- 
due among  the  heirs.  No  mention  was  made  in  the  parti- 
tion proceedings,  of  the  mortgage  to  Helme. 

The  land  so  assigned  to  the  widow  did  not  embrace  any 
part  of  that  included  in  said  mortgage. 
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Soon  after  this  decree  was  rendered,  an  arrangement  was 
made  between  said  Kebecca  George  and  the  administratrix, 
by  which  the  contract  of  sale  was  canceled  and  the  note 
returned  to  the  maker,  who  waived  all  claim  on  account  of 
a  cash  payment  of  $300,  made  when  the  contract  was  en- 
tered into,  and  thereupon  the  administratrix  reported  the 
matter  to.  the  County  Court  and  inventoried  the  eighty 
acre  tract  of  land  as  a  part  of  the  assets  of  the  estate. 

She  also  filed  a  petition  for  sale  of  said  tract  for  payment 
of  debts,  the  principal  item  of  which  was  the  said  note 
secured  by  the  mortgage  to  Helme,  which  note,  with  the 
mortgage,  was  then  held  by  W.  T.  Vandeveer. 

In  that  petition  she  claimed  dower  in  the  land,  but  asked 
that  the  sale  should  be  free  of  dower,  and  that  the  value 
thereof  might  be  ascertained  and  paid  to  her  in  money.  An 
order  of  sale  was  entered  according  to  the  petition  and  the 
land  was  sold  free  of  dower,  for  the  sum  of  $3,200. 

Afterward  she  presented  her  report  as  administratrix, 
charging  herself  with  money  received  from  various  sources, 
including  the  said  sum  of  $3,200,  and  asking  credit,  among 
other  items,  for  $3,451.48,  paid  in  discharge  of  said  note  and 
mortgage,  and  also  for  the  sum  of  $405.60,  which  she 
claimed  was  the  cash  value  of  her  dower  interest  in  said 
lands  which  she  had  so  sold  as  administratrix.  Exceptions 
were  filed  by  the  heirs  and  by  Daniel  W.  Zinn  and  others 
who  had  acquired  interests  in  the  lands  affected  by  the 
decree  in  partition. 

These  exceptions,  as  originally  presented,  challenged  the 
item  of  $405.60,  and  three  other  smaller  credits  asked  by 
the  report.  Subsequently  an  amendment  to  the  excep- 
tions was  filed  by  leave  of  the  court,  objecting  to  the  said 
item  of  $3,451.48  paid  on  account  of  said  note  and  mort- 
gage. The  matter  was  heard  by  the  court  and  an  order 
'  was  entered  sustaining  in  part  the  amended  exception  as  to 
the  item  last  mentioned,  reducing  it  from  $3,451.48  to 
$1,294.30,  requiring  the  report  to  be  amended  accordingly 
and  continuing  the  cause  for  final  report. 

From  this  order  the  said  Mary  Hazlett  prayed  an  appeal 
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to  the  Circuit  Court  which  was  allowed,  and  the  cause  was 
afterward  heard  in  the  Circuit  Court,  where  an  order  was 
entered  approving  the  report,  from  which  the  present  ap- 
peal is  prosecuted  by  the  heirs  and  owners  of  the  lands  em- 
braced in  the  decree  of  partition. 

The  first  question  is,  what  was  included  in  the  appeal  from 
the  County  to  the  Circuit  Court.  It  will  be  noticed  that 
there  were  separate  exceptions  to  five  different  items  of 
credit,  and  that  the  order  of  the  County  Court,  in  terms,  af- 
fected but  one  of  them,  the  amount  paid  on  the  note  and 
mortgage,  and  did  not  refer  to  or  dispose  of  the  others, 
though  perhaps  the  fair  construction  of  the  order  is  that  it, 
in  effect,  overruled  them. 

Be  this  as  it  may,  very  clearly  the  appeal,  which  was  by 
Mrs.  Hazlett,  carried  up  merely  the  item  of  $3,451.48,  and 
the  exception  thereto.  Millard  v.  Harris,  1 19  III.  185.  There 
was  no  appeal  from  the  ruling  on  the  other  items,  if  indeed 
there  was  a  ruling  thereon,  and  so  the  question  as  to  the 
credit  of  $405.60  for  the  value  of  the  dower  interest  in  the 
eighty  acre  tract  sold  to  George  and  not  embraced  in  the 
decree  of  partition,  was  not  before  the  Circuit  Court  and  is 
not  before  this  court. 

As  to  the  item  embraced  in  the  appeal  for  money  paid  to 
Vandeveer  in  discharge  of  the  note  and  mortgage,  the  point 
is  made  by  appellants,  that  it  was  the  duty  of  the  widow,  if 
she  wished  to  assert  her  right  of  dower  in  the  land  affected 
by  the  mortgage,  to  contribute  her  ratable  share  of  the  in- 
cumbrance, and  the  case  of  Selb  v.  Montague,  102  111.  446, 
is  cited  in  support  of  the  position. 

On  the  other  hand  it  is  contended  that  the  doctrine  of 
that  case  is  not  applicable,  because  the  widow  is  not  asking 
for  dower  in  the  lands  affected  by  the  partition  decree;  that 
whatever  was  assigned  to  her,  under  that  decree,  she  may 
retain,  and  that  no  question  as  to  the  propriety  of  that  de- 
cree can  arise  here.  In  that  decree,  as  already  stated,  there 
was  no  reference  to  the  mortgage,  and  the  rights  of  the 
widow  and  heirs  were  disposed  of  as  though  there  was  no 
such  incumbrance.    The  widow  was  assigned  her  dower  in 


414       •     Appellate  Couets  of  Illinois. 

Vol.  67.]  Ziiin  v.  Hazlett. 

all  the  lands  aflfected  by  the  decree  just  as  if  they  were  not 
so  incumbered,  and  while  the  parcels  assigned  to  her  did 
not  embrace  that  included  in  the  mortgage,  yet  it  is  ob- 
vious that  she  received  her  dower  in  the  mortgaged  land 
the  same  as  the  other.  If  the  mortgage  had  been  fore- 
closed, and  the  land  therein  conveyed  had  been  appropriated 
to  the  payment  of  that  debt,  it  would  seem  clear  that  ac- 
cording to  the  principle  of  Selb  v.  Montague,  the  heirs  to 
whom  that  land  was  set  off  might  have  called  on  her  for 
contribution,  because  she  had  taken  other  land  (which  other- 
wise they  would  have  gotten  in  part)  on  account  of  her 
dower  in  that  land.  Turning  now  to  the  George  land,  it  is 
to  be  remembered  that  it  had  been  bargained  by  Hazlett, 
his  wife  also  executing  the  contract  for  deed,  and  that  the 
note  held  for  the  unpaid  purchase  money  was  listed  as  per- 
sonal assets  in  the  inventory,  and  properly  so.  When  the 
arrangement  was  made  by  which  that  contract  was  canceled 
and  the  note  returned,  the  land  was  inventoried  in  lieu  of 
the  note.  Was  the  character  of  the  item  changed  from  per- 
sonal to  real  by  that  transaction  ? 

Whatever  might  be  the  conclusion  on  that  point,  when 
separately  considered,  it  must  be  noticed  that  the  adminis- 
tratrix, being  the  widow,  has  treated  the  property  as  real 
estate  by  claiming  and  obtaining  dower  therein  in  the  pro- 
ceedings to  sell  for  the  payment  of  debts. 

She  had  also  presented,  and  had  allowed,  a  demand  for  the 
value  of  that  dower,  and  she  is  estopped  to  say  it  was  not 
real  estate. 

It  follows  that  the  land  of  the  heirs  has  been  appropri- 
ated to  the  payment  of  the  mortgage  debt,  thereby  reliev- 
ing the  mortgaged  land  of  the  incumbrance,  so  that  in  sub- 
stance and  effect  she  is  enjoying  her  dower  in  that  land 
without  making  any  contribution  whatever  to  discharge 
the  incumbrance  thereon. 

Had  the  personal  estate  been  sufficient  to  pay  that  debt 
it  might  have  been  so  applied,  and  then  the  dowress  would 
have  been  exempt  from  any  liability  on  account  of  the 
incumbrance;  but  because  the  personalty  was  not  sufficient 
the  land  has  necessarily  been  resorted  to  and  the  heirs  have 
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paid  the  debt  pro  tanto^  which  is  equivalent  to  a  purchase 
by  them  of  that  interest  in  the  estate  which  was  held  by  the 
mortgagee,  and  which,  of  course,  is  paramount  to  the  right 
of  dower.  Ordinarily  the  question  of  contribution  arises 
when  the  widow  asserts  her  dower  in  a  direct  proceeding 
against  the  mortgagee  and  the  others  interested  in  the 
estate. 

But  the  principle  must  be  the  same,  whether  she  proceeds 
directly  or  indirectly.  Though  she  was  not  the  complain- 
ant in  the  partition  proceedings,  and  though  the  mortgagee 
was  not  a  party,  yet  she  received  her  dower  in  the  mort- 
gaged land  by  its  equivalent  in  other  land,  and  while  obtain- 
ing dower  in  the  eighty  acre  tract,  the  George  land,  she  has 
applied  the  proceeds  of  that  l^nd  to  the  extinguishment  of 
the  mortgage.  She  ought,  therefore,  to  be  charged  with 
what  would  have  been  her  equitable  contribution  to  the 
amount  which  the  George  land  has  furnished  in  payment  of 
the  mortgage.  The  value  of  her  dower  in  the  mortgaged  land 
should  be  computed,  and  then  she  should  be  required  to  con- 
tribute a  proportion  of  the  amount  furnished  by  the  pro- 
ceeds of  the  George  land,  which  should  be  the  same  propor- 
tion that  the  value  of  her  dower  bears  to  the  entire  value 
of  the  mortgaged  land.     Nofts  v.  Koss,  29  111.  App.  301. 

The  amount  so  ascertained  should  be  deducted  from  the 
credit  of  $3,451.48  asked  by  the  report. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings,  consistent  with  the  view  herein 
expressed. 


People  of  the  State  of  Illinois  ex  rel.  H.  D.  Fortune 

T.  The  President  and  Board  of  Trustees  of 

the  Town  of  Pleasant  HilL 

1.  Mandamus— Coercion  of  Municipal  Corporafton«.— It  is  not 
proper  to  coerce  a  town  by  mandamus  to  exercise  jurisdiction  over  an 
alleged  street,  the  existence  of  which  it  in  good  faith  denies,  where  such 
writ,  if  granted,  would  expose  the  town  to  the  hazard  of  liability  in 
damages. 
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Man  damns. —Error  to  the  Circuit  Court  of  Pike  County;  the  Hon. 
Jefferson  Orr,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1806.    Affirmed.    Opinion  filed  November  21,  1896. 

Williams  &  Williams,  attorneys  for  plaintiff  in  error. 

Matthews,  Higbee  &  Grigsby,  attorneys  for  defendants 
in  error. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  was  a  petition  for  a  writ  of  mandamus  commanding 
the  president  and  trustees  of  the  appellee  town  to  remove  a 
certain  fence  which,  as  the  petitions  alleged,  had  been  erected 
upon  and  obstructed  a  street  of  the  town. . 

The  answer  denied  the  locus  in  quo  was  a  street  of  the 
municipality. 

Upon  a  hearing  the  Circuit  Court  dismissed  the  petition. 

It  was  developed  by  the  testimony  that  it  was  a  matter 
not  free  from  doubt  whether  a  street  existed  as  claimed, 
and  that  the  town,  in  good  faith,  denied  the  existence 
thereof. 

It  was  not  a  case  where,  without  the  writ,  there  would  be 
a  denial  of  justice. 

An  appropriate  and  effectual  remedy  is  provided  by  Sees. 
221  and  222  of  the  Criminal  Code.  Resort  to  it  would  have 
brought  into  court  the  person  who  built  the  fence,  the 
wrong-doer,  if  there  was  a  street  there.  The  writ  of  man- 
damus if  granted  would  expose  the  defendant  in  error  to 
the  hazard  of  liability  in  damages. 

The  court  correctly  ruled  it  was  not  proper  to  coerce  the 
town  by  mandamus  to  exercise  jurisdiction  over  the  alleged 
street.  14:  Amer.  and  Eng.  Ency.  of  Law,  206;  Elliot  on 
Roads  and  Streets,  517;  State  ex  rel.  v.  Buhler,  90  Mo.  560. 

The  judgment  is  affirmed. 
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Town  of  Pleasant  t.  Michael  Clannin. 

1.  Questions  op  Fact — Far  tJie  Jury.— Where  the  testimony  was  con- 
flicting and  it  does  not  appear  that  the  verdict  was  manifestly  wrong, 
or  was  the  result  of  passion,  prejudice  or  mistake,  it  will  not  be  dis- 
turbed. 

Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Fulton  County;  the  Hon.  Jefferson  Orr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 

William  A.  Babcock  and  Harry  M.  Waggoner,  attor- 
neys for  appellant. 

M.  P.  Rice,  attorney  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  under  the  statute  to  impose  a  fine 
upon  appellee  under  the  charge  he  had  obstructed  a  public 
highway,  by,  as  it  was  alleged,  constructing  a  fence  within  the 
limits  thereof. 

He  contended  the  fence  was  on  the  boundary  line  of  his 
premises  and  the  highway.  The  jury  decided  the  question 
in  his  favor.  The  township  appealed  and  asks  reversal  upon 
the  sole  ground  the  verdict  is  against  the  evidence. 

We  have  read  the  testimony  produced  to  the  jury  and 
considered  the  arguments  (oral  and  printed)  of  counsel. 
The  testimony  was  much  in  conflict;  it  was  the  peculiar 
province  of  the  jury  to  determine  the  truth  of  the  contro- 
versy. No  reason  appears  why  we  should  regard  their  find- 
ings as  manifestly  wrong,  or  to  have  been  the  result  of  pas- 
sion, prejudice  or  mistake.  The  judgment  is  affirmed  by  the 
operation  of  the  familiar  rule  applicable  in  such  cases. 

Vol.  LXTn  S7 
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Edward  0.  Smith  et  al.  y.  Sarah  L.  Enox  Goodrich, 

etc. 

1.  Deeds — Deposit  of,  in  Escrow  to  Secure  Payment  of  Note — Rights 
of  the  Parties. — A  deed  was  deposited  in  escrow  with  the  understand- 
ing that  it  should  not  be  delivered  until  a  note  for  the  balance  of  the 
purchase  price  of  the  land  therein  described  was  paid.  Held,  that  such 
condition  was  for  the  security  of  the  payee  of  the  note,  and  that  he 
might  order  that  the  deed  be  delivered  at  any  time  without  payment  of 
the  note»  or  transfer  the  note  to  any  one,  and  deliver  the  deed,  if  the 
holder  of  the  note  consented  such  course  might  be  taken. 

2.  FiLiNO — What  Amounts  to. — The  delivery  of  a  claim  to  a  county 
clerk  for  the  purpose  of  exhibiting  it  as  a  claim  against  an  estate,  con- 
stitutes filing  and  exhibition  thereof  to  the  court,  though  the  clerk  may 
neglect  to  note  the  fact  upon  the  claim. 

3.  Practice — WTien  Objection  to  Jurisdiction  of  Equity  Can  Not  be 
Raised  on  Appeal. — ^The  decree  of  a  court  of  chancery  rendered  in  a 
case  involving  the  affairs  of  an  estate,  which  was  fully  litigated  by  the 
parties  without  objection  to  the  jurisdiction,  can  not  be  held  for  naught 
in  a  court  of  review,  upon  the  ground  that  the  court  had  no  power  to 
hear  and  determine  the  matter. 

Bill  for  Partition. — Intervening  petition.  Appeal  from  the  Circuit 
Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 

BuNN  &  Park  and  "W.  0.  Outtbn,  attorneys  for  appel- 
lants. 

W.  C.  Johns,  attorney  for  appellee. 

Mr.  Presiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

Under  a  decree  entered  in  a  proceeding  in  chancery  for 
the  partition  of  the  real  estate  of  one  E.  O.  Smith,  deceased, 
to  which  proceeding  the  heirs  of  said  deceased  were  parties, 
the  master  in  chancery  sold  certain  of  such  realty  and  had 
in  his  hands  funds  arising  from  the  sale. 

The  Circuit  Court  on  the  petition  of  appellee  entered  an 
order  directing  the  master  to  appropriate  a  portion  of  such 
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f ands  to  the  paymeat  of  a  claim  held  against  the  deceased 
by  the  appellee.  This  appeal  questions  the  correctness  of 
this  order. 

Appellee's  claim  is  based  upon  a  note  executed  by  said  E. 
O.  Smith,  deceased,  to  John  C.  and  Edward  Coleman  for 
$2,500,  being  the  unpaid  balance  of  the  purchase  price  of  a 
lot  in  San  Jose,  Cal.  The  note  and  a  deed  executed  bv  the 
Colemans  conveying  the  lot  to  the  deceased,  were  deposited 
with  one  Williams  in  California  with  the  understanding  the 
deed  should  not  be  delivered  until  the  note  had  been  paid. 
Said  E.  O.  Smith,  deceased,  and  Kathereyne  S.  Smith,  his 
wife,  entered  into  the  possession  of  the  lot;  he  built  a  resi- 
dence thereon  and  they,  occupied  it  as,  and  it  became,  and 
was,  at  the  time  of  his  death,  their  homestead  under  the 
laws  of  the  State  of  California. 

After  his  death,  the  appellee,  who  it  is  claimed  was  acting 
at  the  instance  of  and  collusively  w^ith  the  widow  of  E.  O. 
Smith,  paid  the  amount  due  on  the  note  and  it  was  assigned 
by  the  Colemans  to  her.  At  the  same  time  the  deed  for 
the  lot  was  surrendered  by  the  depositary  in  escrow  and 
spread  of  record  in  the  proper  oflBice  in  California.  The 
premises  were  then,  by  virtue  of  proper  proceedings  under 
the  laws  of  that  State,  relating  to  homesteads,  set  oflf  in  fee 
to  the  widow  of  said  deceased  as  her  homestead.  Judg- 
ment was  entered  on  the  note  against  the  estate  in  favor  of 
appellee  in  the  Probate  Court  in  Santa  Clara  county  in 
California,  but  aside  from  the  homestead  property  before 
mentioned,  there  was  not  sufficient  assets  in  that  State  to 
pay  the  judgment.  The  appellee  thereupon  sought  to 
have  property  in  Illinois,  of  which  the  deceased  was  the 
owner  at  the  time  of  his  death,  applied  to  the  satisfaction 
thereof.  The  administrator  in  Illinois  had  not  funds  to 
pay  it,  and  therefore  appellee  applied  to  the  Circuit  Court 
for  an  order  upon  the  master. 

The  condition  of  the  deposit  of  the  deed  in  escrow,  that 
it  should  not  be  delivered  until  the  note  had  been  paid,  was 
solely  for  the  security  of  the  Colemans,  and  it  was  entirely 
competent  for  them  to  order  the  deed  to  be  delivered  at 
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any  time  without  payment  of  the  note,  or  to  transfer  the 
note  to  any  one  and  deliver  the  deed,  if  the  holder  of  the 
note  consented  such  course  might  be  taken. 

Had  the  deed  to  the  lot  been  delivered  and  the  note  se- 
cured by  mortgage,  clearly,  it  would  have  been  lawful  for 
the  administrator  to  have  treated  the  indebtedness,  evidenced 
by  the  note,  as  in  nowise  ditferent  from  other  claims 
against  the  estate,  and  to  pay  it  out  of  the  assets  if  pre- 
sented for  payment  and  allowed,  and  this  would  have  been 
true  whether  the  mortgagee  or  his  assignee  held  and  pre- 
sented the  note,  and  also  though  its  payment  released  the 
lien  of  the  mortgage  and  left  the  homestead  property  free 
from  incumbrance. 

The  arrangement  whereby  the  deed  was  deposited  in 
escrow  created  an  equitable  mortgage  or  lien  upon  the  lot, 
and  the  situation  and  rights  of  the  parties  hereto  were  the 
same  as  they  would  have  been  had  a  mortgage  to  secure  the 
notes  been  executed  by  the  deceased  in  due  form  of  law. 
The  purchaser  of  the  note  was  not  more  bound  by  any  rule 
of  law  or  equity  to  rely  first  upon  and  enforce  his  equitable 
lien  than  he  would  have  been  to  enforce  the  lien  of  the 
mortgage,  had  such  security  been  given. 

The  contention  the  appellee  was  bound  to  carry  out  the 
conditions  of  the  escrow  by  leaving  the  note  on  deposit 
with  the  deed  until  the  note  should  be  paid  is  not  tenable. 
As  before  remarked,  this  condition  was  for  the  benefit  and 
security  of  the  holders  of  the  note.  They  had  full  right  so 
far  as  the  heirs  of  the  deceased  were  concerned  (and  the  in- 
terests of  the  creditors  are  not  here  involved),  to  surrender 
this  special  security  and  rely  upon  the  general  assets  for 
payment.  So  far  as  the  heirs  are  concerned  the  widow  was 
entitled  to  have  the  homestead  free  from  indebtedness  in- 
curred in  purchasing  or  making  improvements  upon  it,  if 
the  assets  of  the  estate  of  the  husband  were  sufiicient  to 
discharge  such  indebtedness. 

Appellee's  claim  was  delivered  to  the  county  clerk  of  Ma- 
con county,  Illinois  (being  the  county  in  Illinois  wherein 
administration  on  the  estate  of  the  deceased  was  pending), 
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within  the  time  required  by  the  statute,  and  at  the  same  time 
the  claims  of  other  persons  against  the  estate  were  also  de- 
livered to  said  clerk. 

These  claims  were  inclosed  in  one  wrapper  and  the  clerk 
placed  his  file  mark  upon  the  wrapper  only.  The  delivery 
of  the  claim  to  the  county  clerk  was  for  the  purpose  of  ex- 
hibiting it  as  a  claim  against  the  estate,  and  such  delivery 
constituted  "  filing  "  the  claim  with  the  clerk  and  an  exhi- 
bition thereof  to  the  court,  although  the  clerk  may  have 
neglected  to  note  the  fact  in  writing  upon  the  claim. 
Moreover,  the  notation  by  the  clerk  on  the  wrapper  which 
inclosed  this  and  other  claims,  might  very  properly  be  held 
to  be  a  filing  of  each  of  the  claims. 

The  jurisdiction  of  the  Circuit  Court  in  chancery  sitting 
to  adjudicate  upon  and  direct  payment  of  the  claim  can  not 
be  raised  in  this  court  for  the  first  time.  Jurisdiction  of 
the  administration  of  estates  was  originally  in  courts  of 
equity,  but  in  this  State,  in  view  of  the  creation  by  statute 
of  courts  of  probate,  it  has  become  the  practice,  amounting 
almost  to  a  rule  in  courts  in  chancerv,  not  to  assume  to  ex- 
ercise  such  jurisdiction  except  in  cases  when  the  power  of 
the  courts  of  probate  is  inadequate. 

But  the  decree  of  a  court  of  chancery  rendered  in  a  case 
involving  the  affairs  of  an  estate  which  was  fully  litigated 
by  the  parties  and  without  objection  to  the  forum  can  not 
be  held  for  naught  in  a  court  of  review  upon  the  ground 
the  court  had  not  power  and  jurisdiction  to  hear  and  de- 
termine the  matter.  It  is  argued  the  jurisdiction  of  the 
court  is  raised  by  certain  averments  in  the  answer  to  the 
petition  of  appellees. 

The  averments  referred  to  are  only  to  the  effect  the  claim 
is  inequitable  and  barred,  because  not  exhibited  within  the 
time  limited  by  the  provisions  of  the  statute.  Nothing 
otherwise  in  the  record  indicates  the  appellants  question  the 
power  of  the  court  to  hear  and  determine  its  contention. 

The  only  objection  pointed  out  in  the  brief  to  the  ad- 
missibility of  testimony  received  by  the  court  in  support  of 
the  claim  is  that  it  was  incompetent  under  the  ruling  of  the 
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Supreme  Court  in  McGarvey  v.  Darnell,  134  111.  367.  In 
that  case  it  was  ruled  the  transcript  of  a  judgment  of  the 
Probate  Court  of  another  State  allowing  a  claim  against  an 
administrator  in  that  State  was  not  competent  to  establish 
the  claim  exhibited  against  an  administrator  appointed  in 
and  under  the  laws  of  this  State  to  administer  upon  assets 
here. 

In  the  case  at  bar  the  note  of  the  deceased  was  pro- 
duced in  evidence,  and  it  and  the  transcript  of  the  judgment 
rendered  in  the  court  in  California  constituted  the  evidence 
of  the  right  of  appellee  to  recover. 

We  think  the  decree  is  right  upon  the  merits  and  the 
record  free  from*  error.     Decree  aflBrmed. 


John  Bennett^  impleaded  with  David  A.  Baird  et  al.^ 

V.  Emily  F.  Baird. 

1.  Practicb — What  Bill  of  Exceptions  Sfiould  Show. — It  can  not  be 
assigned  for  error  that  the  trial  court  refused  a  change  of  venue  where  it 
does  not  appear  from  the  biU  of  exceptions  that  any  notice  of  the  appli- 
cation for  such  change  was  given.  A  copy  among  tlie  orders  and  files 
of  the  case  of  a  paper  purporting  to  contain  such  notice  and  service 
thereof  is  not  sufficient. 

2.  Pleas — Effect  of  Amendment  of  Declaration  Upon. — Where  three 
defendants  are  declared  against  jointly,  one  of  them  files  a  plea  denying 
joint  liability,  and  the  case  is  subsequently  dismissed  as  to  another,  and 
the  declai'ation  amended  so  as  to  declare  against  the  two  remaining  de- 
fendants only,  the  plea  will  be  regarded  as  denying  no  more  than  is  al- 
leged by  the  declaration  as  amended. 

3.  Limitations —  WJiat  is  Not  New  Cause  of  Action. — Where  a  suit  is 
dismissed  as  to  one  of  several  defendants  who  have  been  sued  on  an  alleged 
joint  liability,  and  the  declaration  is  amended  to  correspond,  it  is  proper 
to  refuse  to  permit  the  defendant  to  file  a  plea  of  the  statute  of  limita- 
tions, predicated  upon  the  theory  that  a  new  cause  of  action  was  set  up  by 
the  amended  declaration. 

4.  Same — Effect  of  the  Execution  of  Note  for  Interest. — The  execu- 
tion of  a  note,  being  interest  for  the  amount  of  the  interest  due  on  an- 
other note,  the  transaction  being  regarded  by  the  parties  as  a  payment, 
and  the  original  note  being  credited  accordingly,  will  be  regarded  as  a 
payment,  and  wiU  operate  to  bar  the  statute  of  limitations. 
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Assampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Ck)urt 
of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre^ 
siding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  November  21,  1896. 

Lawrence  &  Lawrence,  and  Wm.  A.  Young,  attorneys 
for  appellant. 

Salmans  &  Draper,  attorneys  for  appellee, 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  controvers}^  has  been  here  twice  before.  (53  111. 
App.  211,  61  Id.  72.) 

On  the  last  trial  the  plaintiff  recovered  against  Baird  and 
Bennett  the  amount  due  on  the  note,  $1,976.88,  and  the  latter 
prosecutes  the  present  appeal.  It  is  assigned  as  error  that 
the  court  refused  a  change  of  venue  asked  by  Bennett  and 
Green.  It  does  not  appear  from  the  bill  of  exceptions  that 
any  notice  of  the  application  was  given.  The  clerk  has 
copied,  among  the  orders  and  files  of  the  case,  a  paper  pur- 
porting to  contain  such  notice  and  service  thereof,  but  it 
can  not  be  so  preserved. 

The  point  must  therefore  be  overruled. 

Another  assignment  is  that  the  court  permitted  the  de- 
fault of  Baird  to  be  set  aside.  This  can  not  be  the  subject 
of  complaint  by  the  appellant;  but  if  it  could,  such  action 
of  the  court  was  discretionary,  and  there  is  no  reason  to 
sav  the  discretion  was  abused. 

The  third  error  assigned  is  that  the  court  sustained  the 
motion  of  Green  for  an  involuntary  non-suit  as  to  him.  We 
have  twice  held  that  his  plea  of  the  statute  of  limitations 
was  supported  by  the  proof;  hence,  he  was  entitled  to  judg- 
ment. It  appears  from  the  abstract  that  when  the  plaintiff's 
case  was  closed  a  motion  was  interposed  on  behalf  of  Green 
for  an  involuntary  non-suit,  whereupon  the  plaintiff  asked 
leave  to  amend  the  declaration  so  as  to  declare  against 
Baird  and  Bennett  only,  and  dismiss  as  to  Green,  which 
leave  was  granted,  and  the  suit  was  dismissed  as  to  Green. 
The  declaration  was  amended  by  interlineation  and  the 
court  ordered  the  same  to  be  refiled. 
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A  dismissal  of  the  suit,  merely,  was  less  than  Green  was 
entitled  to,  but  he  is  not  complaining,  nor  can  the  objection 
be  made  for  him  by  Bennett.  Just  what  amendment  was 
made  to  the  declaration  is  not  disclosed  by  the  abstract  but 
presumably  it  Avas  appropriate.  The  defense  of  Green  Avas 
personal  to  himself  and  did  not  interfere  with  the  right  of 
the  plaintiff  to  proceed  against  the  other  defendants,  nor 
can  the  appellant  insist  that  his  plea  denying  joint  liability 
should  be  found  for  him.  When  Green  was  dismissed  the 
plea  was  to  be  regarded  as  den3ang  no  more  than  was  then 
in  effect  alleged  by  the  declaration  that  Baird  and  Bennett 
jointly  promised,  and  that  Green  had  such  personal  de- 
fense. 

Neither  was  it  error  to  refuse  to  permit  appellant  to  file 
a  plea  of  statute  of  limitations  predicated  upon  the  theory 
that  a  new  cause  of  action  was  set  up  by  the  amended  dec- 
laration. It  was  but  a  re-statement  of  the  original  cause 
of  action  so  far  as  appellant  was  concerned.  Nothing  new 
had  transpired.  The  non-liability  of  Green  had  indeed  been 
established  upon  a  defense  personal  to  him  which  left  apjiel- 
lant  liable  to  plaintiff  jointly  with  Baird,  and  severally  for 
the  full  amount  of  the  note,  but  it  is  not  apparent  how  any 
new  cause  of  action,  so  far  as  the  plaintiff  was  concerned, 
was  thereby  developed. 

It  is  inconceivable  that  the  sustaining  of  this  personal 
defense  of  Green  could  operate  to  relieve  the  appellant  as 
against  the  plaintiff  in  the  way  suggested. 

Objection  is  made  as  to  the  exclusion  of  testimony  offered 
by  appellant  as  to  which  note  was  shown  him  by  Lindley, 
the  attorney  of  plaintiff,  and  what  Lindley  then  said  about  it. 

It  is  not  very  clear  what  this  evidence  would  have 
amounted  to  nor  how  the  plaintiff  ought  to  be  prejudiced 
by  what  might  have  passed  between  her  attorney  and  the 
appellant  in  her  absence,  but  the  appellant  seems  to  have 
labored  under  a  confused  impression  that  the  note  shown 
him  by  Lindley  was  not  the  note  in  suit  but  another  and 
quite  different  one.  However,  Lindley  afterward  came  on 
the  stand  and  testified  distinctly  that  the  note  sued  on  was 
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the  only  one  he  or  his  firm  ever  had.  As  the  appellant  made 
no  further  oflfer  of  proof  on  the  point  it  is  to  be  inferred 
that  he  was  satisfied,  and  that  he  abandoned  the  position 
previously  taken  or  suggested  by  him  in  that  regard. 

Another  assignment  of  error  is  the  admission  of  the  $206 
note  because  it  did  not  amount  to  payment,  and  was  noth- 
ing more  than  a  promise  to  pay,  and  therefore  did  not 
operate  to  bar  the  statute  of  limitations.  This  transaction 
was  intended  and  treated  by  the  parties  as  a  payment,  and 
the  original  note  was  so  credited.  It  was  expected  that  the 
note  thus  given  would  shortly  be  taken  up  by  a  brother  of 
Baird,  who  had  ordered  a  buggy  from  the  shop,  but  for 
some  reason  he  did  not  get  the  buggy  and  did  not  pay  the 
note.  This  explanation  of  the  reason  for  giving  the  note 
was  not  brought  to  our  notice  heretofore,  but  without  ex- 
planation, the  transaction  would  have  the  same  eflFect  as 
though  the  money  had  been  paid  by  Baird  and  Bennett  to 
the  plaintiff  and  by  the  latter  loaned  back  to  them.  By  it 
the  creditor  received  an  independent  and  distinct  obliga- 
tion for  the  payment  of  the  interest  with  interest  thereon. 

Without  it  the  interest  then  accrued  would  have  borne 
no  interest,  and  this  circumstance  alone  was  enough  to  make 
the  note  in  substance  and  fact  a  new  undertaking,  so  that 
holding  both  notes  the  plaintiff  could  enforce  the  original 
only  to  the  extent  of  the  principal  and  interest  accruing 
after  the  date  of  the  new  one. 

The  law  will,  therefore,  treat  the  transaction  as  the  par- 
ties treated  it — ^as  a  payment. 

No  error  is  perceived  in  the  admission  in  evidence  of  the 
contmct  between  Bennett,  Baird,  Green  and  Miller  and  the 
letter  of  appellant.  These  tended  to  throw  some  light  upon 
the  matter  in  dispute,  and  being  relevant,  were  admissible. 

The  principal  question  of  fact  was  whether,  assuming  that 
the  giving  of  the  original  note  was  not  within  the  scope  of 
the  partnership  agreement,  it  was  given  with  the  knowledge 
and  consent  of  all  the  parties  for  money  loaned  by  the 
plaintiff,  and  used  by  them  in  furtherance  of  their  joint 
enterprise. 
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On  this  point  the  evidence,  though  conflicting,  was  suffi- 
cient to  support  the  verdict,  the  jury  having  fairly  exercised 
their  peculiar  province  of*  determining  to  which  witnesses 
the  greater  credit  should  be  given. 

Another  and  scarcely  less  important  question  of  fact  was 
whether  appellant  authorized  the  giving  of  the  interest  note. 
Here,  too,  the  jury  had  to  settle  a  conflict  of  evidence. 

On  both  points  the  proof  offered  by  the  plaintiff  was  suf- 
ficient of  itself  to  support  the  conclusion  reached,  and  though 
it  was  opposed  by  that  offered  on  the  part  of  appellant  we 
find  no  sufficient  reason  for  saying  that  the  verdict  should 
be  set  aside. 

The  position  of  plaintiff  is  not  so  strange  or  unreasonable 
as  to  excite  suspicion  aside  from  the  fact  that  she  is  the 
sister  of  defendant  Baird,  by  whom  the  business  was  mainly 
transacted. 

No  doubt  this  circumstance  was  duly  pressed  upon  the 
attention  of  the  jury  and  they  were  led  to  scrutinize  the 
oral  testimony  with  proper  care  and  caution.  At  least  this 
is  to  be  presumed.  It  is  also  to  be  presumed  that  this  con- 
sideration and  all  others  fairly  involved  were  urged  before 
the  trial  court  on  the  motion  for  new  trial  and  that  the 
whole  subject  was  fully  discussed. 

We  can  not  settle  such  a  dispute  any  better  than  that 
court  and  jury;  on  the  contrary,  as  has  so  often  been  held 
in  like  cases,  we  are  less  favorably  situated  for  that  purpose. 

In  this  dispute  is  involved  the  whole  controversy.  Ko 
objection  is  specifically  made  to  the  ruling  of  the  court  in 
the  matter  of  instructions. 

The  brief  calls  attention  to  the  refusal  of  the  court  to 
give  an  instruction  asked  by  appellant  as  to  the  execution 
of  the  note  without  pointing  out  the  propriety  of  the  in- 
struction. 

On  turning  to  the  abstract  we  find  that  the  court  properly 
modified  the  instruction  so  as  to  include  the  idea  that  de- 
fendant might  be  liable,  though  he  did  not  personally  sign 
the  note,  if  he  authorized  another  to  do  so  for  him,  and  gave 
it  as  so  modified.    It  is  suggested  also,  that  five  other  in- 
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structions  asked  by  appellant,  which  the  court  refused, 
should  have  been  given.  They  are  not  set  out  in  the  brief, 
nor  their  substance  stated,  but  we  have  referred  to  the  ab- 
stract and  find  all  that  was  pertinent  or  necessary  contained 
in  them  is  embraced  in  others  that  were  given.  The  law 
applicable  seems  to  be  fairly  and  sufficiently  stated  in  the 
series  given  at  the  instance  of  both  parties  and  one  which 
apparently  was  by  the  court  of  its  own  motion. 
The  judgment  will  be  affirmed. 


J.  G.  Maloney  and  Eate  Y.  Maioney  v.  Melinda  Dailey. 

1.  iNTOXiCATma  lAQVOBa— Responsibility  for  Intoxication — A  Qiies- 
tionfor  the  Jury. — In  a  suit  against  a  saloon-keeper  for  causing  the  in- 
toxication of  plaintiffs  husband,  it  appeared  that  the  husband  became 
intoxicated  in  the  defendant's  saloon  and  while  in  that  condition  went 
to  a  place  some  distance  from  his  home  where  he  obtained  more  liquor 
and  continued  his  debauch  for  several  days,  and  that  plaintiff  sustained 
expense  in  going  after  him  and  bringing  him  back.  Heldy  that  it  was  a 
fair  question  for  the  jury  how  far  the  defendant  was  responsible  for  this 
debauch. 

2.  Same — Conclusions  as  to  Cause  of  Intoxication  Objectionable. — 
In  a  suit  against  a  saloon-keeper  for  causing  the  intoxication  of  plaint- 
iffs husband,  the  husband  should  not  be  asked  whether  the  intoxication 
relied  upon  was  the  same  one  upon  which  plaintiff  had  recovered  against 
another  defendant.  It  was  for  the  jury  to  determine  that  question  after 
hearing  the  facts  as  they  occurred,  and  the  conclusion  of  a  witness  is 
objectionable. 

8.  Same — Injury  to  Means  of  Support — What  Proper  Proof  of — In 
a  suit  against  a  saloon-keeper  for  causing  the  intoxication  of  plaintiff's 
husband,  evidence  that  the  husband  failed  to  pay  his  rent  and  that  he 
had  borrowed  money  to  pay  for  treatment  for  the  liquor  habit,  shows 
that  his  estate  was  wasted  and  that  he  was  involved  in  debt  by  his  appe- 
tite for  drink  and  thus  directly  tends  to  prove  that  plaintiff  was  injured 
in  her  means  of  support. 

4.  Same — Injury  to  Means  of  Support — Consent  to  Sale  Not  a  Bar  to 
Recovery. — In  a  suit  against  a  saloon-keeper  for  causing  the  intoxication 
of  plaintiffs  husband,  a  statement  by  the  plaintiff  to  the  defendant  that 
she  did  not  care  if  her  husband  got  liquor  of  him,  if  he  (the  husband) 
did  not  get  too  much,  does  not  bar  an  action  for  actual  damages  caused 
by  such  intoxication. 
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5.  SAME—l7\iury  to  Means  of  Support — What  May  he  Considered, — 
Li  a  suit  for  causing  the  intoxication  of  plaintifTs  husband,  an  instruc- 
tion which  advises  the  jury  that  a  wife  may  be  injured  in  her  means 
of  support  where  her  husband's  ability  to  furnish  her  with  the  comfoi-ts 
of  life  is  lessened  or  destroyed,  although  she  may  not  be  deprived  of  the 
bare  necessaries  of  life,  is  substantially  correct. 

6.  Instructions — When  Technicallnaccura^cies Not  Objectionable. — 
A  mere  technical  inaccuracy  in  an  instruction  upon  a  point  not  in  dis- 
pute will  not  vitiate  the  judgment. 

7.  Evidence—  Will  Not  be  Excluded  Becatise  it  Reflects  upon  a  Party 
to  the  Suit. — Plaintiff  will  not  be  debarred  from  giving  the  details  of 
an  act  complained  of,  because  by  so  doing  the  defendant  would  appear 
to  be  guilty  of  an  infraction  of  a  statute  not  relied  upon  for  a  recovery, 
and  thus  the  jury  might  be  prejudiced  against  him. 

Trespass  on  the  Case,  for  causing  the  intoxication  of  plaintiff's  hus- 
band. Appeal  from  the  Circuit  Court  of  McLean  County;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.     Affirmed.    Opinion  filed  November  21, 1896. 

LiLLARD  &  Williams,  attorneys  for  appellants. 

K.  D.  Calkins  and  S.  P.  Eobinson,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  appel- 
lee against  appellants  for  one  hundred  dollars.  The  cause 
of  action  alleged  was  that  appellee  had  been  injured  in  her 
means  of  support  by  reason  of  the  intoxication  of  her  hus- 
band, produced  by  liquor  sold  to  him  by  appellant,  J.  C.  Ma- 
loney, in  a  building  in  Bloomington  belonging  to  Kate  V. 
Maloney,  who  knowingly  permitted  intoxicating  liquor  to 
be  sold  therein.  The  evidence  shows  that  the  plaintiff  was 
substantially  injured  in  her  means  of  support  by  the  cause 
alleged  and  the  sum  awarded  by  the  verdict  is  very  mod- 
erate. 

The  first  objection  noted  in  the  brief  is  that  evidence  was 
allowed  to  go  to  the  jury  aS  to  intoxication  of  her  husband 
while  at  Champaign,  and  the  expense  sustained  by  the 
plaintiff  in  going  after  him  and  bringing  him  back  to  Bloom- 
ington. It  appeared  that  he  became  intoxicated  at  Bloom- 
ington, and  while  in  that  condition  went  to  Champaign  and 
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SO  continued  for  several  days,  and  that  plaintiflF  was  thereby 
put  to  the  *  expense  and  trouble  mentioned.  How  far  the 
appellants  were  responsible  for  this  debauch  was  a  fair  ques- 
tion for  the  jury.  The  husband  testified  that  at  the  begin- 
ning he  got  one  glass  of  beer  at  Maloney's  and  that  he  kept 
on  drinking  until  he  did  not  know  what  he  was  doing,  and 
went  to  Champaign  while  so  intoxicated,  where  the  debauch 
was  continued  till  the  plaintiff  came  after  him. 

She  testified  that  she  saw  him  come  out  of  Maloney's  and 
soon  after  he  went  home,  then  being  under  the  influence  of 
liquor;  that  he  cursed  her  and  got  his  clothes  and  left,  and 
she  did  not  know  where  he  was  until  she  heard  he  was  in 
Champaign.  The  jury  were  warranted  in  the  inference 
that  the  liquor  furnished  by  Maloney  contributed,  in  part, 
to  this  intoxication,  which  was  protracted -for  some  four 
days.  It  is  objected  that  the  court  permitted  the  husband 
to  testify  that  he  was  frequently  in  Maloney's  saloon  on  Sun- 
day; that  it  was  not  material  so  far  as  this  action  was  con- 
cerned whether  he  was  there  on  Sunday  Or  on  week  days,  and 
that  such  proof  was  calculated  to  influence  the  jury.  If  it 
was  true  that  the  sales  were  made  on  Sunday,  there  is  no 
reason  why  it  should  not  be  proved,  not  because,  in  a  legal 
sense,  it  wjis  important  to  show  that  Sunday  was  thus  vio- 
lated, but  merely  because  it  was  one  of  the  facts  of  the  case. 
It  would  have  been  perfectly  proper  to  prove  the  day  of  the 
week,  if  known,  that  any  of  these  transactions  occurred, 
and  plaintiflf  was  not  to  be  debarred  from  thus  identifying 
the  act  complained  of,  because  by  so  doing  the  defendant 
would  appear  to  be  guilty  of  an  infraction  of  the  statute 
upon  which  she  did  not  rely  for  a  recovery. 

As  alreadv  observed,  the  verdict  is  a  verv  moderate  one, 
and  there  can  be  no  reason  for  supposing  that  the  jury  were 
at  all  influenced  by  this  proof,  but  whether  so  or  not,  there 
was  no  error  in  this  respect. 

It  is  urged  that  the  court  refused  to  permit  the  husband, 
Dailey,  to  testify  on  cross-examination  that  the  intoxica- 
tion relied  on  in  this  case  was  the  same  upon  which  plaint- 
iff had  recovered  in  a  suit  against  Blumke,  the  record  of 
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which  case  is  also  before  us  at  this  term.  The  court  ruled 
merely  that  the  witness  could  be  asked  what  he  testified  in 
the  Blumke  case.  This  was  right.  It  was  for  the  jury  to 
hear  the  evidence  and  determine  whether  the  intoxication 
proved  in  this  case  was  the  same  upon  which  recovery 
was  had  in  the  Blumke  case,  and  the  witness  was  required 
to  state  what  he  did  testify  in  that  case.  It  was  not  for 
him  to  swear  to  his  conclusion  or  opinion  upon  the  point. 

Another  objection  is  that  the  witness  Jones  was  not  per- 
mitted to  state  on  cross-examination  what  plaintiff  said  to 
him  on  a  certain  occasion. 

The  question  asked  and  excluded  did  not  pertain  to  the 
subject-matter  of  the  direct  examination,  and  the  defendant 
was  therefore  properly  required  to  make  the  T^itness  his 
own  and  examine  him  on  the  point,  which  he  did,  and  thereby 
elicited  all  the  witness  knew  of  the  matter. 

It  is  urged  the  court  erred  in  admitting  evidence  that 
Dailey  failed  to  pay  his  rent  and  that  he  also  owed  the  land- 
lord for  money  advanced  him  to  go  to  a  place  named  for 
the  purpose  of  being  cured  of  the  liquor  habit. 

We  see  no  error  in  this,  as  it  tended  to  show  that  his 
estate  was  wasted  and  he  involved  in  debt  because  of  his 
appetite  for  drink,  and  this  directly  tended  to  prove  the 
plaintiff's  allegation  that  she  was  injured  in  her  means  of 
support.  Nor  was  it  error  to  refuse  proof  that  the  plaintiff 
might  have  employed  some  one  to  take  the  produce  of  the 
garden  to  market.  Of  course  she  might,  but  if  it  was  the 
work  her  husband  should  have  done,  and  did,  when  sober, 
and  which  he  neglected  when  drinking,  it  is  not  apparent 
that  the  defendant  could  escape  responsibility  by  showing 
that  some  one  else  might  have  been  employed  to  do  what  he 
thus  neglected.  It  is  argued  that  by  the  weight  of  the  proof 
the  plaintiff  authorized  Maloney  to  sell  liquor  to  her  husband. 
As  to  this  the  evidence  is  conflicting.  The  witnesses  called 
to  prove  such  permission  fixed  the  time  when  they  heard 
her  give  it,  in  May,  1894:.  She  positively  denies  it  and 
proved  by  her  own  testimony  and  that  of  another  witness 
that  she  expressly  forbade  Maloney  to  let  herhusband  have 
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any  more  liquor  as  late  as  September,  1894,  and  it  was 
shown  that  the  notice  was  disregarded,  for  he  drank  there 
repeatedly  after  that  date  and  was  frequently  drunk.  One 
of  the  witnesses  who  was  called  to  prove  her  permission 
took  her  husband  home  drunk,  from  Maloney's  place,  in 
November,  and  said  that  she  then  told  him  she  had  forbid- 
•  den  Maloney  to  let  her  husband  have  liquor,  but  had  after- 
ward recalled  it  and  authorized  him  to  let  him  have  liquor 
but  not  enough  to  make  him  drunk.  Manifesth^  this  was 
not  the  fact,  and  if  she  ever  gave  the  permission  it  was 
before  the  prohibition,  and  probably  the  witness  misunder- 
stood her  if  indeed  she  said  anything  to  him  about  it. 
Other  witnesses  said  they  heard  her  say  to  Maloney  in  her 
husband's  presence  and  at  his  instance  (she  and  he  then 
being  in  a  wagon  on  the  street,  and  Maloney  standing  on 
the  sidewalk  in  front  of  his  place),  that  she  did  not  care  if 
her  husband  got  liquor  there  if  he  did  not  got  too  much. 

The  jury  may  have  believed  that  she  did  give  this  condi- 
tional permission  in  May  and  that  in  September  following 
she  made  the  prohibition  absolute. 

It  was  for  the  jury  to  reconcile  the  evidence  and  to  say 
which  witnesses  were  the  more  credible.  Even  if  the  jury 
believed  there  was  the  conditional  permission  testified  to  by 
some  of  the  witnesses  it  would  not  bar  the  action  for  actual 
damages  caused  by  his  intoxication.  Ha<;kett  v.  Smelsley, 
77  III.  124. 

As  to  instructions  some  complaint  is  made.  First,  that 
the  plaintiff's  instruction  No.  1  in  effect  advised  the  jury 
that  the  owner  of  the  building  would  be  liable  jointly  with 
the  person  selling  the  liquor  if  such  owner  "  knew  that  in- 
toxicating liquors  were  sold  in  the  building." 

The  statute  provides,  Sec.  9,  Chap.  43,  that  if  the  owner 
of  a  building  shall  permit  the  occupation  thereof  with  knowl- 
edge that  intoxicating  liquor  is  to  be  sold  therein,  or,  having 
leased  for  other  purposes,  shall  knowingly  permit  therein 
the  sale  of  intoxicating  liquor,  he  shall  be  liable  with  the 
person  who  dispenses  the  liquor. 

The  instruction  referred  to  is  not  so  precise  and  accurate 
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as  it  should  be,  but  there  was  no  dispute  as  to  that  branch 
of  the  case. 

There  was  no  denial  that  the  building  was  fitted  up  and 
rented  for  the  express  purpose  of  conducting  a  dram  shop 
therein,  and  it  would  be  absurd  to  reverse  this  judgment 
because  of  the  inaccuracy  of  the  instruction  in  that  respect. 

Objection  is  taken  to  several  instructions  upon  substan- 
tially one  ground,  that  is,  that  the  jury  were  advised  to  find 
for  plaintiff,  in  case  it  appeared  her  husband  became  in- 
toxicated on  liquor  furnished  by  defendant,  and  while  in 
that  condition  wasted  and  squandered  his  property  to  the 
injury  of  her  means  of  support,  the  criticism  being  that  the 
instructions  did  not  make  it  an  essential  element  of  the  case 
that  the  squandering  of  property  was  in  consequence  of  the 
irftoxication,  because  it  is  said,  a  sober  man  may  squander 
his  means,  and  therefore  it  is  not  enough  that  the  wasting 
and  squandering  occurred  during  the  intoxication.  Tecli- 
nically,  the  criticism  is  correct,  but  it  is  too  refined  for  ap- 
plication here.  It  may  be  well  inferred  that  a  man  who 
attends  to  his  business  when  sober  and  neglects  it  when 
drunk  is  so  negligent  because  of  the  drunkenness.  In  the 
present  case,  there  is  no  question  that  the  wasting  and 
squandering  of  money  and  other  property  by  Dailey  during 
intoxication  was  directly  in  consequence  thereof.  That 
was  not  in  dispute,  and,  as  has  been  remarked  in  reference 
to  other  instructions  touching  a  point  not  controverted,  the 
judgment  is  not  vitiated  by  a  mere  technical  inaccuracy  in 
an  instruction  upon  such  a  point. 

Objection  is  made  to  the  third  instruction  for  plaintiff, 
because  it  advises  the  jury  that  a  wife  may  be  injured  in 
her  means  of  support  when  her  husband's  ability  to  furnish 
her  with  the  comforts  of  life  is  lessened  or  destroyed,  al- 
though she  may  not  be  deprived  of  the  bare  necessaries  of 
life.  As  applied  to  this  case,  the  instruction  was  substan- 
tially correct.    McMahon  v.  Sankey,  133111.  64.3. 

It  is  argued  that  the  fourth  instruction  improperly  as- 
sumes facts  which  were  in  dispute.    We  think  not. 

Several  other  instructions  are  also  objected  to,  but  the 
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objections  are  much  of  the  character  of  these  noticed  and 
are  quite  unsubstantial.  We  deem  it  not  necessary  to  dis- 
cuss the  points  presented  thereby.  We  consider  the  verdict 
responsive  to  the  merits  of  the  case  as  disclosed  by  the  evi- 
dence, and  we  find  no  error  of  law  which  ought  to  work  a 
reversaL    The  judgment  will  be  affirmed 


Xawson  R.  Barker  v.  John  Eeown. 

1.  Contracts— Parfie«  Have  a  Right  to  Know  with  Whom  They  Are 
Contracting. — Every  person  has  a  right  to  select  and  determine  with 
whom  he  will  contract,  and  can  not  have  another  person  thrust  upon 
him  without  his  coudent,  and  if  goods  be  sold  as  the  property  of  some 
person  other  than  the  owner,  the  purchaser  may  refuse  to  take  them  on 
discovering  the  fact. 

Transcript,  from  justice  of  the  peace.  Appeal  from  the  Circuit  Court 
of  Brown  County;  the  Hon.  Jeffbbson  Orr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion 
filed  November  21,  1896. 

R.  E.  Vakdbvbnteb  and  Vandeventeb  &  Montgomery, 
attorneys  for  appellant. 

Regan  &  Baker,  attorneys  for  appellee. 

Mb,  JirsnoE  Wall  delivered  the  opinion  op  the  Court. 

This  is  an  appeal  from  a  judgment  for  $53  recovered  by 
Keown  against  Barker  for  the  price  of  a  horse. 

The  facts  material  to  be  considered  are  that  Edward  Ir- 
ving, as  administrator,  advertised  to  sell  at  public  auction  the 
personal  property  of  Thomas  Yandeventer,  deceased,  consist- 
ing mainly  of  agricultural  implements,  grain,  live  stock, 
etc.  Among  other  chattels  so  advertised  were  a  number  of 
horses.  The  sale  lasted  two  days.  The  appellee  privately 
induced  the  auctioneer  to  place  the  horse  in  question  among 
those  of  the  estate,  and  offer  it  for  sale  without  any  intimar 
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tion  or  suggestion  that  it  did  not  belong  to  the  estate, 
and  the  appellant,  not  knowing  or  having  any  reason  to 
know  or  suppose  that  it  was  not  the  property  of  the  estate, 
bid  on  and  purchased  it  at  the  price  of  $53. 

The  animal  was  found  to  be  of  a  vicious  disposition,  and 
the  appellant  learning  that  it  had  belonged  to  the  appellee, 
and  not  to  the  estate,  refused  to  take  it  from  the  premises, 
and  never  did  take  or  use  it  in  any  way. 

It  was  taken  away  by  some  one  else,  and  was  finally 
sold  for  a  feed  bill. 

The  question  is  whether  the  fraud  practiced  upon  the 
appellant  in  putting  up  the  horse  as  the  property  of  the 
estate  when  it  was  not,  gave  him  sufficient  reason  for  re- 
scinding the  purchase,  and  refusing  to  pay  the  amount  of 
his  bid.  We  think  the  answer  should  be  in  the  affirmative. 
It  is  a  rule  of  general  application  that  every  one  has  a  right 
to  select  and  determine  with  whom  he  will  contract,  and 
may  not  have  another  person  thrust  upon  him  without  his 
consent. 

A  man  may  be  willing  to  deal  with  a  certain  person  for 
some  reason  satisfactory  to  himself,  and  yet  not  with 
another  on  precisely  the  same  terms. 

He  has  that  right,  and  having  made  a  proposition  or  an 
offer  to  A,  may  refuse  to  make  it  to  B.  Hence,  if  A  should 
accept,  and  B  should  carry  it  out  by  furnishing  the  goods 
or  the  like  without  his  knowledge  that  B  and  not  A  was 
doing  it,  he  could  not  be  held. 

Such  in  substance  was  the  case  of  The  Boston  Ice  Com- 
pany V.  Potter,  123  Mass.  28. 

There  the  defendant  contracted  with  the  Citizens  Ice 
Company  for  his  supply  of  ice.  The  latter  company  sold  its 
business  to  the  plaintiff,  and  it  furnished  ice  to  the  defend- 
ant for  a  year.  The  ice  was  left  at  defendant's  dwell- 
ing as  ordered  by  his  servants,  but  he  did  not  know  that  it 
was  not  being  furnished  by  the  Citizens  company. 

He  was  held  not  liable,  and  it  was  said,  in  substance,  that 
it  was  his  right  to  contract  with  whom  he  pleased;  that  his 
reasons  for  so  doing  were  not  to  be  inquired  into,  and  that 
he  could  not  be  made  liable  to  another  without  his  consent. 
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No  privity  of  contract  was  established  between  plaintiff 
and  defendant,  and  without  such  privity  the  possession  and 
use  of  the  property  would  not  support  an  implied  assumpsit. 

No  presumption  or  assent  could  be  implied  from  the 
reception  and  use  of  the  ice,  because  defendant  did  not 
know  it  was  furnished  by  plaintiff  and  supposed  it  came 
from  the  Citizens  company  under  his  contract.  Many 
cases  were  cited,  among  which  was  Winchester  v.  Howard, 
97  Mass.  303,  very  much  like  the  present. 

A  case  still  more  like  it,  indeed  identical  with  it  in  all 
essential  features,  is  Thomas  v.  Kerr,  3  Bush  (Ky.),  619, 
where  it  was  held  that  the  bidder  under  such  circumstances 
is  not  bound  upon  the  same  reasoning  above  outlined. 
The  general  principle  involved  is  announced  in  Arkansas 
Smelting  Co.  v.  Belden  Co.,  127  U.  S.  379.  We  are  of 
opinion  the  appellant  was  not  liable.  The  judgment  will 
be  reversed  and  the  cause  remanded. 


67    4S5| 
81    S44 


W.  H.  McBoberts  t.  The  City  of  Sullivan. 

1.  Cities  AND  Villages— Prosecufion  for  Selling  Goods  Withmit 
License  from — What  Must  be  Shotmi, — In  a  prosecution  under  a  city 
ordinance  for  selling  goods  without  a  license  it  should  be  shown  that 
the  amount  to  be  paid  for  the  license  was  fixed  by  the  city  council, 
and  it  is  essential  that  the  rate  so  fixed  be  reasonable. 

2.  Saue — Limitations  on  Power  of  Council  to  Begulate  Transient 
Trading, — The  statute  which  confers  power  upon  city  councils  to  reg- 
ulate itinerant  or  transient  trading,  does  not  authorize  discrimination  in 
favor  of  any  business  or  against  any  that  is  lawful  in  itself  and  its 
methods,  and  an  ordinance  which  attempts  to  do  either  is  void. 

Complaint,  before  justice,  charging  violation  of  city  ordinance. 
Error  to  County  Court  of  Moultrie  County;  the  Hon.  Isaac  Hudson, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Be- 
versed.    Opinion  filed  November  21,  1896. 

E.  M.  Pbadeo,  attorney  for  plaintiff  in  error. 
Eat  D.  Meeker,  attorney  for  defendant  in  error. 
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Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted,  and  fined  $25  for 
violating  section  11,  ordinance  No.  7,  revised  ordinances  of 
the  city  of  Sullivan,  which  reads  as  follows : 

"No  transient  trader  shall,  either  in  person  or  by  employ- 
ing a  resident  auctioneer,  sell  or  barter  by  retail  any  goods, 
wares,  merchandise  or  patent  medicine,  not  being  agricul- 
tural products,  without  a  license  therefor.  Any  person 
violating  this  section  of  this  ordinance  shall,  on  conviction 
thereof,  be  fined  not  less  than  $25  nor  more  than  $200  in 
each  case.  The  term  "transient  trader"  shall  be  construed 
to  mean  any  person  not  permanently  transacting  business 
in  this  city." 

This  section  is  predicated  upon  Sec.  62  a,  Chap.  24,  R.  S., 
which  authorizes  the  city  council  to  "  license,  tax,  regu- 
late, suppress  or  prohibit  itinerant  merchants  and  transient 
venders  of  merchandise."  In  the  case  of  City  of  Carroll- 
ton  V.  Bazzette,  159  111.  284,  the  Supreme  Court  had  occa- 
sion to  consider  this  provision  of  the  statute,  and  held  that 
it  was  not  the  intention  of  the  legislature  to  authorize  the 
arbitrary  suppression  of  a  business  unless,  in  the  character 
of  the  goods  sold  or  the  manner  of  conducting  the  business, 
there  was  something  detrimental  to  the  public  welfg,re;  and 
as  applied  to  the  case  in  hand,  which  involved  merely  the 
sale  of  ordinary  dry  goods  at  auction  and  ii^  the  usual  course 
of  trade  at  retail,  the  ordinance  must  be  regarded  as  intended 
to  license  and  regulate,  and  not  to  suppress  or  prohibit.  The 
statute  would  not  support  a  prohibitory  ordinance  as  to  a 
business  not  so  objectionable  in  respect  to  the  character  of 
the  article  sold  or  the  mode  of  selling,  and  so  it  was  material 
to  inquire  whether  the  license  fee  fixed  was  reasonable  or 
whether  it  was  so  high  as  to  amount  in  effect  to  a  suppres- 
sion of  the  business  rather  than  merely  a  regulation  of  it  by 
license.  It  was  held  that  the  fee  of  $10  per  day,  making  no 
discrimination  as  to  the  extent  of  the  business  or  the  length 
of  time  it  was  to  be  conducted,  was  unreasonable,  and  that 
therefore  the  ordinance  was  void.  In  the  present  case  no 
rate  for  the  license  fee  is  provided  and  it  must  be  inferred 
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that  the  amount  to  be  charged  was  left  to  the  unrestrained 
discretion  of  some  city  official  vested  with  authority  of 
issuing  such  licenses. 

Perhaps  there  is  a  provision  in  some  other  section. fixing 
such  fees,  but  if  so,  it  is  not  shown  by  the  record.  We 
must  therefore  treat  the  ordinance  for  the  present  purpose 
as  it  appears. 

It  was  held  in  City  of  East  St.  Louis  v.  Wehrung,  50 
111.  28,  that  an  ordinance  which  conferred  power  upon  the 
treasurer  to  fix  the  amount  of  license  to  be  paid  by  dram- 
shop keepers  was  void.  The  court  there  said :  "  As  a 
general  rule  when  power  is  conferred  upon  a  municipal  cor- 
poration to  regulate  any  calling  or  business  it  is  powerless 
to  delegate  a  discretionary  authority  to  others  or  to  an  in- 
dividual."' *  ♦  *  «  And  the  amount  to  be  paid  should 
be  determined  by  ordinance  or  order  of  the  council  and  not 
left  within  the  discretion  of  a  single  officer  of  the  city." 

So  in  this  case  it  should  have  been  shown  that  either  in 
the  same  or  some  other  ordinance  the  amount  to  be  paid 
for  the  license  was  fixed  by  the  council.  It  would,  of  course, 
be  essential  that  the  rate  so  fixed  was  reasonable. 

Another  objection  to  this  ordinance  is  that  it  discriminates 
in  favor  of  persons  selling  the  products  of  agriculture. 

Merchants  dealing  in  hay,  grain,  vegetables  and  seeds, 
should  have  the  same  protection  as  those  handling  other 
merchandise.  The  statute  which  confers  power  to  regulate 
itinerant  or  transient  trading  is  general  in  its  terms,  and 
does  not  expressly  or  by  any  implication  indicate  authority 
to  discriminate  in  favor  of  any  branch  of  business  or  against 
any  that  is  lawful  in  itself  and  in  its  methods.  The  ordinance 
is  therefore  partial  and  unequal  in  its  operation,  and  for  that 
reason  is  void.  The  City  of  Peoria  v.  Gugenheim,  61  111. 
App.  374,  and  authorities  there  cited. 

The  judgment  must  be  reversed. 
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John  Ruble  t.  The  People  of  the  State  of  Illinois. 

• 

1.  Assault  with  Deadly  Weapon — Considerable  Provocation  a 
Question  of  Fact, — Whether  an  assault  with  a  deadly  weapon  made 
with  an  intent  to  inflict  upon  the  person  of  another  a  bodily  injury,  was 
without  considerable  provocation,  is  a  question  of  fact  for  the  jury  under 
all  the  evidence.  The  law  does  not  define  provocation  or  the  degree 
thereof  which  shall  be  deemed  considerable;  whatever  would  conduce 
to  arouse  anger  is  proper  to  be  proved,  and  it  is  an  invasion  of  the  prov- 
ince of  the  jury  to  declare  to  them  that  words  can  not  be  considered. 

Indietment,  for  assault  with  deadly  weapon.  Error  to  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Ctrus  Eplbr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  November  25,  1896. 

Wm.  a.  Crawlby  and  Richard  Yates,  attorneys  for 
plaintiff  in  error. 

Felix  D.  MoAvoy,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

The  plaintiff  in  error  was  placed  upon  trial  on  an  indict- 
ment which  charged  he  had  made  an  assault  upon  one 
George  Wackerle  with  intent  to  kill  and  murder  said  Wack- 
erle. 

The  jury  found  the  plaintiff  in  error  guilty  of  making  an 
assault  upon  the  prosecuting  witness  and  with  a  deadly 
weapon,  but  found  the  intent  was  not  to  take  the  life  of  the 
prosecuting  witness,  but  only  to  do  him  a  bodily  injury,  and 
that  there  was  no  considerable  provocation  for  the  assault. 

The  offense  of  which  the  plaintiff  in  error  was  thus  con- 
victed is  statutory. 

The  design  of  the  statute  is  to  punish  aggravated  cases  of 
assaults,  wherein,  without  any  considerable  provocation,  a 
deadly  weapon  is  used,  not  with  intent  to  take  human  life, 
but  only  to  inflict  bodily  injury. 
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The  assault  in  the  case  at  bar  was  with  a  deadly  weapon, 
but,  as  the  jury  determined  the  plaintiff  in  error  had  no  de- 
sign to  take  the  life  of  the  prosecuting  witness,  it  became 
of  first  importance  to  ascertain  whether  he  used  the  deadly 
weapon  "  without  any  considerable  provocation." 

That  was  a  question  of  fact,  not  of  law. 

The  law  does  not  define  provocation,  or  the  degree  thereof 
which  should  be  deemed  considerable. 

It  was  a  question  for  the  jury  under  the  evidence. 

The  court,  however,  instructed  the  jury  in  effect  that 
"  even  very  abusive  and  insulting  language,  or  words  cal- 
culated to  arouse  anger "  did  not  constitute  a  justificable 
excuse  or  justification  for  the  defendant. 

Herein,  as  we  conceive,  the  court  erred. 

The  effect  of  the  instruction  was  to  lead  the  jury  to  un- 
derstand that  words  could  not  be  considered  by  them  in  arriv- 
ing at  a  conclusion  whether  the  plaintiff  in  error  fired  the 
pistol  under  the  influence  of  a  considerable  provocation. 

Mere  words  do  not  justify  or  excuse  an  assault  or  assault 
and  battery,  but  it  is  sought  to  convict  the  defendant  of 
neither  of  these  offenses,  but  of  a  statutory  offense  of  which 
he  could  not,  by  the  very  terms  of  the  statute,  be  guilty, 
unless  he  committed  the  assault  without  any  considerable 
provocation. 

The  word  provocation  has  no  meaning  in  law  different 
from  that  of  popular  acceptation.  It  is  defined  by  Webster 
as  the  "  state  of  being  provoked;  vexation;  anger." 

Whatever  would  conduce  to  arouse  anger  was  proper  to 
be  proved,  and  it  is  an  invasion  of  the  province  of  the  jury 
to  declare  to  them  as  a  rule  of  law  that  words,  however  ex- 
asperating, can  not  be  considered  in  determining  whether  a 
defendant  had  acted  under  the  influence  of  rage  and  passion 
so  provoked. 

Words  do  excite  the  passions  and  arouse  anger  and  rage, 
and  while  they  are  not  sufficient  in  law  to  justify  an  assault 
or  an  assault  and  battery,  yet  they  are  proper  for  considera- 
tion in  connection  with  the  conduct  of  the  prosecutor  when, 
as  here,  it  is  to  be  determined  whether  the  defendant  is 
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guilty  under  the  statute  of  acting  without  considerable 
provocation. 

The  evidence  disclosed  the  prosecuting  witness,  while 
greatly  intoxicated,  sought  the  plaintiflf  in  error  for  the  pur- 
pose of  forcing  a  personal  encounter,  and  in  the  presence  of 
a  number  of  persons  applied  to  him  profane  and  highly  in- 
sulting epithets,  made  vicious  threats,  invited  him  to  fights, 
assumed  a  hostile  attitude  and  brought  on  the  affray  in 
which  the  shot  was  fired. 

The  cause  of  the  plaintiff  in  error  was  prejudiced  by  the 
instruction  mentioned,  and  under  the  evidence  found  in  this 
record  we  think  the  error  such  as  to  demand  his  case  should 
be  submitted  to  another  jury  for  trial. 

The  judgment  must  be  and  is  reversed  and  the  cause 
remanded. 


S.  P.  Drake^  Noah  Hostetler  and  L.  6.  Hostetler  v.  Moses 
Sherman^  Patrick  McDermott  and  W.  C.  Foley. 

1.    Contracts— -4  Contract  Construed, — ^A  contract  in  the  following 

language :    "  *    *    *    we,  the  undersigned,  agree  to  pay ,  bankers 

at ,  any  loss  they  may  sustain  through  and  by  virtue  of  over- 
drafts on  said ^  books  of  accounts,  or  money  advanced  or  paid  out 

by  them  on  the  checks  of  demand,  or  drafts  of ,  for  the  purpose  of 

buying  stock,  grain,  or  any  other  purpose  whatsoever;  that  said 

may  advance   or  pay  out  money  on  the   aforesaid 's  checks  of 

demand  or  drafts,"  does  not  cover  past  transactions,  and  only  renders 
the  signers  liable  for  debts  incurred  subsequent  to  its  execution;  but 
exchange  and  interest,  being  proper  charges  in  the  banking  business,  as 
usuaUy  conducted,  are  coUectible  under  said  contract. 

Bill,  for  relief  against  a  judgment  by  confession.  Appeal  flrom  the 
Circuit  Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vah^,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded.    Opinion  filed  November  25,  1896. 

J.  E.  &  Walteb  Eden,  attorneys  for  appellants. 
W.  C.  OuTTEN,  attorney  for  appellees. 
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Mr.  Justicb  Wall  delivbred  the  opinion  of  the  Court. 

The  appellees  filed  their  bill  in  chancery  against  appel- 
lants for  the  purpose  of  obtaining^  relief  against  certain 
judgments  by  confession,  which  had  been  entered  against 
the  appellees  in  favor  of  the  appellants. 

It  appears  that  on  the  11th  of  March,  1893,  the  appellees 
executed  and  delivered  to  appellants  an  instrument  in  writ- 
ing, as  follows : 

"For  and  in  consideration  of  one  dollar  ($1)  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  we,  the  under- 
signed, hereby  agree  to  pay  Drake,  Hostetler  &  Son,  pro- 
prietors of  Hardware  Bank,  at  Lovington,  Illinois,  any  loss 
they  may  sustain  through  and  by  virtue  of  overdrafts  on 
said  Drake,  Hostetler  &  Son's  books  of  accounts,  or  money 
advanced,  or  paid  out  by  them  on  the  checks  of  demand,  or 
drafts  of  John  McDermott,  of  Lake  City,  Illinois,  for  the 
purpose  of  buying  stock,  grain,  or  any  other  purpose  what- 
soever; that  said  Drake,  Hostetler  &  Son  may  advance  and 
pay  out  money  on  the  aforesaid  John  McDermott's  checks 
of  demand  or  drafts. 

Signed  by  us  this  11th  day  of  March,  1893. 

Signatures  witnessed  by 

John  MoDkrmott,  J.  MoDermott, 

Moses  Sherman, 
Witness  ws 

Patrick  x  MoDermott." 

mark. 

John  McDermott,  who  had  been  doing  business  with  ap- 
pellants for  a  considerable  time  before,  continued  the  same 
until  about  the  29th  of  October,  1893,  when  he*  failed,  and 
some  three  or  four  days  later  the  appellant  Drake  notified 
the  appellees  that  the  balance  due  the  appellant  from  said  Mc- 
Dermott for  which  the  appellees  were  liable  was  $5,272.95, 
and  asked  for  settlement. 

Appellees  were  unable  to  make  payment  of  said  amount, 
and  relying  upon  the  representations  of  Drake,  gave  three 
judgment  notes  upon  which  the  judgments  in  question  were 
based.    The  decree  entered  in  the  case  found  that  the  amount 
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SO  claimed  included  a  sum  due  the  appellants  at  the  time 
the  said  contract  was  signed;  that  it  also  included  a  consider- 
able sum  for  interest  and  exchange  on  the  business  done 
with  said  McDermott  and  that  the  notes  were  so  drawn  as  to 
include  interest  at  the  rate  of  twelve  per  cent  per  annum 
until  their  maturity  respectiv^ely.  It  further  found  that  ap- 
pellees had  made  a  payment  of  $2,408.78  before  learning  the 
facts  above  stated,  and  relieving  them  in  respect  to  the  three 
items  mentioned,  found  there  was  equitably  due  from  them 
upon  said  judgments  the  sum  of  $1,327.25,  which  they  were 
required  to  pay  with  interest  from  April  16,  1895. 

Appellants  complained  of  the  construction  put  upon  the 
contract,  and  this  presents  the  first  question  for  considera- 
tion. 

We  are  inclined  to  agree  with  the  view  taken  by  the  Cir- 
cuit Court,  that  the  contract  was  intended  to  cover  liabilities 
subsequently  incurred  only.  Very  clearly  we  think  the 
appellees  had  no  purpose  of  binding  themselves  for  any  sum 
then  due  on  account  of  overdrafts. 

They  did  not  know  there  was  any  such  indebtedness. 

The  language  of  the  instrument  when  all  taken  together 
and  fairly  construed  relates  to  the  future,  and  does  not  include 
past  transactions. 

We  are  not,  however,  satisfied  with  the  holding  in  refer- 
ence to  the  item  for  interest  and  exchange. 

As  we  understand,  the  charges  made  by  the  bank,  for 
interest  upon  amounts  overdrawn  and  for  exchange  on  drafts 
upon  other  parties,  were  stricken  out. 

So  far  as  the  charge  for  interest  was  in  excess  of  the  law- 
ful rate,  such  holding  was  correct.  But  as  the  complainants 
were  asking  equitable  relief,  they  should  have  been  required 
to  do  equity,  and  as  to  interest  on  overdrafts  this  would  have 
been  accomplished  by  deducting  the  usurious  excess  and 
charging  the  legal  rate.  Clark  v.  Fenlon,  90  111.  245.  It  is 
not  perceived  why  the  item  for  exchange  should  have  been 
rejected.  Exchange  as  well  as  interest  is  a  proper  charge 
in  banking  business  as  usually  conducted.  These  are  indeed 
the  ordinary  and  usual  sources  of  banking  profits.    It  could 
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hardly  be  supposed  that  a  bank  would  wish  to  do  a  business 
of  the  character  here  shown  without  making  such  charges, 
or  that  it  is  was  so  expected  by  these  parties.  Hence,  in 
ascertaining  how  much  was  due  on  McDermott's  overdrafts 
it  was  proper  to  charge  him  with  legal  interest  and  custom- 
ary exchange  whenever  in  the  course  of  the  business  such 
charges  were  appropriate  as  against  him.  In  striking  out 
such  charges  the  decree  is  erroneous.  In  so  far  as  the  notes 
given  on  the  settlement  contained  interest  in  excess  of  the 
legal  rate  they  were  properly  reduced,  and  complainants  were 
properly  required  to  pay  the  legal  rate  only. 

It  remains  to  consider  the  cross-error  assigned  by  appellees. 
This  relates  to  the  finding  that  Sherman,  one  of  the  appellees, 
called  at  the  bank  and  made  inquiry  as  to  the  condition  of 
said  McDermott's  account,  and  that  the  response  to  such  in- 
quiry was  not  untrue. 

It  is  argued  that  the  proof  shows  that  the  balance  due  at 
the  time  of  such  inquiry  was  understated  in  a  substantial 
amount,  and  that,  had  the  truth  been  then  made  known,  ap- 
pellees would  have  taken  steps  to  secure  themselves  and 
could  have  done  so,  but  they  were  misled  by  the  false  state- 
ment. 

The  evidence  is  so  conflicting  on  this  point  that  the  court 
rightly  concluded  the  preponderance  was  not  with  the  ap- 
pellees, and  as  the  onus  was  upon  them,  the  finding  was 
necessarily  against  them. 

The  cross-error  must  be  overruled. 

For  the  error  indicated,  the  decree  will  be  reversed  and  the 
cause  remanded. 


The  Chicago- Yirden  Goal  Company  et  al.  v.  Hartln  C. 

Wilson. 

1.  Measure  op  Damages — For  Injury  Caused  by  Smoke,  Oaa  and  Dust, 
— In  a  suit  for  damages  caused  by  smoke,  gas  and  dust  escaping  from 
an  embankment  of  slack  built  for  a  railroad  switch  in  front  of  the  res- 
idence of  plaintiff,  the  damages  are  not  to  be  measured  by  the  rental 
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value  of  the  residence,  for  the  great  injury  is  in  the  physical  discomfort 
and  the  deprivation  of  the  comforts  of  a  home.  No  fixed  rule  can  be 
stated,  and  the  amount  allowed  must  be  left  to  the  sound  discretion  of 
the  jur}'  in  view  of  the  facts  of  the  particular  case. 

2.  Nuisances — Who  Liable  for, — Where  an  embankment  is  built  on 
the  right  of  way  of  a  railroad  company,  and  a  switch  is  laid  over  the 
embankment  for  the  purpose  of  connecting  the  main  line  of  the  railroad 
.  with  a  coal  mine,  the  work  being  done  by  the  owners  of  the  coal  mine, 
with  the  consent  of  the  railroad  company,  and  for  the  joint  use  of  both, 
both  may  be  held  responsible  for  any  damage  caused  thereby. 

Trespass  on  the  Case,  for  damage  caused  by  smoke,  gas  and  dust. 
Appeal  from  the  Circuit  Court  of  Macoupin  County;  the  Hon.  Jacob 
FouKB,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896. 
Affirmed.    Opinion  filed  November  21,  1896. 

CowEN  &  CowKN  and  Ria-akeb  &  Einakbb,  attorneys  for 
appellants. 

S.  Pitman  and  Frank  W.  Bdbton,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  $140.  The  action 
was  case  for  damages  caused  plaintiff  by  reason  of  building 
an  embankment  for  a  railroad  switch  in  front  of  his  res- 
idence. 

The  embankment,  ten  or  twelve  feet  high,  was  built  of 
slack,  or  fine  coal,  which  when  piled  in  such  quantities  is 
apt  to  ignite  spontaneously  and  to  burn  continually,  giving 
off  smoke  and  gas  very  freely.  It  is  always  difficult  to  ex- 
tinguish such  a  fire,  and  in  spite  of  all  efforts  it  continued 
in  this  instance  for  several  months. 

According  to  the  testimony  it  was  a  very  grave  annoy- 
ance to  the  plaintiff  and  seriously  interrupted  him  in  the 
enjoyment  of  his  property. 

Smoke  and  gas  and  dust  were  carried  into  his  house  to 
such  an  extent  as  to  injure  furniture  and  apparel  therein, 
and  produce  great  physical  discomfort  to  him  and  his  fam- 
ily. That  he  sustained  actual  and  substantial  damage  is 
not  doubted,  and  we  are  not  prepared  to  say  the  sum 
allowed  is  too  great  in  view  of  the  testimony. 
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In  such  a  case  the  damages  are  not  to  be  measured  by 
the  rental  value  of  the  house,  for  the  great  injury  is  in  the 
physical  discomfort  and  the  deprivation  of  the  comfort  of 
the  home. 

No  fixed  rule  or  measure  can  be  stated,  and  the  amount 
allowed  must  be  left  to  the  sound  judgment  and  discretion 
of  the  jury  in  view  of  the  facts  of  the  particular  case. 
Gempp  V.  Bassham,  60  111.  App.  85.  The  embankment  was 
built  on  the  right  of  way  of  the  railroad  company,  and  a 
switch  track  was  laid  over  the  embankment  for  the  pur- 
pose of  connecting  the  main  line  of  the  railroad  with  the 
coal  mine.  It  seems  that  the  work  was  done  by  the  coal 
company,  but  with  the  consent  of  the  railroad  company,  and 
for  the  joint  use  and  convenience  of  both.  Both  may  there- 
fore be  held  responsible.    Am.  &  E.  Ency.,  Vol.  16,  980. 

Complaint  in  a  general  way  is  made  of  the  action  of  the 
court  in  refusing  certain  instructions,  but  no  special  reasons 
are  assigned,  and  it  is  urged  that  there  was  error  in  giving 
two  instructions  asked  by  appellee  in  reference  to  the 
measure  of  damages.  After  reading  all  the  instructions 
given  and  refused,  we  think  the  appellants  have  no  just 
ground  of  objection  in  that  behalf. 

The  appellee  had  a  cause  of  action,  and  the  amount 
awarded  is  not  unreasonable  according  to  the  proof.  The 
judgment  is  affirmed. 


Samnel  Haines^  Trustee^  et  al.^  v.  Charles  E.  Hay  et  al. 

# 

1.  Administrators — When  Not  Chargeable  trith  Interest. — An  ad- 
ministrator has  no  authority  to  invest  money  in  his  hands,  but  is  bound 
to  have  it  forthcoming  whenever  the  court  shall  so  order,  and  if  he  has 
not  used  the  money,  or  realized  anything  from  it,  he  can  not  be  required 
to  pay  interest  thereon. 

2.  Same — Commission  on  Trust  Funds.— 'Where  a  decree  has  been 
entered  holding  that  certain  funds  in  the  hands  of  an  administrator  are 
trust  funds,  and  not  assets  of  the  estate,  that  such  administrator  has  no 
right  to  administer  on  such  funds  and  requiring  him  to  pay  them  over 
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to  a  trustee  who  has  been  appointed  to  receive  them,  it  is  proper  to 
refuse  to  allow  such  administrator  commissions  on  such  funds  to  be 
deducted  therefrom. 

Petition,  for  order  requiring  payment  of  interest  on  decree.  Error 
to  the  Circuit  Court  of  Sangamon  County;  the  Hon.  R.  B.  Shirley, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Af- 
firmed.   Opinion  filed  November  21,  1896. 

W.  L.  Gross  and  A.  G.  Murray,  attorneys  for  plaintiffs 
in  error. 

CoNKLiNG  &  Grout,  attorneys  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

A  decree  of  the  Circuit  Court,  rendered  June  26, 1891,  de- 
clared that  of  the  funds  held  bv  John  S.  Bradford,  admin- 
istrator,  etc.,  the  sum  of  $10,000  was  a  trust  fund  held  and 
managed  by  the  intestate  for  the  use  of  the  beneficiaries 
named  in  the  will  of  Sarah  M.  Bennett,  and  therefore  it  was 
ordered  that  the  administrator  pay  said  money  over  to 
Samuel  Haines,  who,  as  trustee  appointed  by  the  court,  was 
to  hold  and  manage  the  same  according  to  the  provisions 
of  said  will. 

From  that  decree  the  administrator  prosecuted  an  ap- 
peal to  this  court,  pending  which  he  died. 

Charles  E.  Hay,  defendant  in  error,  became  his  successor, 
and  he  appealed  from  the  judgment  of  affirmance  in  this 
court  to  the  Supreme  Court,  where  the  decree  was  finally 
affirmed,  October  30,  1894.  Hay  v.  Bennett,  153  111.  271. 
Shortly  after  the  latter  date,  said  sum  was  paid  by  the  ad- 
ministrator to  the  trustee,  who  demanded  interest  also,  at 
the  rate  of  six  per  cent  per  annum,  from  the  date  of  the 
decree,  which,  being  refused,  the  trustee  had  the  cause 
redocketed,  and  asked  a  rule  upon  the  administrator  to  pay 
such  interest,  making  as  additional  defendants  to  said  ap- 
plication, the  Kidgely  National  Bank,  and  William  Ridgely 
and  Charles  Ridgely,  who  were  respectively  president  and 
vice-president  of  said  bank.  It  appears  that  Bradford  kept 
the  cash  in  his  hands,  as  administrator,  on  deposit  in  said 
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bank,  and  was  allowed  the  customary  interest  on  daily  bal- 
ances, which  amounted  at  the  time  of  his  death  to  $756.56 
and  was  credited  to  his  account  as  administrator,  and  that 
the  total  then  standing  to  his  credit  was  $10,110.73.  This 
sum  was  transferred  to  Hay  when  he  took  charge  of  the  es- 
tate, and  was  deposited  in  the  bank  to  his  credit  as  such 
administrator,  and  so  remained  until  the  final  decision,  the 
interest  allowed  as  before  on  such  balances,  amounting  to 
$641.21,  being  credited  to  his  private  account. 

On  the  hearing  and  consideration  of  the  matter,  the  court 
required  Hay  to  account  only  for  the  interest  so  actually 
received  by  him,  with  interest  thereon  from  December  1, 
1894,  at  five  per  cent.  The  record  is  now  brought  here  by 
the  trustee  on  writ  of  error,  and  he  urges  that  the  court 
erred  in  not  charging  the  administrator  with  statutory  in- 
terest on  the  $10,000  from  the  date  of  the  first  mentioned 
decree,  June  26,  1891. 

If  such  interest  is  allowed,  it  must  come  out  of  the  pocket 
of  the  administrator,  for  there  is  nothing  in  the  estate 
wherewith  to  pay  it,  the  cost  of  litigation  having  absorbed 
the  amount  in  his  hands  over  and  above  said  sum  of  $10,000 
excepting  eighty -eight  centSs,  which,  also  was  charged  to  him 
by  the  court  in  the  decree  now  under  consideration. 

It  appears  that  he  did  not  use  the  money,  and  realized 
nothing  from  it,  except  the  interest  so  allowed  by  the  bank. 
Why  he  should  pay  the  interest  demanded  is  not  apparent. 

The  decree  was  not  personal  as  to  him,  that  is,  it  was 
not  against  him  in  his  personal  capacity.  It  amounted 
merely  to  a  finding  that  the  money  mentioned,  inthe  hands 
of  the  administrator,  was  not  assets  of  the  estate,  and  was 
not  to  be  so  treated,  but  should  be  handed  over  to  a  trustee. 
In  effect,  it  withdrew  the  money  from  the  estate.  Had 
the  estate  remaining  in  the  hands  of  the  administrator  been 
sufficient  to  allow  a  pa3'^ment  of  the  interest,  another  ques- 
tion would  be  presented;  but  it  is  difficult  to  assign  a  good 
reason  why  the  administrator  should  pay  more  than  he  has 
realized. 

He  had  no  authority  to  invest  the  money.     He  was  bound 
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to  have  it  forthcoming  whenever  the  courts  should  finally 
determine  the  question  in  dispute.  He  could  not  know 
when  that  might  be,  and  he  did  the  only  safe  and  prudent 
thing  open  to  him,  which  was  to  deposit  it  in  bank  and  re- 
ceive such  interest  as  he  could  obtain  thereon.  Nor  is  it 
perceived  why  the  bank  should  be  called  on.  It  took  the  de- 
posit in  the  usual  course  and  allowed  the  usual  htte,  and  has 
fully  performed  its  obligation  by  paying  the  depositor  the 
amount  with  interest. 

The  mere  fact  that  its  president  and  vice-president  knew 
all  the  circumstances,  should  not  require  the  bank  to  assume 
any  additional  liability  in  the  premises. 

Wm.  Eidgely  was  surety  on  the  appeal  bonds  and  Charles 
was  surety  on  the  bond  of  Hay,  as  administrator.  Their 
liability  is  merely  that  of  suretyship,  and  whenever  the 
principal  discharges  his  liability  their  immunity  is  complete. 
We  see  no  ground  on  which  they  can  be  held  except  to  make 
good  his  obligation  should  he  fail  therein. 

It  is  assigned  as  a  cross-error  that  the  court  did  not  allow 
Hay  commission  as  administrator  upon  and  for  handling 
the  $10,000. 

That  sum  was  no  part  of  the  estate  to  be  administered. 
The  estate  had  nothing  with  which  to  pay  such  commission, 
and  it  would  be  unreasonable  that  the  fund,  which  had  been 
adjudged  a  trust  fund,  not  to  be  regarded  as  assets  of  the  es- 
tate, should  be  diminished  by  commissions  to  an  administra- 
tor who  had  no  right  to  act  as  administrator  in  that  behalf, 
and  who  was  required  to  set  the  money  aside  for  that  reason 
and  pay  it  over  to  the  proper  custodian,  the  trustee. 

The  decree  will  be  aflSrmed. 


William  N.  Hairgrove  v.  Theodore  Cnrtlss  et  al. 

1.  JuROR^JtfMcorwfwci  of— What  ia  Not — A  conversation  between  a 
juror  and  an  agent  of  one  of  the  parties  to  a  suit,  had  during  an  inter- 
mission of  the  court  while  the  case  was  on  trial,  is  not  ground  for  a  re- 
versal of  the  judgment  rendered,  if  it  be  shown  that  the  converaation 
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was  casual,  had  no  reference  to  the  case,  and  was  very  brief  and  in  no- 
wise private  or  clandestine,  but  open  and  in  the  presence  of  others. 

2.  Verdicjts —  When  Conclusive.  —  Where  the  whole  controversy 
turned  on  the  facts,  as  to  which  the  evidence  was  conflicting,  and  there 
was  no  eri'oneous  ruling  which  probably  did  or  could  affect  the  jury  in 
arriving  at  their  verdict,  it  will  not  be  disturbed. 

Assmnpsit,  for  legal  services.  Appeal  from  the  Circuit  Court  of  Mor- 
gan County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Afl^med.  Opinion  filed  November  21, 
1896. 

4 

Geokgk  W.  Smith,  E.  0.  Knott  and  J.  J.  Bbeye,  attorneys 

for  appellant, 
t 

John  A.  Bellatti,  attorney  for  appellees. 

Mb.  Justice  Wall  delivered  the  opinion  op  the  Cofrt. 

This  was  assumpsit  to  recover  for  professional  services 
alleged  to  have  been  rendered  by  the  plaintiff  as  an  at- 
torney at  law  for  the  defendants.  A  trial  by  jury  resulted 
in  a  verdict  for  defendants,  and  judgment  was  rendered  ac- 
cordingly after  a  motion  for  a  new  trial  was  overruled. 

The  plaintiflf  claimed  that  he  had  an  arrangement  with 
defendants  by  which  he  undertook  to  collect  an  account 
held  by  them  against  one  McCasland,  and  that  for  his  serv- 
ices he  was  to  have  one-half  of  whatever  her  could  collect; 
that  he  took  such  action  as  induced  the  debtor  to  offer  as  a 
compromise  certain  real  estate  in  the  city  of  East  St.  Louis, 
which  the  defendants  did  not  accept,  and  that  they  then,  act- 
ing upon  the  information  derived  through  the  plaintiflf,  em- 
ployed another  attorney,  who  brought  suit  against  the 
debtor  and  succeeded  in  collecting  some  $2,200,  and  plaint- 
iflf insisted  that  he  ought  to  receive  just  compensation  for 
his  services,  which,  as  he  claims,  led  the  defendants  to  such 
a  knowledge  of  the  debtor's  location  and  financial  condition 
as  enabled  them  to  secure  the  sum  mentioned  on  a  demand 
which  they  had  previously  considered  worthless.  The  testi- 
mony of  the  plaintiflf  was  to  the  eflfect  stated,  and  as  is 
iirgedy  was  somewhat  corroborated  by  other  evidence  oflfered 
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on  his  behalf.  That  of  Hutchinson,  the  cashier  and  agent 
for  defendants,  with  whom  plaintifif  claims  to  have  made 
the  arrangement  relied  upon,  is  flatly  to  the  contrary,  and  is 
in  some  degree  supported  by  other  evidence  offered  on  their 
behalf.  While  the  brief  of  appellant  urges  with  persistence 
and  apparent  confidence  that  the  judgment  should  be  re- 
versed on  the  evidence,  we  are  compelled  to  say  that  after  a 
careful  examination  of  the  abstract,  as  well  as  the  arguments, 
we  find  no  sufficient  ground  for  the  contention.  Perhaps  a 
verdict  for  the  plaintiff  would  have  been  warranted  by  the 
proof — ^possibly  such  a  verdict  would  consist  with  the  greater 
weight  of  the  evidence  as  it  appears  in  the  written  record ; 
yet  there  is  no  such  preponderance  as  would  require  or  jus- 
tify a  reversal  for  that  cause. 

The  burden  of  proof  was  on  the  plaintiff,  the  evidence 
was  in  hopeless  conflict  upon  a  vital  point,  and  it  was  a 
question  as  to  the  credibility  of  the  witnesses  which  must 
be  regarded  as  settled  by  the  verdict. 

It  is  urged  the  first  instruction  given  at  the  instance  of 
defendants  as  to  the  burden  of  proof  was  misleading  as  ap- 
plied to  the  evidence  and  should  not  have  been  given.  We 
think  not. 

The  third  is  objected  to  because  it  holds  the  plaintiff  to 
proof  of  compliance  with  the  undertaking  to  collect  before 
he  could  recover  anything.  Such  is  not  its  purport,  but 
that  the  plaintiff  could  not  recover  the  alleged  agreed  com- 
pensation, to  wit,  one-half  of  the  amount  collected,  without 
showing  that  he  did  collect  in  accordance  with  the  agree- 
ment, which  is  certainly  correct.  The  objection  to  the  fifth 
is  also  based  upon  a  misapprehension  of  its  meaning.  It  is 
to  the  effect  that  the  burden  was  on  plaintiff  to  show  that 
Hutchinson  was  authorized  by  defendants  to  emploj'^  the 
plaintiff  and  that  he  did  so,  and  if  plaintiff  had  failed  to 
prove  either  of  said  propositions,  or  that  defendants  rati- 
fied the  employment  by  Hutchinson,  the  jury  should  find 
for  defendants.  Bv  the  instruction  it  was  intended  to  sav 
(and  we  think  it  was  so  understood)  that  plaintiff  must 
«how  employment  by  Hutchinson  and  that  Hutchinson  was 
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authorized  for  that  purpose,  or  that  his  act  in  that  respect 
was  ratified  and  was  in  line  with  instructions  three,  four 
and  five,  given  at  the  instance  of  the  plaintiff.  As  to  the 
refusal  to  give  instructions  one  and  two  asked  by  plaintiff 
of  which  complaint  is  made,  it  will  be  found  that  their 
substance,  so  far  as  important  and  essential  in  view  of  the 
issue  as  presented  to  the  jury,  is  sufficiently  contained  in  the 
third  given.  The  points  made  by  those  instructions  are  not 
contradicted  by  any  ^iven  for  the  defendants,  but  are  in 
effect  implied,  if  not  directly  conceded. 

We  can  not  suppose  that  the  jury  would  have  been  led  to 
a  different  view  of  the  case  in  any  respect  had  the  refused 
instructions  been  given. 

It  was  urged  as  one  of  the  grounds  for  a  new  trial,  that 
there  was  improper  conduct  on  the  part  of  one  of  the  jurors 
in  holding  a  conversation  with  the  witness,  Hutchinson, 
during  an  intermission  of  the  court  while  the  case  was  on 
trial,  but  it  was  satisfactorily  shown  that  the  conversation 
was  casual,  had  no  reference  whatever  to  the  case,  and  was 
very  brief  and  not  in  anywise  private  or  clandestine,  but 
open  and  in  the  presence  of  others,  in  a  public  place. 

There  is  nothing  in  that  point,  nor  in  the  position  also 
urged  that  the  sheriff  favored  the  defendants  by  coercing 
the  jury. 

The  plaintiff  made  affidavit  in  support  of  the  motion  for 
new  trial,  to  the  effect  that  he  could  prove  by  the  officials, 
R.  G.  Dun  &  Co.,  that  no  report  of  the  standing  of 
McCasland  was  given  to  Hutchinson,  as  testified  to  by  the 
latter.  In  looking  through  Hutchinson's  testimony,  as 
given  in  the  abstract,  we  do  not  find  any  statement  by  him 
as  to  a  report  furnished  by  Dun  &  Co.  in  reference  to 
McCasland,  nor  can  we  see  how  the  supposed  testimony 
would  be  decisive,  nor  is  there  an  affidavit  of  the  witness 
by  whom  such  proof  could  be  made. 

This  point  must  also  be  overruled. 
'   As  another  special  ground  for  new  trial,  the  plaintiff 
made  affidavit  that  the  testimony  of  Theodore  E.  Curtiss, 
one  of  the  defendants,  took  him  by  surprise,  because  it  was 
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different  from  what  the  same  witness  had  testified  on  a 
former  trial  of  the  case.  A  copy  of  the  reporter's  notes  of 
the  testimony  as  formerly  given  was  also  presented,  from 
which  it  appears  that  when  he  first  testified  the  witness 
had  no  recollection  of  ever  talking  with  the  plaintiff  about 
the  matter,  while  on  the  last  trial  he  did  remember  that 
there  was  a  conversation  between  them,  but  did  not  agree 
with  plaintiff  as  to  what  occurred. 

The  witness  was  eighty-two  years  old  at  the  last  trial, 
and  admitted  on  cross-examination  that  his  memory  was 
indistinct  as  to  the  particulars  of  the  conversation.  No 
sufficient  reason  is  shown  for  not  producing  the  notes  of 
the  former  testimony  on  this  trial,  nor  is  it  probable  that  if 
they  had  been  produced  the  result  would  have  been  any  dif- 
ferent. The  last  testimony,  when  all  considered,  is  not  more 
prejudicial  to  the  case  of  the  plaintiff,  in  any  substantial  or 
tangible  respect,  than  the  first.  We  are  very  clearly  of 
opinion  the  ground  thus  alleged  did  not  require  a  new  trial, 
of  itself,  or  in  connection  with  the  other  points  presented 
by  the  motion.  The  whole  controversy  turned  on  the  facts 
as  to  which  the  evidence  was  conflicting,  and  we  find  no 
erroneous  ruling  which  probably  did  or  could  affect  the 
jury  in  arriving  at  their  verdict  The  judgment  must 
therefore  be  affirmed. 


1608  476  John  McDavitt  v.  Thomas  J.  Boyer. 
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1.  TRkcnucK— Objection  on  Ground  of  Variance  Should  he  Raised  in 
Trial  Court — In  a  slander  Buit,  where  there  was  abundant  proof  of  the 
substance  of  the  allegations  of  the  plaintiff's  declaration,  and  where  no 
specific  variance  was  pointed  out  on  the  trial,  an  Appellate  Court  will 
not  consider  an  objection,  that  the  slanderous  words  alleged  and  those 
proved,  do  not  correspond,  if  made  before  it  for  the  first  time. 

2.  Slander — Prosecutor  Exempt  from  Liability  During  Trial  Only, 
— While  a  person  who  is  managing  a  prosecution  before  a  justice  of  the 
peace  on  behalf  of  the  people,  on  a  complaint  which  he  has  himself 
preferred,  is  exempt  from  liability  for  whatever  he  may  reasonably  have 
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occasion  to  say  in  the  course  of  such  prosecution,  yet  this  protection  does 
not  extend  to  what  is  said  after  the  trial  is  over,  when  there  is  no  longer 
any  occasion  or  excuse  for  the  use  of  slanderous  language. 

Trespass  on  the  Case,  for  slander.  Appeal  from  the  Circuit  Ck>urt  of 
Edgar  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21, 1896. 

Henby  S,  Tanneb  and  Joseph  E.  Dyas,  attorneys  for  ap- 
pellant. 

S.  I.  Headley  and  F.  W.  Dundas,  attorneys  for  appellee. 

Mb.  Justice  Wall  delivebed  the  opinion  op  the  Coubt. 

Boyer  brought  an  action  on  the  case  for  slander  against 
McDavitt,  and  upon  a  trial  by  jury,  recovered  a  verdict  for 
$1,000.  The  court  refused  a  new  trial  and  rendered  judg- 
ment accordingly,  from  which  the  present  appeal  is  prose- 
cuted. The  alleged  slander  consisted  of  a  charge  that  the 
plaintiff  had  committed  perjury  and  had  suborned  one 
Glover  to  commit  perjury. 

It  was  clearly  proved  that  defendant  did  repeatedly  utter 
slanderous  charges  substantially  as  alleged,  imputing  to 
plaintiff  the  crime  of  perjury  and  subornation  of  perjury. 
It  is  suggested  in  the  brief  that  the  evidence  does  not  corre- 
spond with  the  allegations,  meaning,  as  we  suppose,  that 
there  is  a  variance  between  the  words  charged  and  those 
proved. 

Such  variance  should  have  been  pointed  out  at  the  time, 
so  that  the  objection  might  have  been  obviated  by  amend- 
ment. This  was  done  in  one  instance.  There  is  abundant 
proof  of  the  substance  of  the  allegations,  and  where  no 
specific  variance  was  pointed  out  on  the  trial,  we  are  not 
inclined  to  consider  such  an  objection  made  here  for  the 
first  time.  The  chief  defense  is  that  the  speaking  of  the 
words  in  question  was  privileged  because  done  in  the  course 
of  a  prosecution  on  a  charge  of  perjury  and  subornation 
thereof  before  a  justice  of  the  peace.  It  appears  that  the 
parties  had  several  suits  growing  out  of  trespasses  by  stock, 
that  much  ill-feeling  resulted,  and  that  the  defendant  made 
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sadd  charge  of  perjury  and  caused  the  plain tiflf  to  be  arrested 
and  brought  before  a  justice  of  the  peace  for  a  preliminary 
examination. 

During  this  proceeding  the  defendant  made  most  of  the 
slanderous  charges  in  proof,  and  it  is  urged  that  what  he  so 
did  on  that  occasion  was  within  his  privilege  as  prosecutor 
for  the  people.  It  has  been  held  that  an  action  will  not  lie 
for  words  spoken  by  a  person  who  is  managing  a  prosecu- 
tion before  a  justice  of  the  peace  in  behalf  of  the  common- 
wealth, on  a  complaint  which  he  has  himself  preferred. 
Billiard  on  Torts,  Vol.  1,  p.  321,  3d  Ed.,  citing  Hoar  v. 
Wood,  3  Met.  193.  Assuming  that  such  is  the  law  as  appli- 
cable here,  it  would  exempt  the  defendant  from  liability  for 
whatever  he  may  have  reasonably  had  occasion  to  say  in 
commenting  upon  the  evidence  introduced.  In  other  words, 
whatever  may  have  been  within  the  scope  of  the  privilege 
of  counsel  in  such  case  he  might  say,  if  he  was  conducting 
the  case  for  the  State,  although  he  had  preferred  the  charge. 

Treating  him  with  the  utmost  liberality,  he  would  not  be 
protected  in  what  he  said  after  the  trial  was  over  and  the 
plaintiff  had  been  acquitted,  and  it  was  shown  that  be  was 
then  very  free  in  repeating  the  charges  in  question,  when 
there  was  no  longer  any  occasion  or  excuse  therefor.  It 
was  also  shown  that  before  he  made  this  complaint,  he 
made  a  similar  charge  in  a  conversation  he  had  with  one 
"Waltz.  Other  testimony  was  to  the  same  effect,  and  there 
is  little  room  to  doubt  that  he  was  greatly  incensed  because 
of  the  controversies  with  the  plaintiff  and  that  he  repeatedly 
and  maliciously  charged  him  with  perjury  and  subornation 
thereof.  He  attempted  to  justify  by  showing  that  the 
plaintiff  had  testified  falsely  in  one  of  the  former  trials. 
How  far  he  succeeded  in  this  was  for  the  jury. 

The  brief  of  appellant  is  mainly,  almost  wholly,  devoted 
to  a  discussion  of  the  merits  of  the  case  as  shown  by  the 
proof.  No  erroneous  ruling  of  the  court  in  admitting  evi- 
dence is  urged,  except  in  a  general  way,  that  the  court  erred 
in  admitting  proof  of  what  was  said  by  defendant  when  he 
applied  for  the  warrant  before  the  justice  of  the  peace.  The 
same  witness  testified  that  at  another  time  and  place  the 
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defendant  repeated  the  slander.  What  he  may  have  said 
when  about  to  make  a  charfje,  so  as  to  enable  the  justice  to 
prepare  a  complaint  in  legal  form,  would  perhaps  be  regarded 
as  privileged,  or  in  effect  but  a  part  of  the  formal  complaint. 

It  is  not  clear  from  the  abstract,  nor,  indeed,  from  the 
record,  whether  what  he  said  when  the  warrant  was  ob- 
tained, was  for  the  purpose  of  so  informing  the  justice  as  to 
the  matter  to  be  embodied  in  the  complaint,  or  whether  it 
was  a  gratuitous  and  unnecessary  repetition  of  the  charge 
for  a  merely  malicious  purpose. 

Whether  what  he  then  said  was  within  the  protection  of 
the  privilege,  it  is  clear  that  his  subsequent  statements  to 
the  same  effect  were  not. 

We  can  not  say  that  any  substantial  error  was  committed 
in  this  respect.  Had  it  been  desired  to  eliminate  whatever 
was  said  on  that  occasion,  or  on  the  occasion  of  the  trial, 
that  may  have  been  privileged,  an  instruction  might  have 
been  asked  stating  the  rule  of  law  on  the  subject,  but  we 
find  none  such,  nor  any  complaint  as  to  the  action  of  the 
court  in  giving  or  refusing  instructions  on  either  side. 

Briefly,  then,  it  is  shown  that  defendant  repeatedly  made 
slanderous  charges,  actionable  p&r  ae^  against  the  plaintiff, 
not  in  course  of  judicial  proceedings,  and  not  within  any 
protection  of  privilege  on  that  account;  that  the  proof  so 
made  amply  supports  the  verdict,  and  that  no  error  of  sub- 
stance on  the  part  of  the  court  contributing  to  the  result 
has  been  disclosed.  It  is  not  complained  that  the  damages 
are  excessive. 

We  are  of  opinion  that  the  evidence  supports  the  verdict 
and  that  the  judgment  is  responsive  to  the  merits.  It  will 
be  af&rmed. 


In  the  Matter  of  the  Estate  of  Jacob  Dick^  Deceased, 

1.  Wills — Construction  of. — ^In  construing  a  wUl,  and  a  codicil 
which  the  testator  directs  shall  be  taken  as  a  part  of  such  will,  the 
court  should  read  the  wiU  and  codicil  together,  seeking  to  harmonize 
their  various  provisions,  and  should  construe  particular  directions  in  the 
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light  of  the  entire  paper,  so  as  to  give  effect  to  every  part  and  to  en- 
force the  intention  of  the  testator. 

In  Probate,— Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  Oscar  P.  Bonnet,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.  .  Affirmed.    Opinion  filed  November  21,  1896. 

William  MoFadon,  attorney  for  appellant. 

A  later  clause  in  will  repugnant  to  a  former  one  modifies 
the  former.  Jenks  v.  Jackson,  127  111.  341;  Siddons  v. 
Cockrell,  lai   111.  653. 

If  the  provisions  of  the  codicil  had  been  contained  in  the 
will  itself,  they  being  the  later  clause,  would  have  been 
treated  as  modifying  the  prior  portion  of  the  will,  and  the 
same  result  follows,  treating  it  as  a  codicil.  Siddons  v. 
Cockrell,  131  111.  653;  Jenks  v.  Jackson,  127  HI.  341. 

A  codicil  will  be  treated  as  an  amendment  of  the  former 
will,  and  to  the  extent  of  the  changes  thereby  provided  for, 
it  is  a  cancellation  of  the  provisions  of  the  will.  2  Will- 
iams on  Executors,  bottom  page  1081;  1  Williams  on  Exec- 
utors, bottom  page  8;  1  Williams  on  Executors,  bottom 
page  162.  - 

The  intention  of  the  testator  as  manifest  by  the  words 
used  must  govern.    Banta  v.  Boyd,  118  111.  168. 

GovERT  &  Papb,  attorneys  for  appellee. 

While  it  is  true,  that  where  two  parts  of  a  will  are  irrec- 
oncilable the  latter  must  prevail,  still  the  true  rule  is 
recognized  to  be  that  different  parts  of  a  will  can  not  be  held 
to  be  irreconcilable  unless,  after  the  application  of  all  rules 
of  construction,  it  is  found  that  the  repugnancy  is  abso- 
lutely invincible.  This  is  expressly  stated  in  Jenks  v.  Jack- 
son, 127  111.  341,  cited  by  appellant. 

See  also  to  same  effect  Roberts  v.  Roberts,  140  111.  345; 
Day  V.  Wallace,  144  111.  256. 

It  is,  however,  elementary  that  in  construing  a  will,  full 
effect  should  be  given,  if  possible,  to  every  word  and  every 
clause  of  the  will,  and  that  it  is  improper  and  not  allow- 
able in  the  construction  of  a  particular  clause  to  confine 
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our  attention  to  the  language  therein  contained,  but  that 
each  clause  must  be  construed  in  the  light  of  the  whole  will. 
As  Jarman  on  Wills,  Ch.  51,  in  the  seventh  rule  of  construc- 
tion, says,  "  All  the  parts  of  a  will  are  to  be  construed  in  re- 
lation to  each  other,  and  so  as,  if  possible,  to  form  one  con- 
sistent whole."  In  Bland  v.  Bland,  103  111.  11,  the  court  says : 
''  But  this  looking  at,  and  resting  upon  some  particular  clause 
or  clauses  of  an  instrument  is  not  the  right  mode  of  construct- 
ing it;  it  must  be  looked  to  in  all  its  parts,  and  the  entire 
will  be  considered  together,  in  order  to  ascertain  what  is  its 
meaning."  To  the  same  effect  is  Peoria  v.  Darst,  101  111. 
609;  Hamlin  v.  U.  S.  Express  Co.,  107  lU.  443;  Day  v.  Wal- 
lace,  144  111.  256. 

Me.  Justice  Wall  delivered  the  opinion  of  the  Coukt. 

The  question  arising  in  this  case  is  as  to  the  construction 
of  the  following  will  and  codicil. 

"  I,  Jacob  Dick,  of  the  city  of  Quincy,  in  the  county  of 
Adams  and  Btate  of  Illinois,  being  of  sound  mind  and  mem- 
ory, do  make,  publish  and  declare  this  my  last  will  and  tes- 
tament, to  wit : 

First.  It  is  my  will  that  all  my  just  debts  and  funeral 
expenses  be  fully  paid. 

Second.  I  give,  devise  and  bequeath  to  my  wife,  Maggie 
Dick,  one-third  of  all  my  property,  both  real  and  personal, 
of  which  I  may  die  possessed  after  the  payment  of  all  my 
debts  and  funeral  expenses,  to  have,  use  and  enjoy  during 
her  natural  life. 

Third.  I  direct  that  my  executors  hereinafter  named,  or 
such  of  them  as  shall  qualify  and  act,  or  in  case  neither 
should  act,  then  my  administrator  with  the  will  annexed, 
shall  take  charge  of  all  my  property,  both  real  and  per- 
sonal, except  that  part  devised  and  bequeathed  to  my  wife, 
and  use  so  much  of  the  game  or  of  the  income  therefrom  as 
shall  be  necessary  for  the  support,  maintenance  and  educa- 
tion of  my  three  children,  Anna  Dick,  Katy  Dick  and 
August  Dick,  until  the  youngest  one,  namely,  August  Dick, 
shall  have  attained  the  age  of  twenty-one  years,  and  at  that 
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time  whatever  may  remain  of  my  said  property « shall  be 
equally  divided  amongst  my  said  children  without  any 
regard  to  what  may  have  been  expended  for  their  support 
and  education  respectively,  it  being  my  intention  that  each 
of  my  said  children  shall  be  reared  and  educated  out  of  the 
common  fund,  to  the  end  that  the  youngest  shall  share 
equally  with  the  others,  whatever  remains  of  my  said  prop- 
erty after  the  cost  of  rearing  and  educating  all  of  them  is 
paid. 

Fourth.  It  is  my  will  that  all  of  my  children  shall  be 
well  educated,  and  supported  in  a  manner  proportioned  to 
the  amount  of  my  estate  and  their  condition  in  life. 

Fifth.  I  give,  devise  and  bequeath  to  my  said  children 
in  equal  parts  all  that  may  remain  of  that  part  of  my  prop- 
erty devised  and  bequeathed  to  my  wife  at  the  time  of  her 
death,  and  in  case  she  should  die  before  the  said  August 
Dick  attains  the  age  of  twenty-one  years,  then  it  is  my  will 
that  my  said  executors  or  administrators  with  the  will 
annexed  shall  hold  and  dispose  of  the  same  in  the  same  man- 
ner hereinbefore  provided  for  as  to  that  part  not  bequeathed 
to  my  said  wife. 

Sixth.  In  case  of  the  death  of  either  of  my  children 
without  issue  before  they  shall  arrive  at  the  age  of  twenty- 
one  years,  then  the  survivors  of  such  children  are  to  have 
the  portion  hereby  given  to  such  as  may  so  die  without 
issue,  and  the  estate  so  to  be  divided  as  hereinbefore  pro- 
vided amongst  my  said  children  as  soon  as  the  youngest  of 
them  or  the  survivors  shall  have  attained  the  age  of  twenty- 
one  vears  and  not  before,  it  beinff  mv  intention  that  in  no 
event  shall  any  of  my  children  have  the  control  of  the  por- 
tion devised  and  bequeathed  to  them  until  the  youngest  of 
them  or  the  survivors  shall  have  attained  the  age  of  twenty- 
one  years. 

Seventh.  I  hereby  appoint  my  irife,  Maggie  Dick,  exec- 
utrix, and  my  friends,  Thomas  Eedmond  and  John  Dick, 
executors  of  this,  my  last  will  and  testament,  hereby  revok- 
ing all  other  and  former  wills,  testaments  and  codicils  by 
me  made." 
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"  Whereas,  I,  Jacob  Dick,  have  this  day  made  my  last  will 
and  testament  in  writing,  wherein  I  have  provided  that  my 
children  should  not  receive  the  property  bequeathed  to  them 
until  the  youngest  of  them  or  of  the  survivors  of  them  shall 
have  att^<ined  the  age  of  twenty-one  years,  now,  therefore,  I 
do  by  this  writing,  which  I  hereby  declare  to  be  a  codicil 
to  my  said  last  will  and  testament  and  to  be  taken  a^  a  part 
thereof,  order  and  declare  that  my  will  is  that  after  my 
daughters  or  either  of  them  shall  have  arrived  at  the  age  of 
twenty-one  years  and  shall  then  marry,  or  if  they  shall  have 
married  before  that  time,  thev  shall  in  that  event  receive 
the  sum  of  three  thousand  dollars  each,  to  be  paid  to  them 
respectively  by  my  said  executors  so  soon  as  they  shall  have 
attained  the  age  of  twenty-one  years  and  married,  and 
until  such  time  as  they  are  married  they  are  to  receive  their 
support  and  maintenance  out  of  the  common  fund. 

I  hereby  certify  and  confirm  my  said  last  will  in  all  other 
things." 

The  testator  died  December  22, 1876,  leaving  his  wife  and 
three  children  him  surviving.  The  latter  were  Anna,  aged 
thirteen,  Kate,  aged  ten,  and  August,  aged  five  years.  Anna 
was  married  Novembers,  1887,  Kate  was  married  April  10, 
1888,  and  August  became  of  age  October  14,  1892. 

When  the  girls  were  married,  being  over  the  age  of  twent)^- 
one  years  they  were  respectively  paid  the  sum  of  three  thou- 
sand dollars  as  provided  by  the  codicil,  and  when  August  at- 
tained his  majority  he  received  from  the  executrix  a  similar 
amount  in  order  to  equalize  him  with  them.  The  Circuit 
Court  held  such  payment  was  properly  made,  and  that  rul- 
ing presents  the  point  for  decision. 

The  position  of  appellant  is,  in  effect,  that  the  payment  of 
three  thousand  dollars,  provided  for  in  the  codicil  to  a  mar- 
ried daughter  being  twenty-one  years  of  age,  was  intended 
as  an  additional  provision,  and  that  the  sum  so  paid  should 
not  be  treated  as  a  part  of  the  share  given  in  the  will. 

This  view  is  untenable.  Reading  the  will  and  codicil  to- 
gether, and  seeking  to  ascertain  what  was  the  purpose  of 
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the  testator,  it  is  very  apparent  that  he  intended  to  provide 
for  his  children  equally. 

He  intended  that,  except  so  far  as  necessary  for  their  sup- 
port and  education,  the  property  should  be  kept  intact  until 
the  youngest  attained  the  age  of  twenty  one  years  and  then 
it  should  be  equally  divided,  but  by  the  codicil  he  provided 
that  upon  the  marriage  of  a  daughter,  being  then  twenty- 
one  years  of  age,  or  if  married  before,  when  she  attained  that 
age,  she  should  receive  a  portion  of  her  share,  to  wit,  three 
thousand  dollars.  As  to  that  sum  she  should  not  be  re- 
quired to  wait  until  the  youngest  reached  that  age.  This 
construction  harmonizes  the  various  provisions  of  the  will 
and  codicil  and  enforces  the  manifest  intention  of  the 
testator. 

The  conclusion  of  the  Circuit  Oourt  was  right  and  its 
judgment  is  affirmed. 


,  67      400 
'96    '49 

Qj    ^Q^  Equitable  Prodnce  and  Stock  Exchange  y.  Christopher 
113   ^529;  Keyes. 

1.  Agency — Defined^An  Improper  Definition  CriticisecL  —An  agent 
is  one  who  undertakes  to  manage  some  affair  for  another  by  the  author* 
ity  and  on  account  of  the  latter,  who  is  called  the  principal,  and  to  ren- 
der an  account  T)f  it;  ^ and  an  instruction  which  tells  a  jury  to  find  that 
a  person  was  acting  as  agent  for  the  defendant,  if  they  believe  from  the 
evidence  that  such  person  "  was  transacting  business  for  the  defendant " 
is  vague  and  indefinite  and  lacks  the  precision  which  is  required  in  a 
legal  definition. 

2.  Service  op  Process— 0»  Agent^Relation  Must  Exist  at  Time  of 
Service, — It  is  not  necessary  for  a  principal  to  give  notice  of  the  termi- 
nation of  the  relationship  to  those  transacting  business  with  his  agent, 
BO  far  as  the  matter  of  service  of  process  is  concerned,  and  if  a  person 
served  with  summons  as  the  agent  of  a  defendant  is  not  at  the  time 
of  service  the  agent  of  such  defendant,  the  service  is  bad. 

8.  Pleading— Corporation  May  Plead  to  the  Merita  after  a  Defeat 
on  Plea  Denying  Agency  of  Person  Served. — When  a  suit  is  instituted 
against  a  corporation  whose  president  and  place  of  business  are  out  of 
the  county  where  the  suit  is  brought,  and  process  is  served  on  a  supposed 
agent  of  the  company,  the  fact  of  agency  may  be  put  in  issue,  and  if 
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found  against  the   company,  leave  should  be  given  to  plead  to  the 
merits.  ^ 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court  of 
Macoupin  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Reversed  and  remanded*  Opinion 
filed  November  21,  1896. 

A.  N.  Yanoey  and  Fkanois  A.  Eiddlk,  attorneys  for  appel- 
lant. 

Fbank  W.  Burton,  attorney  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  action  of  assumpsit  was  commenced  by  appellee 
against  appellant,  a  corporation,  in  the  Circuit  Court  of  Ma- 
coupin County.  A  summons  was  issued  directed  to  the 
sheriff  of  that  county  for  service,  and  was  returned  served 
by  delivering  a  copy  to  "  F.  C.  Curtis,  agent  of  said  corpora- 
tion, in  said  county,  the  president  and  secretary  of  said  com- 
pany not  found  in  my  county,  this  3d  day  of  September,"  etc. 

The  defendant  filed  a  plea  to  the  jurisdiction,  averring 
that  at  the  time  of  the  commencement  of  the  suit  it  was 
resident  in  Cook  county,  and  that  at  the  date  of  said  serv- 
ice the  said  Curtis  was  not  its  agent. 

The  plaintiff  replied  that  said  defendant  had  a  place  of 
business  in  said  Macoupin  county,  and  at  the  time  of  said 
service  the  said  Curtis  was  an  agent  of  said  defendant.  The 
issue  thus  raised  was  tried  by  a  jury  and  found  for  plaintiff. 

The  evidence  tended  to  show  that  defendant  was  located 
in  Chicago  in  the  business  of  buying  and  selling  grain,  etc., 
on  commission,  and  that  Curtis  was  located  at  Carlinville, 
having  direct  communication  with  the  defendant  by  private 
wire.  When  a  person  wished  to  buy  or  sell  on  the  Chicago 
market  he  could  give  his  order  to  Curtis,  who  would  trans- 
mit it  by  wire  to  the  defendant  for  execution. 

The  defendant  claims  that  it  always  carried'^he  account 
with  Curtis,  paid  him  a  commission  for  the  business  and 
held  hina  responsible  in  respect  thereto,  and  that  it  did  not 
know  the  person  giving  him  the  order. 
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He  was  called  the  correspondent  of  defendant,  and  it  is 
insisted  he  was  in  no  respect  its  agent  as  that  term  is  used 
in  Sec.  5  of  the  practice  act,  relating  to  service  on  corpora- 
tions. 

An  agent  is  one  who  undertakes  to  manage  some  affair 
to  be  transacted  for  another  by  his  authority  on  account  of 
the  latter  who  is  called  the  principal,  and  to  render  an 
account  of  it.     Bouvier  Law  Die,  Vol.  1,  p.  84. 

We  are  not  disposed  to  determine  on  the  evidence  now 
before  us  whether  Curtis  was  the  agent  of  the  defendant, 
or  whether  he  was  transacting  the  business  with  plaint- 
iff on  his  own  account,  his  relation  with  the  defendant  be- 
ing that  of  correspondent  merely.  A  determination  of  that 
question  may  go  to  the  merits  of  the  case,  and  it  is  not 
proper  now  that  we  should  indicate  any  opinion  upon  the 
point. 

In  several  of  the  instructions  given  for  the  plaintiff  the 
jury  were  told  that  if  they  believed  from  the  evidence  that 
at  the  time  of  service  Curtis  was  "  transacting  business  for 
defendant,"  then  they  should  find  for  the  plaintiff.  The  ex- 
pression so  used  is  quite  vague  and  indefinite,  and  lacks  the 
precision  which  is  required  in  a  legal  definition.  A  jury 
might  believe  he  was  transacting  business  for  defendant  in 
a  general  way,  and  yet  not  be  able  to  say  that  he  was  the 
agent  of  defendant  as  the  law  defines  that  term.  Was  he 
managing  the  business  tor  defendant,  upon  its  authoritj^  and 
for  its  account,  the  latter  being  the  principal  and  having 
the  right  to  call  upon  the  plaintiff  the  same  as  though  it  had 
directly  dealt  with  him,  or  did  the  plaintiff  deal  with  Cur- 
tis only,  and  had  he  the  right  to  call  upon  Curtis  to  respond 
in  his  own  personal  capacity  ? 

We  think  these  instructions  were  calculated  to  mislead 
the  jury. 

Another  instruction  was  as  follows : 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  F.  C.  Curtis  was  employed  by  the  defend- 
ant to  transact  the  business  of  the  defendant  at  Carlinville, 
Illinois,  as  agent,  prior  to  the  service  of  the  summons  in  this 
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case,  and  that  at  the  time  of  the  service  of  the  summons  he 
was  still  transacting  business  in  the  same  ostensible  manner, 
and  that  prior  to  that  time  the  defendant  had  given  no  notice 
to  those  transacting  business  with  said  Curtis  that  he  had 
ceased  to  represent  it  in  that  business,  then  the  jury  should 
find  for  the  plaintiff." 

It  is  not  perceived  why  it  was  necessary  for  defendant  to 
give  notice  to  those  transacting  business  with  Curtis  that 
his  relation  with  defendant  had  ceased  so  far  as  the  matter  of 
service  is  concerned.  If  he  was  not  at  the  time  of  service 
the  agent  of  defendant,  the  service  was  bad. 

Possibly  those  who  had  been  dealing  with  him  as  an 
agent  might  continue  to  deal  with  him  in  that  capacity  and 
in  the  way  as  formerly,  and  rely  upon  his  agency  until  noti- 
fied to  the  contrary.  We  say  possibly  this  might  be  so,  but 
if  so  it  would  be  upon  the  ground  that  for  some  reason 
growing  out  of  the  particular  circumstances  the  principal 
should  be  estopped  to  deny  the  agency.  But  how  can  such 
doctrine  find  application  here  ? 

The  oflBcer  could  not  insist  upon  the  supposed  estoppel 
for  he  never  had  any  prior  dealing  with  Curtis,  and  he  was 
put  in  no  other  or  different  position  than  if  he  had  never 
heard  of  the  supposed  agency;  neither  can  the  plaintiff,  for 
he  has  not  been  misled.  Ho  has  not  changed  his  position 
because  he  supposed  the  agency  was  continued.  He  has 
parted  with  nothing  and  lost  no  right  by  reason  of  anything 
done  by  the  defendant  in  that  regard.  This  instruction  was 
erroneous,  and  in  view  of  the  testimony  which  tended  to 
show  that  the  relation  of  Curtis  with  defendant  had  ceased 
several  days  before  the  service,  was  calculated  to  mislead 
the  jury.     There  was  error  in  giving  this  instruction. 

After  the  jury  had  rendered  their  verdict  the  plaintiff 
moved  the  court  to  impanel  a  jury  to  assess  the  plaintiff's 
damages,  and  the  defendant  entered  a  cross-motion  for  leave 
to  plead  to  the  declaration  and  tendered  a  plea  of  non- 
assumpsit.  The  court  allowed  the  motion  of  plaintiff  and 
denied  the  cross-motion.  A  jury  was  impaneled  and  the 
damages  were  assessed  at  $5,425,  of  which  the  plaintiff 
remitted  $275,  and  took  judgment  for  $5,150. 
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If  the  plea  filed  by  defendant  denying  that  Curtis  was  its 
agent  is  to  be  regarded  as  a  plea  in  abatement,  pure  and 
simple,  as  that  plea  was  known  and  understood  in  the  com- 
mon law  practice,  then  the  jury  which  found  the  issue  of 
fact  for  the  plaintiff  should  have  assessed  the  damages,  and 
their  failure  to  do  so  made  it  necessary  to  award  a  venire  de 
novo  since  the  omission  could  not  be  supplied  by  a  writ  of 
inquiry. 

At  common  law  when  a  plea  in  abatement  is  regularly 
put  in,  the  plaintiff  must  reply  to  it  or  demur.  If  he  reply 
and  an  issue  of  fact  be  thereupon  joined  and  found  for  him, 
the  judgment  is  peremptory,  quod  recuperet;  but  if  there  be 
judgment  for  the  plaintiff  on  demurrer  to  plea  in  abatement 
or  replication  to  such  plea  the  judgment  is  only  interlocu- 
tory, quod  respondeat  ouster.  The  judgment  for  defendant 
on  a  plea  in  abatement,  whether  it  be  on  an  issue  in  fact  or 
in  law,  is  that  the  writ  or  bill  be  quashed.  1  Tidd  Pr., 
641-2;  1  Chitty  PL,  465-6. 

In  the  case  of  Boggs  v.  Bindskoff,  23  111.  66,  the  Supreme 
Court  held  that  a  plea  traversing  the  averments  of  an  affi- 
davit in  attachment  was  a  plea  in  abatement  and  subject  to 
the  incidents  of  such  a  plea,  and  that  where  a  jury  found  for 
plaintiff  without  assessing  the  damages  it  was  error  to  call 
another  jury  for  that  purpose. 

In  the  case  of  Mineral  Point  Railway  v.  Keep,  22  HI.  9, 
service  was  had  upon  certain  persons  as  agents  of  a  defend- 
ant corporation  and  it  was  attempted  by  affidavits  to  show 
that  the  persons  so  served  were  not  in  fact  agents  of  the  cor- 
poration. It  was  held  that  the  question  could  not  be  raised 
in  that  way,  and  in  discussing  the  subject  the  court  said  : 
"  We  are  not  inclined  to  think  the  return  of  the  officer,  as 
to  the  fact.of  agency,  when  a  corporation  is  sued,  should  be 
conclusive.  Great  injustice  and  ruin  to  incorporated  com- 
panies might  be  the  consequence,  had  the  officer  the  undis- 
puted power  to  select  any  person  he  might  choose,  as  the 
agent  of  the  company  sued,  and  serve  the  process  upon  him. 
That  he  was  the  agent  must  be  held  to  be  a  fact  open  to  the 
country.    An  officer's  return  is  not  conclusive  of  all  the 
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facts  stated  in  it,  as,  where  he  returns  upon  a^.  /a.y  money 
made  and  paid  to  the  plaintiffs,  the  payment  is  a  fact  which 
maybe  contested.  So  in  this  case,  the  fact  that  J.  E.  Booth 
was  the  agent  and  Dexter  the  conductor,  is  not  conclusively 
established  by  the  return;  it  can  bje  contested.  Our  statute 
authorizing  service  of  process  on  an  agent  or  conductor  is 
an  innovation  upon  the  ancieilt  practice,  and  no  greater 
force  and  eflPect  should  be  given  to  it  than  is  absolutely  nec- 
essary. When  a  party  sues  an  incorporated  company,  whose 
president  and  whoso  place  of  doing  business  is  out  of  the 
county  where  suit  is  brought,  and  causes  his  process  to  be 
served  on  one  whom  he  chooses  to  consider  the  agent  of  the 
company,  it  is  no  hardship  to  require  him  to  prove  such 
person  was  the  agent.  We  think,  therefore,  that  the  fact 
of  agency  could  have  been  put  in  issue  by  plea  in  abatement 
of  the  writ,  the  defendants  appearing  for  that  purpose  only. 
By  such  practice,  no  injustice  can  be  done.  If  the  issue  is 
found  against  the  company,  and  the  fact  of  agency  estab- 
lished, leave  will  always  be  given  to  plead  to  the  merits." 

While  the  plea  here  indicated  is  called  a  plea  in  abate- 
ment, it  is  evident  the  court  did  not  regard  it  as  subject  to 
all  the  incidents  of  such  a  plea  under  the  practice  at  com- 
mon law.  As  was  remarked,  the  statute  authorizing  service 
of  process  against  a  corporation  upon  a  mere  agent  is  an  in- 
novation upon  the  ancient  practice,  and  it  was  necessary  to 
devise  some  means  whereby  the  fact  of  the  alleged  agency 
might  be  put  in  issue.  We  understand  the  court  intended  to 
lay  down  a  rule  of  practice  to  be  applied  in  future  cases; 
hence,  its  remark  that  if  the  issue  is  found  against  the  com- 
pany leave  will  always  be  given  to  plead  to  the  merits, 
should  not  be  deemed  obiter  dictum.  It  does  not  appear 
that  the  court  has  ever  withdrawn  the  remark,  and  so  far 
as  we  are  advised  the  rule  indicated  has  been  followed  in 
practice. 

But  if  the  court  had  not  said  so  we  should  be  inclined  to 
hold  so.  The  plea  is  with  reference  to  a  matter  unknown 
at  common  law,  and  while  called  a  plea  in  abatement  for 
the  want  of  a  better  term,  it  should  not  be  regarded  as  such 
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in  respect  to  the  form  of  the  judgment.  A  defendant  cor- 
poration should  not  be  compelled  to  stake  its  right  to  con- 
test the  merits  upon  the  result  of  the  issue  as  to  whether 
the  person  served  was  in  fact  its  agent.  We  are  of  opinion 
that  the  court  erred  in  refusing  leave  to  file  the  plea  of 
non-assumpsit. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  proceedings  consistent  with  the  views  herein  ex- 
pressed. 


Henry  W.  Buck  and  John  J.  Walsh  v.  Eddy  Maddock  and 
Katherine  Maddock^  by  their  next  friend. 

1.  Evidence — Repetition  of  the  Same  Question  Objectionable. — It  is 
proper  to  sustain  objections  to  questions  which  are  mere  repetitions  of 
those  which  have  been  asked  and  answered. 

2.  Parties— iVea;^  Finend  of  Minor — Admissions  by, — The  next 
friend  of  a  minor  plaintiff  is  not  a  party  to  the  suit  in  such  a  sense  that 
his  admissions  or  declarations  out  of  court  should  be  received. 

8.  Instructions — How  Construed. — Instructions  should  be  construed 
as  a  whole  and  objections  which  are  based  upon  strained  and  forced 
constructions  of  expressions  selected  without  regard  to  the  context  wiU 
not  be  sustained. 

4.  Intoxicating  Liquors— -Action  by  ChUd  for  Death  of  Father-^ 
Exemplary  Damages. — In  a  suit  against  a  saloon-keeper  for  causing  the 
intoxication  of  the  plaintifiTs  father,  as  a  result  of  which  he  was  kiUed, 
proof  that  such  saloon-keeper  sold  or  gave  intoxicating  liquor  to  the  de- 
ceased while  he  was  intoxicated,  authorizes  the  jury  to  assess  exemplary 
damages. 

Trespass  on  the  Case,  for  selling  liquor  to  plaintiff's  father.  Error  to 
the  Circuit  Court  of  McLean  Coimty;  the  Hon.  Thomas  F.  Tipton, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Affirmed. 
Opinion  filed  November  21,  1896. 

A.  E.  DeMakge  and  H.  W.  Hall,  attorneys  for  plaintiff 
in  error  H.  W.  Buck. 

W.  E.  Gapbn,  attorney  for  plaintiff  in  error  Jno.  J. 
Walsh. 
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J.  J.  MoRKissEY  and  Livingston  &  Baoh,  attorneys  for 
defendants  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellees  declared  against  appellants  in  case,  al- 
leging that  appellant  Buck  was  the  keeper  of  a  dram  shop 
in  a  house  rented  him  for  that  purpose  by  appellant  Walsh; 
that  he  furnished  intoxicating  liquors  to  Edward  Maddock, 
father  of  appellees,  causing  him  to  become  intoxicated,  in 
consequence  of  which  the  said  Maddock  went  upon  a  rail- 
road track,  and  failing  to  exercise  proper  care  for  his  own 
safety,  was  killed  by  a  passing  train.  A  plea  of  not  guilty 
was  filed  and  upon  trial  by  jury  the  issue  was  found  for 
appellees  and  their  damages  assessed  at  $1,550. 

A  motion  for  new  trial  by  appellants  was  overruled  and 
from  the  judgment  thereupon  rendered  they  have  prose- 
cuted this  appeal. 

The  one  question  of  fact  material  to  recovery,  as  to  which 
the  evidence  was  conflicting,  was  whether  the  appellant 
Buck  did  furnish  the  liquor  which  caused,  in  whole  or  in 
part,  the  fatal  intoxication.  A  witness,  Bobbins,  testified 
on  behalf  of  appellees,  that  he  and  deceased  were  in  Buck's 
saloon  and  that  the  deceased  was  furnished  ten  or  fifteen 
drinks  of  beer  and  whisky  by  Buck.  This  was  between 
5:30  and  7  p.  m.  The  witness  went  away,  leaving  Maddock 
there,  and  the  latter  lost  his  life  that  night.  The  testimony 
of  this  witness  is  contradicted  by  one  Dunkle,  called  by  the 
defense,  and  to  some  extent  by  other  testimony,  including 
that  of  Buck  himself.  It  is  supported  to  some  extent  by 
corroborating  circumstances. 

It  was  shown  that  Bobbins  was  then  under  an  indictment 
for  burglary,  and  as  to  Dunkle,  there  appeared  on  his  cross- 
examination  some  things  calculated  to  impeach  him.  There 
was  no  doubt  that  the  deceased  was  much  given  to  drink; 
that  he  frequented  this  saloon;  that  he  was  there  at  the  time 
mentioned  by  Bobbins  and  Dunkle,  and  that  he  was  there 
about  noon  of  the  same  day,  and  that  he  was  under  the  in- 
fluence of  liquor  that  morning.     The  jury  had  the  oppor- 
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tunity  of  seeing  the  witnesses  and  so  had  the  trial  court, 
and  could  determine  better  than  we  where  the  greater  credit 
was  due.  In  view  of  the  evidence  as  it  appears  in  the  rec- 
ord, we  can  not,  according  to  the  well  settled,  applicable 
rule,  interfere  with  the  verdict  on  this  point. 

As  to  the  amount  of  actual  loss  of  support  sustained  by 
appellees;  the  testimony  shows  that  the  deceased  fell  far 
short  of  his  duty  as  a  parent.  He  had  no  trade  or  vocation, 
and  depended  on  uncertain  and  irregular  employment  as  a 
laborer.  At  and  for  a  short  time  before  his  death  he  was 
working  in  a  packing  house.  His  elder  child  was  born 
before  marriage,  and  neither  the  mother  nor  children  had 
received  such  support  as  they  were  entitled  to,  nor  as  much 
as  he  might  have  given  them  if  his  habits  had  been  good. 
Yet  he  did  not  wholly  desert  them,  nor  utterly  neglect  them, 
and  it  can  not  be  said  there  was  reason  to  suppose  he 
would  never  have  done  better.  The  appellees  suffered  a 
nominal  loss  at  least.  It  was  to  be  presumed  that  he  would 
to  some  extent  discharge  the  duty  he  owed  them,  and  it  was 
wholly  possible  and  perhaps  not  improbable  that  he  would 
do  so  to  the  best  of  his  ability.  There  was  some  evidence, 
which,  if  believed  by  the  jury,  would  tend  to  the  conclusion 
that  he  so  intended. 

The  jury  may  have  reasonably  thought  that  the  appellees 
were  deprived  of  something  substantial  in  the  way  of  sup- 
port, prospectively  at  least.  Such  would  be  presumption 
from  a  legal  standpoint  at  any  rate,  and  the  amount  assessed 
can  hardly  be  considered  excessive  regarding  actual  dam- 
ages only. 

But  if  the  jury  believed  Eobbins,  there  was  ground  for 
exemplary  damages;  for,  according  to  his  testimony,  the  de- 
ceased was  furnished  with  liquor  by  appellant  Buck  when 
he  was  obviously  intoxicated.  Betting  v.  Hobbett,  142 
III.  72. 

The  brief  of  appellants  presents  various  objections  to  the 
action  of  the  court  in  admitting  evidence,  but  we  find 
nothing  substantial  in  that  respect.  For  example,  it  is 
urged  that  the  court  erred  in  permitting  proof  that  the  de- 
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ceased  was  industrious  when  sober,  because  there  was  no 
allegation  in  the  declaration  that  he  was  an  habitual  drunk- 
ard, and  also  in  permitting  proof  of  what  deceased  had  done 
in  the  way  of  supporting  his  wife. 

Such  proof  tended  to  show  the  ability  and  disposition  of 
the  man  when  in  a  normal  condition  to  discharge  his  duties 
to  his  family.  It  is  ur^ed  the  court  erred  in  refusing  to 
allow  appellants  to  ask  Bobbins,  on  cross-examination, 
Avhether  he  had  not  been  given  money  by  plaintiflf's  counsel 
to  get  his  clothes.  The  question  was  general.  "  Didn't 
you  get  some  money  paid  to  get  your  clothes  here  ? " — with- 
out any  limitation  as  to  where,  or  from  whom.  He  had 
previously  answered  several  questions  on  that  line,  and  the 
court  had  required  one  of  the  questions  to  be  framed  so  as 
to  state  from  whom  the  supposed  contribution  had  come. 
There  was  no  error  in  this  action  of  the  court,  nor  in  the 
like  ruling  on  another  repeated  question  as  to  whether  he 
had  not  been  furnished  free  drinks  at  the  saloon  of  a  rela- 
tive of  the  appellees — he  having  once  answered  such  a  ques- 
tion in  the  negative.  It  is  within  the  province  of  the  court 
to  sustain  objections  to  questions  which  are  mere  repeti- 
tions of  those  which  have  been  asked  and  answered. 

It  is  said  the  trial  court  erred  in  refusing  proof  of  admis- 
sions made  by  the  mother  of  the  appellees,  who  was  acting 
as  "  their  next  friend  "  in  this  suit.  She  is  not  a  party  to 
the  suit  in  such  a  sense  that  her  admissions  or  declarations 
out  of  court  should  be  received.  She  was  a  witness,  and  if 
it  was  desired  to  prove  that  she  made  the  supposed  state- 
ments by  way  of  impeachment,  the  proper  foundation 
should  have  been  laid  by  asking  her  whether  she  had  so 
stated,  fixing  the  time  and  place  and  persons  present.  This 
was  not  done.     The  point  is  not  well  taken. 

Much  criticism  of  the  instructions  given  for  plaintiffs  is 
found  in  the  brief,  but  the  objections  are  mainly  based  upon 
a  strained  and  forced  construction  of  some  expressions 
selected  without  regard  to  the  context.  As  to  the  first,  it 
is  said  that  it  is  dictatorial  and  mandatory,  and  coercive — 
quite  a  misapprehension,  as  we  think.    Another  complaint 
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is  that  it  permits  a  recovery  if  the  said  Maddock  died  in 
consequence  of  his  intoxication,  when  the  declaration  avers 
that  he  was  killed,  an  entirelv  different  matter,  as  counsel 
suggests.  We  are  unable  to  appreciate  the  force  of  the 
objection. 

As  to  the  second,  the  point  urged  is  that  it  authorizes  the 
jury  to  assess  any  damages  which  they  may  believe  from 
the  evidence  the  plaintiffs  had  sustained  without  a  limita- 
tion to  their  loss  of  support,  but  the  very  sentence  from 
which  these  words  are  taken  is  predicated  upon  an  injury 
to  the  means  of  support. 

Equally  unsubstantial  are  the  objections  to  the  third, 
fourth  and  fifth. 

As  to  the  sixth,  it  is  urged  that  it  assumes  that  de> 
fendant  Buck  did  sell  liquor  to  Maddock,  because  the  word 
"  the "  precedes  the  words  "  intoxicating  liquor,"  etc.  A 
further  objection  is  that  the  instruction  assumes  that  in  the 
death  of  their  father  the  appellees  had  sustained  damages  to 
an  amount  in  the  loss  of  means  of  support. 

Both  objections  are  too  refined  for  the  practical  adminis- 
tration of  justice. 

A  third  objection  urged  to  this  instruction  is  that  it  ad- 
vises the  jury  they  might  allow  exemplary  damages  if  they 
found  that  defendant  Buck  in  person  gave  Maddock  intoxi- 
cating liquors  when  he  was  already  under  the  influence  of 
such  liquors,  thereby  causing  the  drunkenness  complained 
of.  As  applied  to  the  evidence  that  Buck  gave  Maddock 
ten  or  fifteen  drinks  of  beer  and  whisky  within  a  period  of 
an  hour  and  a  half,  during  a  part  of  which  time  "  he  was 
under  the  influence  of  liquor,"  the  instruction  was  not  im- 
proper. Betting  v.  Hubbett,  supra.  Counsel  argued  that 
the  phrase  "  under  the  influence  of  liquor  "  is  too  vague  and^ 
is  not  equivalent  to  drunk  or  intoxicated.  This  expression 
is  often  used  as  a  mere  euphemism  of  those  harsher  terms 
and  is  generally  understood  to  mean  the  same  thing.  But 
were  this  not  so,  when  the  instruction  is  read  in  the  light 
of  the  evidence  offered  by  plaintiff  the  objection  is  not  ten- 
able.    If  one  plies  another  with  so  much  drink  within  so 
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short  a  time,  the  effect  being  apparent,  his  action  is  within 
the  reasoning  and  principle  of  the  rule  as  laid  down  by  the 
Supreme  Court  in  the  case  cited.  In  this  connection  com- 
plaint is  made  of  an  instruction  given  by  the  court  on  its 
own  motion,  to  the  effect  that  vindictive  or  exemplary 
damages  could  not  be  awarded  unless  the  plaintiffs  had  a 
case  entitling  them  to  actual  damages,  to  which  we  perceive  . 
no  valid  objection.  If  the  proof  just  referred  to  was  cred- 
ited by  the  jury  they  would  have  been  warranted  in  giving 
exemplary  damages;  yet  as  already  observed,  it  is  by  no 
means  to  be  assumed  that  the  verdict  necessarily  includes 
such  an  allowance. 

It  is  urged  that  the  seventh  is  obscure  and  that  it  assumes 
that  the  intoxication  was  the  cause  of  the  death,  and  that 
there  was  some  injury  to  the  means  of  support.  There  is 
no  obscurity,  noi:  any  harmful  assumption.  It  was  not 
doubtful  that  the  death  was  caused  by  the  intoxication,  and 
the  instruction  in  terms  limited  the  recovery  to  such  injury 
to  means  of  support  as  was  shown  by  the  evidence.  To 
the  ninth  it  is  objected  that  in  stating  to  the  jury  that  it  is 
the  duty  of  a  father  to  support  and  educate  his  minor 
children  if  able  to  do  so,  the  instruction  tended  to  advise  the 
jury  that  there  was  testimony  that  the  father  did  support 
the  plaintiffs  and  was  therefore  misleading.  "We  think  not. 
Moreover  the  instructions  given  at  the  instance  of  defend- 
ants were  very  full  and  positive  to  the  effect  that  whatever 
may  be  the  legal  duty  of  a  father,  these  plaintiffs  could  be 
allowed  only  for  such  loss  as  they  had  sustained,  in  view  of 
the  character,  habits  and  ability  of  their  father  as  shown  by 
the  proof.  Error  is  urged  upon  the  modification  of  two 
instructions  by  adding  the  words  "and  means  of  support" 
after  the  word  "  loss,"  in  one,  and  by  adding  the  words  "  in 
whole  or  in  part,"  after  "  support "  in  the  other.  It  is  said 
the  first  modification  blunted  the  point  of  the  instruction 
and  rendered  it  meaningless.  We  see  nothing  in  the  ob- 
jection. It  is  said  as  to  the  second  modification  that  the 
declaration  averred  a  total  loss  of  support  and  that  this 
instruction,  as  so  modified,  would  permit  a  recovery  for  a 
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partial  loss  of  support,  which  counsel  suggests  can  not  be 
done.  The  greater  includes  the  lesser;  the  whole  includes 
a  part.  As  to  the  first  refused  instruction  the  brief  answers 
the  objection;  the  point  was  embodied  in  the  defendant's 
third  which  was  given.  It  is  urged  the  second  refused  in- 
struction should  have  been  given.  The  point  thereof  is 
sufficiently  covered  by  the  last  clause  of  the  third  and  by 
the  seventh  and  eighth  which  were  given.  No  further  ob- 
jections are  made  in  the  brief. 

We  have  carefully  examined  the  abstract  and  have 
referred  somewhat  to  the  record,  and  after  thoroughly  con- 
sidering all  the  points  raised  we  are  of  opinion  no  substan- 
tial error  appears  and  that  the  judgment  must  therefore 
be  affirmed. 


Bert  Heyen  v.  Owen  Ward. 

1.  Landlord  and  Tenant— renan^  Can  Not  Deny  Landlords  Title,  — 
In  a  suit  to  collect  rent  for  part  of  a  tract  of  land  occupied  by  the  de- 
fendant, if  it  be  proved  that  it  was  plainly  understood  that  if  defendant 
took  any  of  the  land,  he  must  take  it  all  of  the  plaintiff,  and  thereupon 
he  took  possession  of  the  entire  tract,  he  is  estopped  to  deny  that  he  held 
under  the  plaintiff. 

Assumpsit,  for  rent.  Appeal  from  the  Circuit  Court  of  Macoupin 
County;  the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1896.    Affirmed.    Opinion  filed  November  21,  1890. 

ZiNK  &  KiNDEB,  attorneys  for  appellant. 
Peebles  &  Peebles,  attorneys  for  appellee. 

Mb.  Justice  Wall  delivebed  the  opinion  of  the  Couet. 

This  was  an  action  of  assumpsit  to  recover  a  sum  alleged 
to  be  due  plaintiff  for  rent  of  land  leased  to  defendant. 

On  trial  by  jury  the  plaintiff  recovered  a  verdict  for  $240« 
the  amount  claimed. 
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Judgment  was  entered  according  and  the  defendant  has 
appealed.  The  land  in  question,  forty  acres,  was  a  part  of  a 
tract  of  one  hundred  and  twenty  acres  which  plaintiff  had 
owned  for  many  years.  For  a  period  of  several  years  one 
McClure  was  in  possession  of  the  whole  tract  as  tenant  of 
the  plaintiff.  In  August,  1893,  defendant  went  to  plaintiff, 
who  lived  in  another  county,  and  inquired  whether  he  would 
lease  the  land,  to  which  plaintiff  replied  that  he  would  lease 
the  entire  tract  at  $3  per  acre  per  annum — that  if  defend- 
ant took  any  of  it  he  must  take  all,  and  referred  him  to  his 
attorney  who  told  him  in  substance  the  same  thing.  De- 
fendant said  to  the  attorney  that  one  Whitlow  claimed  the 
forty  in  question  and  the  attorney  replied  that  Whitlow's 
claim  was  worthless  and  that  if  he  took  any  of  the  land  of 
plaintiff  he  must  take  it  all,  to  which  proposition  defendant 
assented  and  went  away  and  afterward  took  possession  of 
the  whole  tract,  cultivated  it  for  two  years,  paid  plaintiff 
the  stipulated  rent  for  eighty  acres  but  refused  to  pay  for 
the  forty.  This  is  the  case  as  made  by  the  plaintiff,  sub- 
stantially. It  is  true  that  the  plaintiff,  who  is  a  very  old 
man,  having  attained  the  age  of  ninety-five  years,  had  great 
diflBlculty  in  making  a  clear  and  coherent  statement  of  what 
occurred  between  him  and  the  defendant — wandered  a  good 
deal  in  his  direct  examination,  and  on  the  cross-examination 
was  led  into  some  contradictory  statements — but  when  his 
testimony  is  taken  in  connection  with  that  of  the  other  wit- 
nesses the  jury  were  warranted  in  believing  that  the  defend- 
ant clearly  understood  the  plaintiff  would  not  rent  him  a 
part  of  the  tract  unless  he  would  take  it  all  under  the  plaint- 
iff, and  that  defendant,  so  understanding,  did  take  the  entire 
track.  In  so  doing  he  acted  in  bad  faith  with  the  plaintiff 
for  he  already  had  a  lease  for  the  forty  from  Whitlow. 

He  conti*adicts  the  plaintiff  as  to  what  occurred  between 
them,  but  it  was  for  the  jury  to  say  which  was  the  more 
credible. 

If,  as  claimed  by  the  plaintiff,  it  was  plainly  understood 
that  if  defendant  took  any  of  the  land  he  must  take  it  all 
of  the  plaintiff,  and  thereupon,  concealing  his  arrangement 
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with  Whitlow,  he  took  possession  of  the  entire  tract,  he  is 
estopped  to  deny  that  he  held  under  the  plaintiff.  Some 
complaint  is  made  of  the  instructions,  but  we  find  nothing 
substantially  wrong. 

The  judgment  is  no  doubt  responsive  to  the  merits  and  it 
will  be  affirmed. 


m.  'Ul  E.  C.  Perkins  y.  George  W.  Webb. 

1.  Judicial  Sajses— Effect  of  Sale  Under  Several  Executions^  One  of 
Which  is  Void. — Where  several  executions  were  levied  upon  property  and 
a  sale  was  made  pursuant  to  such  levies,  the  fact  that  one  of  the  execu- 
tions wafi  void,  does  not  annul  the  sale. 

2.  Executions— £2r<^c^  of  Mistake  in  Copies  of, — A  copy  of  an  exe- 
cution left  with  an  officer  of  a  corporation,  certain  shares  of  whose  stock 
were  levied  upon,  was  dated  May  11,  1893,  when  it  should  have  been 
dated  May  11,  1894;  it  recited  a  judgment  rendered  December  20,  1893, 
and  was  indorsed  by  the  constable  as  received  May  11,  1894.  Held^  that 
it  was  so  plain  that  the  date  given  in  the  copy  was  a  clerical  error,  that 
no  one  could  be  misled  thereby,  and  that  a  sale  made  under  such  execu- 
tion was  not  rendered  void  by  such  error. 

3.  Set-off— JVbf  Allowed  Against  Amount  Bid  at  a  Judicial  Sale. — 
A  purchaser  at  an  execution  sale  must  pay  the  full  amount  of  his  bid 
and  can  not  set  off  a  claim  against  the  plaintiff  in  such  execution. 

4.  Attorneys — Have  no  Implied  Authority  to  Purchase  at  Judicial 
Sales. — An  attorney  has  no  implied  authority  to  purchase  for  his  clients, 
property  sold  in  pursuance  of  a  judgment  in  their  favor  secured  by 
him. 

Assnmpslt,  for  amount  of  bid  at  execution  sale.  Appeal  from  the 
Circuit  Court  of  Logan  County;  the  Hon.  Cyrus  Epler,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  November  21,  1896. 

W.  E.  Baldwin,  attorney  for  appellant. 
S.  L.  "Wallace,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  case  was  here  at  a  former  term.  (60  111.  App.  91.) 
There  was  then  involved  only  the  question  whether  the  dec- 
laration disclosed  a  good  cause  of  action. 
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A  trial  in  the  Circuit  Court  after  the  case  was  remanded 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  the  un- 
paid balance  of  the  bid,  from  which  the  present  appeal  is 
prosecuted  by  the  defendant. 

The  first  objection  argued  in  the  brief  is  that  one  of  the 
executions  was  void  as  to  Schneider,  one  of  the  defend- 
ants therein,  because  he  was  not  served  with  summons. 
Conceding  this,  it  does  not  follow  that  the  sale  is  void. 
There  were  four  executions,  all  of  which  were  levied  upon 
the  stock,  and  the  sale  was  made  pursuant  to  such  levies.  As 
to  three  of  the  executions  no  defect  is  suggested,  and  the 
levies  thereunder  were  well  made.  The  other  was  good  as 
to  one  of  the  defendants  who  owned  a  part  of  the  stock. 
Aside  from  this,  appellant  acted  as  the  attorney  of  the 
plaintiffs  in  obtaining  that  judgment,  and  ought  not  to  be 
heard  to  make  the  objection  in  order  to  escape  liability  on 
his  bid. 

Another  objection  urged  is  that  the  copy  of  the  execu- 
tion left  with  the  officer  of  the  corporation  when  the  levy 
was  made  was  faulty  because  the  date  given  in  the  copy 
was  May  11,  1893,  when  it  should  have  been  May'll.  1894. 
The  execution  recited  a  judgment  rendered  December  20, 
1893,  and  the  indorsement  of  the  constable  showed  that  it 
came  to  his  hands  May  11,  1894.  Manifestly,  therefore,  the 
date  given  in  the  copy  was  a  clerical  error,  and  this  was  so 
apparent  that  no  one  could  be  misled  thereby.  But  as  al- 
ready suggested,  if  this  execution  were  left  out  of  consider- 
ation entirely  the  other  three  would  support  the  sale. 

It  is  urged  the  court  erred  in  not  permitting  appellant 
to  explain  how  he  arrived  at  the  figure  named  by  him  in  a 
letter  written  to  Snow,  Church  &  Co.  This  seems  to  be  not 
important  in  the  view  we  take  of  the  case.  Nor  was  it  error 
to  exclude  offered  evidence  as  to  what  would  be  a  reasona- 
ble fee  for  the  services  of  the  appellant  as  an  attorney  in 
the  premises. 

The  constable  seeking  to  enforce  the  bid  is  not  concerned 
in  that  matter  and  should  not  be  required  to  take  any  part  in 
respect  thereto.    He  may  call  on  the  bidder  to  pay  over  the 
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amount  of  the  bid  and  may  not  be  involved  in  any  expense 
or  trouble  in  resisting  such  a  counter-claim.  He  must  col- 
lect and  pay  over  to  the  justice  and  then  his  responsibility 
is  ended. 

No  error  is  perceived  in  the  refusal  of  the  court  to  permit 
appellant  to  show  for  whom  he  intended  to  buy  the  stock, 
nor  on  whose  account  he  afterward  tried  to  sell  it.  He  had 
no  authority  from  the  execution  creditors  to  buy  it  on  their 
account,  and  as  his  action  has  resulted  in  discharging  the 
debtors  he  should  answer  for  the  amount  of  the  bid. 

It  was  optional  with  the  creditors  to  take  the  stock  off 
his  hands  or  to  require  the  money. 

The  court  properly  refused  to  allow  appellant  to  testify 
whether  he  relied  upon  a  notice  given  him  by  appellee  that 
the  stock  would  be  re-sold  at  his  expense,  there  being  no 
offer  to  prove  that  thereby  appellant  lost  an  opportunity  to 
sell  the  stock,  or  that  he  was  injured  in  some  other  way. 

We  perceive  no  error  in  giving  instruction  No.  1,  asked 
by  appellee,  of  which  complaint  is  made. 

It  properly  states  the  appellee's  theory  of  the  case  and  is 
not  misleading.  Nor  was  there  error  in  modifying  Nos.  6 
and  7,  asked  by  appellant,  for  without  the  modification  they 
should  not  have  been  given. 

It  is  urged  that  the  court  erred  in  refusing  Nos.  8,  9,  10, 
11,  12  and  13  asked  by  appellant,  but  no  reason  is  suggested 
why  any  of  them  should  have  been  given  except  the  last. 
That  instruction  was  to  the  effect  that  even  though  appel- 
lant bid  in  the  stock  for  himself,  his  clients  had  the  right  to 
claim  the  benefit  of  the  bid  and  take  the  stock,  and  if  ap- 
pellant "  was  acting  in  good  faith  with  his  clients  in  making 
the  purchase,  then  they  would  not  be  permitted  to  reject 
the  purchase  if  the  stock  proved  to  be  worthless."  The 
proposition  amounts  to  this,  that  the  clients  would  be 
bound  to  take  the  stock  even  though  they  had  not  author- 
ized the  attorney  to  buy  it,  which,  of  course,  is  not  the  law. 

The  final  objection  is  that  a  new  trial  should  have  been 
granted  because  the  verdict  is  contrary  to  the  evidence. 
Enough  has  been  said  to  indicate  in  substance  what  the 
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evidence  was.  It  is  not  necessary,  therefore,  to  follow  in 
detail  the  aro^uraent  on  this  point.  We  see  no  sufficient 
reason  for  the  position  thus  taken.  Indeed,  we  think  as 
tlie  record  appears  the  court  properly  denied  the  motion. 
The  judgment  is  affirmed. 


Prairie  State  Paper  Company  t.  H.  W.  Sharp. 

1.  'PRILCTIC&— Objections  to  Evidence—  When  They  Must  he  Specific, — 
A  general  objection  to  testimony  which  is  pertinent  to  the  merits  of  the 
plaintiffs  case  and  in  general  competent  to  be  introduced  in  such  cases, 
will  not  suffice  to  save  the  point  in  the  Appellate  Court  that  the  declar 
ration  in  the  particular  case  is  not  broad  enough  to  admit  such  testimony. 

2.  Instructions — Should  Not  Decide  Questions  of  Fact. — ^An  instruc- 
tion that  the  cost  of  cleaning  out  sediment  deposited  by  the  water  from 
defendant's  mill  in  plaintifTs  tiles  and  lateral  ditches  could  not  be  con- 
sidered by  the  jury  in  assessing  damages  if  such  sediment  was  of  such 
a  nature  that  it  would  have  been  washed  out  of  the  tiles  and  ditches  by 
water  falling  in  rains,  invades  the  province  of  tlie  jury  by  assuming  to 
control  them  upon  a  question  of  fact  and  may  properly  be  refused. 

Trespass  on  the  Case,  for  putting  foul  water  and  refuse  matter  in  a 
water  course.  Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  November  21,  1896. 

Statement  of  the  Case. 

Judgment  below,  $550,  in  favor  of  appellee  in  an  action 
on  the  case,  for  flowing  foul  water  and  refuse  matter  from 
appellant's  paper  mills  into  a  water  course  which  ran 
through  appellee's  farm. 

J.  C  McBeide,  attorney  for  appellant. 

David  M.  Shabp  and  J.  E.  Harrison,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Boqgs  delivered  the  opinion  of 
THE  Court. 

The  principal  ground  upon  which  reversal  is  asked  is,  the 
court  permitted  appellee  to  introduce  testimony  tending  to 
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establish  damages  not  specifically  alleged  in  the  declaration 
or  not  falling  within  the  averments  thereof. 

The  facts  proven  were  competent  for  consideration  as 
elements  of  damages,  had  the  declaration  been  so  framed 
as  to  include  them. 

The  objections  preferred  to  the  Circuit  Court  against  the 
introduction  of  the  testimony  were  general  only,  and  did 
not  call  the  attention  of  the  court  to  the  fact  that  the 
ground  thereof  was  the  insufficiency  of  the  pleading.  Had 
this  ground  of  the  objections  been  developed  and  found  to 
be  well  taken,  the  court  would  have  sustained  them,  and 
the  plaintiff  could  have  obviated  the  difficulty  by  making 
the  necessary  amendments  to  his  pleadings. 

The  purpose  of  the  statute  authorizing  amendments  to  be 
made  in  declarations,  pleas,  etc.,  is  to  secure  a  full  and  fair 
hearing  and  speedy  determination  of  the  merits  of  contro- 
versies between  litigants. 

A  general  objection  to  testimony  which  is  pertinent  to 
the  merits  of  the  plaintiff's  case,  and  in  general  competent 
to  be  introduced  in  such  cases,  will  not  suffice  to  save  the 
point  in  the  Appellate  Court  that  the  declaration  in  the 
particular  case  is  not  broad  enough  to  admit  it.  Nor  was 
the  ground  of  the  objections  now  sought  to  be  urged  in 
this  court  made  known  to  the  Circuit  Court  in  the  motion 
for  a  new  trial.  Had  that  been  done,  the  difficulty,  which 
is  merely  technical,  might  have  been  removed  by  amend- 
ment. Such  objections  can  not  be  urged  for  the  first  time 
in  this  court.  Libbie,  McNeal  &  Co.  v.  Scherman,  146  111. 
542;  I.  &  St.  L.  R.  R.  Co.  v.  Estes,  96  111.  470. 

The  objections  to  the  testimony  of  witnesses  who  were 
allowed  to  testify  they  saw  water  which  came  from  appel- 
lant's establishment  after  it  had  passed  through  appellee's 
farm  and  some  distance  northwest  from  his  place,  and  that 
it  was  filthy  and  produced  foul  odors,  etc.,  seems  to  us  to 
question  the  weight  rather  than  the  competency  of  such 
testimony. 

Moreover,  we  find  it  was  abundantly  proven  by  testimony 
given  by  other  witnesses,  the  competency  whereof  is  not 
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questioned,  that  the  water  when  upon  appellee's  farm  was 
discolored,  emitted  foul  odors,  deposited  a  filthy  sediment, 
was  unpleasant  and  unhealthy,  etc. 

The  gist  of  all  the  complaints  that  the  court  erred  in 
giving  instructions  for  the  appellee  is,  that  the  jury  were 
authorized  by  the  instructions  to  consider  elements  of  dam- 
ages not  covered  by  the  allegations  of  the  declaration. 

If  we  are  right  in  the  view  heretofore  expressed  that  the 
appellant  can  not  here  be  heard  to  complain  that  proof  of 
such  damages  were.admitted,  it  would  follow  we  could  not 
hold  it  was  error  for  the  court  to  instruct  the  jury  as  to  the 
law  relating  thereto. 

The  court  gave  twelve  instructions  for  the  appellant  and 
refused  four  that  were  asked  in  that  behalf.  Numbers  three 
and  four,  which  were  given,  covered  all  that  was  proper  to 
be  given  in  number  thirteen,  which  was  refused. 

Number  fourteen  was  proper!}^  refused,  for  the  reason  the 
court  had  correctly  stated  the  rule  it  sought  to  announce  in 
numbers  two  and  seven,  which  were  given. 

Number  fifteen  was  properly  refused.  It  was  in  effect 
that  the  cost  of  clearing  out  sediment  deposited  by  the 
water  from  appellant's  mill,  in  plaintiff's  tiles  and  lateral 
ditch,  could  not  be  considered  by  the  jury  or  recovered  by 
the  plaintiff  if  such  sediment  was  of  such  nature  it  would 
have  been  washed  out  of  the  tile  and  ditches  by  water  fall- 
ing in  rains. 

It  did  not  purport  to  enlighten  the  jury  upon  any  rule  of 
law.  It  invaded  the  province  of  the  jury  by  assuming  to 
control  them  upon  a  question  of  fact,  and  in  addition,  in  our 
judgment,  was  wrong  upon  that  question. 

Number  five,  which  was  given,  contained  all  embraced  in 
number  sixteen  (which  was  refused)  proper  to  be  given. 

There  is  no  reason  we  should  interfere  with  the  judgment 
on  the  grounds  it  is  against  the  merits.    Judgment  affirmed. 
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Terre  Haate  &  Ind.  B.  B.  Co.  y.  F.  0.  Hybarger. 

1.  Instructions — Improper  Marking  of—  When  Qroundfor  Reversal, 
— In  a  closely  contested  case  an  instruction  which  correctly  stated  the 
law  upon  an  important  branch  of  the  case  was  read  to  the  jury,  marked 
"refused*'  and  given  to  the  jury  with  other  instructions  marked 
"  given."  No  other  instruction  covering  the  same  point  having  been 
given,  it  was  held  that  the  facts  stated  justified  a  reversal  of  the  judg- 
ment. 

■ 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Edgar  County;  the  Hon.  Ferdinand  Bookwaltbr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded.    Opinion  filed  November  21, 1896. 

Thomas  J.  Golden  and  Joseph  E.  Dyas,  attorneys  for 
'  appellant. 

DuNDAs  &  O'Haib,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Coxtrt. 

This/ is  an  appeal  from  a  judgment  of  $500  recovered  by 
appellee  for  personal  injuries  received  by  him  in  a  collision 
with  a  train  operated  by  appellant  upon  its  road. 

The  questions  of  fact  as  to  whether  appellee  approached 
the  crossing  with  proper  care  and  whether  the  appellant 
was  negligent  in  running  recklessly  and  in  failing  to  give 
proper  signals  were  closely  contested.  It  is  unnecessary  to 
say  more  on  these  points,  than  that  the  evidence  was  very 
conflicting  and  therefore  it  was  especially  important  that 
the  court  should  accurately  instruct  the  jury  as  to  the  law 
of  the  case. 

The  first  instruction  given  for  plaintiff  is  complained  of 
because,  as  is  averred,  it  singles  out  for  special  comment  the 
testimony  of  the  plaintiff.  We  think  it  is  objectionable  in 
this  respect,  but  perhaps  not  enough  so  to  require  a  reversal 
of  the  judgment.  Another  objection  urged  is  that  the 
court  marked  as  refused  an  instruction  asked  by  defendant 
and  read  it  to  the  jury,  and  that  the  instruction  so  read  by 
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the  court  and  so  marked  refused  was  taken  by  the  jury  with 
the  other  instructions  which  were  given.  The  instruction 
referred  to  was  upon  an  important  branch  of  the  case — the 
duty  of  the  plaintiff  to  exercise  due  care  in  approaching  the 
crossing,  and  it  is  not  denied  that  it  correctly  stated  the  law 
upon  that  point.  So  the  question  is,  what  should  be  said  of 
this,  probably  inadvertent,  action  of.  the  court  in  marking 
as  refused  a  correct  proposition  of  law  and  giving  it  so 
marked  to  the  jury.  The  other  instructions  taken  by  the 
jury  were  all  marked  given,  and  if  the  jury  took  the  trouble 
to  examine  the  instructions  they  must  have  discovered  that 
while  the  others  were  marked  given,  this  was  marked  re- 
fused, and  it  is  presumable,  at  least,  that  they  understood  the 
court  did  not  approve  of  this  instruction.  No  other  instruc- 
tion covering  the  same  point  was  given. 

It  is  impossible  to  say  that  the  case  of  the  defendant  was 
not  prejudiced  by  this  action  of  the  court.  It  could  not  be 
so  said  unless  it  were  known  that  the  jury  did  not  discover 
that  the  instruction  was  so  marked.  This  is  not  known. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


Kingman  &  Company  y.  Frank  Glover. 

1.  MORTaAOB— WTio*  Not  a  Bdease  o/.— Property  which  is  omitted 
from  a  new  mortgage  given  to  secure  an  old  debt  is  not  thereby  released 
from  a  prior  mortgage  given  to  secure  the  same  debt  unless  some  valid 
miderstanding  to  that  effect  is  had. 

BepleTin. — Appeal  from  the  Circuit  Court  of  Moultrie  County; 
the  Hon.  Isaac  Hudson,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.  Reversed  and  remanded.  Opinion  filed  November  31, 
1896. 

Mills  Brothbbs,  attorneys  for  appellants. 
W.  G.  CooHEAN,  attorney  for  appellee. 

Vol.  LXyn  SI 
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Mk.  Justice  Wall  delivered  the  opinion  of  the  Goukt. 

This  was  replevin  for  two  horses.  On  a  trial  in  the 
County  Court  before  the  judge  thereof,  a  jury  being  waived, 
the  issues  were  found  for  defendant,  and  a  writ  otretarno 
was  awarded,  from  which  judgment  the  plaintiff  has  ap- 
pealed. In  July,  1891,  the  plaintiff  sold  to  one  Snyder  and 
N.  A.  Glover,  the  wife  of  defendant,  a  threshing  outfit  and 
received  in  payment  the  notes  of  said  Snyder  and  N.  A. 
Glover  secured  by  a  chattel  mortgage  on  the  property  sold 
and  the  property  in  dispute  which  belonged  to  the  defend- 
ant, who  was  doing  business  in  his  wife's  name.  The  mort- 
gage was  executed  by  Snyder,  alone,  but  with  the  consent 
of  defendant,  and  was  recorded  in  Moultrie  county,  where 
Snyder  and  the  Glovers  resided  and  where  the  property 
was.  During  the  latter  part  of  the  season  Snyder  and  de- 
fendant undertook  to  ship  the  threshing  machine  to  the 
State  of  Minnesota,  but  the  plaintiff  would  not  permit  the 
property  to  go  out  of  this  State  until  a  mortgage  was  exe- 
cuted in  Minnesota. 

Snyder  had  gone  there,  and  defendant,  being  in  Peoria, 
where  the  machine  had  been  stopped  and  where  the  plaint- 
iff's home  oflice  was  located,  arranged  with  plaintiff  that  a 
new  mortgage  should  be  executed  by  Snyder,  in  Minnesota, 
and  then  the  machine  should  be  forwarded. 

Accordingly  a  new  mortgage  covering  the  same  property 
as  the  first  was  prepared  and  sent  to  Snyder,  who  executed 
and  returned  it,  and  then  the  threshing  machine  was  shipped 
to  him. 

The  horses  always  remained  in  the  custody  of  defendant 
in  Moultrie  county.  It  was  the  defense,  that  by  force  of 
this  arrangement  between  defendant  and  plaintiff  the  horses 
were  released.  It  very  clearly  appears  that  they  were  in- 
cluded in  the  new  mortgage.  It  also  appears  that  the 
defendant  saw  the  new  mortgage  and  according  to  the 
testimony  of  Jameson,  the  agent  of  plaintiff,  it  was  given 
to  defendant  to  send  to  Snyder.  Defendant  says  it  was 
understood  the  horses  w^re  not  to  be  put  in  it,  and  that  it 
was  to  be  in  satisfaction  and  release  of  the  first  mortgage. 
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He  admits  that  he  saw  the  new  mortgage,  but  thinks  the 
horses  were  not  included  therein;  they  were,  however,  and 
he  must  have  known  it;  and  this  fact,  together  with  the  posi- 
tive testimony  of  Jameson  that  the  new  mortgage  was  to 
cover  all  the  property  in  the  first,  very  clearly  outweighs 
the  testimony  of  defendant.  If  the  horses  were  not  put  in 
the  new  mortgage,  they  would  not  be  released  from  the 
lien  of  the  first  unless  some  valid  understanding  was  had  to 
that  effect.  It  is  difiicult  to  see  w^hy  the  plaintiff  should 
have  consented  to  such  an  arrangement  or  what  considera- 
tion there  was  in  the  transaction  moving  to  plaintiff  for 
such  consent.  The  plaintiff  did  not  wish  the  machine  taken 
out  of  the  State,  and  had  nothing  to  gain  by  the  removal. 
It  was  the  defendant  and  Snyder  who  wished  it,  and  merely 
for  their  accommodation  was  it  permitted,  on  the  condition 
that  a  new  mortgage,  valid  in  Minnesota,  should  be  given. 
Why  should  the  plaintiff,  under  such  circumstances,  also  re- 
lease the  lien  upon  the  horses  ?  It  was  not  necessary  to  do 
so  in  order  to  accomplish  the  desire  of  Snyder  and  defend- 
ant in  reference  to  the  machine,  nor  did  any  benefit  move 
to  the  plaintiff  or  any  disadvantage  to  defendant  which 
might  operate  as  a  consideration  for  a  release.  There  was 
no  formal  release,  and  the  circumstances  unquestionably 
indicate  there  was  no  intention  on  either  side  that  the  trans- 
action should  effect  a  release,  nor  was  there  any  consider- 
ation therefor. 

We  are  constrained  to  hold  that  the  judgment  is  erro- 
neous.  It  will  therefore  be  reversed  and  the  cause  remanded. 


Lewis  Beal,  Executor^  etip.,  v.  George  W.  Pratt. 

1.  PRAcncB —  What  Amounts  to  Waiver  of  Objections  to  Affidavit  for 
Continuance, — "Where  a  party  objected  to  the  sufficiency  of  an  affidavit 
asking  for  a  continuance  on  the  ground  of  the  sickness  of  a  witness,  and 
such  objection  being  overruled,  admitted  that  the  witness,  if  present, 
would  testify  as  stated  in  the  affidavit,  it  was  held  that  such  admission 
amounted  to  a  waiver  of  any  objection  to  the  sufficiency  of  the  affidavit 
not  specially  assigned. 
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2.  Trials  by  the  CouKT^Presumption  in  Favor  of  landing,— Where 
a  case  is  tried  by  the  court  without  a  jury,  it  is  presumed  that  all  in- 
oompetent  and  irrelevant  evidence  is  disregarded  in  reaching  a  conclu- 
sion, and  if  the  record  contains  enough  that  is  competent  and  relevant  to 
support  the  finding  it  will  be  sustained,  unless  it  afiirmatively  appears 
that  the  court  relied  upon  incompetent  or  irrelevant  evidence  or  erred 
in  some  other  respect. 

AjBsnmpsit,  for  nursing,  etc.  Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  November  21, 
1896. 

W.  S.  Edwards,  attorney  for  appellant. 
A.  M.  Babnett,  attorney  for  appellee. 

Mr.  Justiob  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  $235  obtained  by 
appellee  against  the  estate  of  Aaron  Beal,  deceased,  for 
service  rendered.  It  is  urged  as  a  ground  of  reversal  that 
the  court  erred  in  permitting  the  plaintiff  to  prosecute  as 
a  poor  person. 

It  seems  somewhat  absurd  to  consider  such  a  question 
after  the  plaintiff  has  shown  a  right  to  recover  and  has  ob- 
tained a  judgment  for  his  cost  against  the  defendant  whose 
complaint  or  apprehension  was  that  he  might  lose  his  costs 
unjustly  expended  unless  security  should  be  given.  On  the 
other  hand  if  the  defendant  had  succeeded  he  would  have 
no  practical  way  of  relief.  It  has  been  uniformly  ruled 
that  an  application  of  this  sort  is  addressed  to  the  sound 
discretion  of  the  court.  From  the  meagre  statement  of  the 
affidavits  as  found  in  the  abstract  we  are  not  prepared  to 
say  the  judicial  discretion  was  abused  in  this  instance. 

Next  it  is  urged  that  the  court  erred  in  holding  sufficient 
an  affidavit  for  continuance  presented  by  the  plaintiff.  The 
abstract  does  not  profess  to  set  out  the  entire  affidavit  but 
from  what  is  presented,  it  appears  that  the  testimony  of  the 
witness  was  material,  that  she  had  been  subpoenaed,  and  was 
not  in  attendance  because  of  sickness. 
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It  is  suggested  that  the  affidavit  does  not  disclose  the 
residence  of  the  witness,  and  perhaps  she  was  a  resident  of 
another  county  or  was  ill  when  the  suit  was  brought,  in  which 
case  her  deposition  might  have  been  taken.  Whether  either 
of  these  conditions  should  be  inferred,  could  be  better  de- 
termined if  the  entire  affidavit  and  the  certificate  of  the 
physician  were  set  out  in  the  abstract.  Nor  does  it  appear 
that  the  objection  now  urged  was  presented  to  the  court; 
but  the  defendant,  to  avoid  a  continuance,  admitted  that 
the  witness,  if  present,  would  testify  as  stated  in  the  affi- 
davit. We  are  inclined  to  hold  that  this  was  a  waiver  of 
any  objection  not  specially  assigned.  When  such  an  affi- 
davit is  presented  the  court  should  not  be  required  to  per- 
form the  work  of  counsel  in  searching  for  objections,  and 
the  record  should  show  what  particular  objections  were 
made,  so  that  the  court  might  pass  upon  them;  and  where 
the  affidavit  is  admitted  to  save  a  continuance,  all  objections 
not  so  pointed  out  should  be  considered  waived. 

The  point  must  be  held  untenable. 

By  consent  of  parties  a  jury  was  waived  and  the  cause  sub- 
mitted to  the  court. 

It  is  now  insisted  that  the  evidence  does  not  support  the 
finding.  It  appears  that  for  some  three  months  the  plaint- 
iff rendered  the  services  of  a  nurse  to  the  said  Aaron  Beal, 
who  was  then  suffering  from  an  incurable  disorder  of 
which  he  subsequently  died. 

Dropsy  was  one  of  the  prominent  symptoms  and  it  was 
necessary  to  bathe  and  dress  the  swollen  parts  and  to  render 
other  personal  attentions  essential  to  the  comfort  of  the 
patient,  which  need  not  be  detailed,  and  it  appeared  that 
such  service  was  worth  from  $2.50  to  $3  per  day.  There 
was  evidence  tending  to  show  that  the  plaintiff  had  at  the 
request  of  Mr.  Beal  given  up  other  employment  and  under- 
taken this  service  at  an  agreed  price  of  $3  per  day,  and 
that  Mr.  Beal  expressed  himself  more  than  once  as  being 
well  satisfied  with  the  service  as  rendered. 

Such  work  is  not  usually  considered  very  desirable.  There 
is  much  about  it  that  is  quite  unpleasant  to  most  persons 
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and  in  this  instance  it  seems  that  the  plaintiff,  who  was  the 
husband  of  one  of  the  daughters  of  the  sick  man,  was  for 
some  reason  selected  by  him  in  preference  to  others  of  his 
family  and  that  but  for  the  active  and  persistent  inter- 
ference of  those  others  the  employment  would  have  been 
continued.  But  by  means  of  such  interference  he  was  in- 
duced to  dismiss  the  plaintiff.  It  is  argued  now  that  the 
evidence  shows  that  the  plaintiff's  wife  was  at  the  house  of 
her  father  during  all  this  time  and  that  her  board  should  be 
deducted  from  the  price  agreed  upon. 

It  appears  she  was  there  before  the  plaintiff  undertook 
the  service,  he  being  then  at  another  place  and  otherwise 
employed.  There  is  nothing  to  show  that  there  was  any 
purpose  in  the  mind  of  her  father  to  charge  her  with  board, 
it  is  to  be  presumed  there  was  not,  under  the  circumstances 
disclosed.  It  is  also  urged  that  the  plaintiff  spent  a  good 
part  of  his  time  hunting  for  medicinal  herbs  and  roots  which 
he  sold  at  a  considerable  price,  and  that  while  so  engaged 
he  not  only  neglected  his  patient  but  used  a  horse  and  wagon 
belonging  to  him,  for  which  a  charge  should  be  made.  It 
is  uncertain,  from  the  proof  contained  in  the  abstract,  how- 
much  time  was  devoted  to  such  purposes,  and  whether  the 
plaintiff  sought  or  obtained  anything  except  for  the  use  of 
Mr.  Beal,  or,  if  so,  how  much  it  was  worth.  Be  this  as  it 
may,  the  evidence  tends  to  show  that  he  did  not  neglect  his 
duties  as  a  nurse,  and  that  no  objection  was  made  by  Mr. 
Beal  to  the  use  of  the  horse  and  wagon,  or  to  the  amount  of 
time  so  spent  by  the  plaintiff.  The  court  was  probably  jus- 
tified in  believing  that  this  matter  was  very  much  exagger- 
ated and  that  there  was  really  nothing  substantial  in  it. 

The  executor  and  one  or  more  of  the  other  parties  interested 
in  the  defense,  testified  as  to  acts  and  statements  of  the  plaint- 
iff, and  the  latter  appeared,  on  rebuttal,  as  a  witness  on  his 
own  behalf.  It  is  argued  that  he  was  permitted  to  go  into 
matters  not  within  the  range  of  such  testimony  of  the  inter- 
ested witnesses  for  the  defense.  Perhaps  it  may  be  said 
that  he  did  go  beyond  the  line  in  this  respect,  but  as  appears 
from  the  proposition  of  law  held  by  the  court,  his  testimony 
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was  treated  as  restricted  to  the  conversations  and  transac- 
tions mentioned  by  such  interested  witnesses.  Generally, 
where  a  case  is  tried  by  the  court  without  a  jury,  it  is  pre- 
sumed that  all  incompetent  and  irrelevant  evidence  is  disre- 
garded in  reaching  a  conclusion,  and  where  the  record  con- 
tains enough  that  is  competent  and  relevant  to  support  the 
finding,  it  will  be  sustained,  unless  it  affirmatively  appears 
that  the  court  relied  upon  the  incompetent  or  irrelevant  evi- 
dence or  erred  in  some  other  respect. 

This  is  one  of  those  unfortunate  cases  where  the  heirs  of 
an  estate  have  disagreed,  and  where  the  value  of  the  testi- 
mony depended  in  an  unusual  degree  upon  the  manner  and 
appearance  of  the  witnesses,  and  upon  other  circumstances 
that  can  not  be  reproduced  in  the  record.  The  finding  of  the 
court  is  to  be  treated  as  having  all  the  weight  of  the  verdict 
of  a  jury.  We  see  no  good  reason  for  interference,  and  the 
judgment  will  be  affirmed. 


Springside  Coal  Mining  Company  r.  Dora  Grogan^  Ad- 
ministratrix. 

1.  Neglioenck— Can  Not  he  Shown  by  Matters  Occurring  Siibae- 
qtiently.— The  question  of  negligence  must  be  determined  by  what  oc- 
curred before  and  at  the  time  of  the  injury,  and  not  by  what  was  done 
afterward;  but  matter  occurring  subsequently  is  not  objectionable  if 
brought  out  upon  cross-examination. 

2.  Same — When  Combined  with  Accident, — No  one  is  liable  for  a 
pure  accident,  but  if  a  person  be  injured  by  the  combined  elements  of 
accident  and  the  negligence  of  another,  while  in  the  exercise  of  due 
care  and  caution  for  his  own  safety,  and  it  be  shown  that  such  negli- 
gence was  the  proximate  cause  of  the  injury,  the  party  guilty  of  the 
negligence  may  be  made  to  respond  in  damages. 

Trespass  on  the  Case. — Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Christian  County;  the  Hon.  Jacob  Fouke,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opin- 
ion filed  November  21,  1806. 

Statement  op  the  Case. 

This  is  an  appeal  from  a  judgment  entered  against  the 
appellant  company  in  an  action  under  the  statute,  brought 
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by  Dora  Grogan  as  administratrix  of  the  estate  of  Thomas 
Grogan,  deceased,  to  recover  damages  for  the  benefit  of  the 
widow  and  next  of  kin  of  said  deceased,  whose  death,  as  it 
was  alleged,  was  attributable  to  the  negligence  of  the  ap- 
pellant company. 

We  reversed  a  judgment  rendered  for  the  sole  benefit  of 
Dora  Grogan,  as  widow  of  the  said  Thomas,  against  the  said 
appellant  company  (appellant  company  v.  Dora  Grogan, 
53  111.  App.  60),  and  the  statement  then  made  of  the  facts 
need  not  be  here  repeated,  but  we  must  add  thereto  that  in 
the  case  at  bar  plaintiffs  charged  that  certain  planks  had 
been  so  laid  across  the  opening  or  mouth  of  the  air  shaft  as 
to  prevent  the  entrance  of  any  object  of  such  size  or  weight 
as  might  fall  upon  and  injure  the  workmen,  and  that  the 
mouth  of  the  pit  or  shaft  was  thus  protected  at  the  time 
said  Thomas  Grogan  went  into  the  shaft  to  work  on  the  day 
of  his  death,  and  that  after  he  hswigone  down  into  the  pit, 
and  without  his  knowledge,  the  planks  were  removed  b\^  the 
employes  of  the  appellant  company  and  the  pit  left  open,  so 
that  when  the  barrel  blew  or  fell  from  the  truck  there  was 
nothing  to  obstruct  its  entrance  into  the  pit,  and  that  it  did 
so  enter  the  mouth  of  the  pit  and  from  thence  dropped  to  the 
bottom  and  there  struck  and  killed  said  Thomas  Grogan. 

Upon  a  hearing  before  a  jury,  judgment  was  entered 
against  the  company  in  the  sum  of  $3,700,  and  it  has  pros- 
ecuted this  appeal. 

Anthony  Thornton,  attorney  for  appellant. 

Drennan  &  HoGAN  and  H.  J.  Hamlin,  attorneys  for  ap- 
pellee. 

Mr.  PREsmiNO  Justiob  Bogos  delivered  the  opinion  of 
THE  Court. 

It  is  complained  that  the  court  improperly  admitted  proof 
that  the  company  on  the  day  after  the  death  of  Grogan 
placed  a  wire  netting  over  the  air  shaft  The  rule  drawn 
from  Hodges  v.  Percival,  132  111.  56,  that  prior  negligence 
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can  not  be  shown  by  precautions  taken  after  the  injury- 
complained  of  and  that  such  subsequent  precaution* ought 
not  to  be  proven  for  the  reason  the  jury  are  apt  to  consider 
it  an  admission  of  negligence,  is  invoked  in  support  of  the 
objection. 

We  think  no  error  occurred  in  this  regard.  A  witness  in- 
troduced in  behalf  of  the  appellant,  testified  it  was  essential 
the  deceased  and  others,  while  at  work  in  the  pit,  should  be 
supplied  with  fresh  air,  and  gave  it  as  his  opinion,  based 
upon  long  experience  in  mining,  that  the  mouth  of  this 
shaft  could  not  have  been  protected  by  planks  without  af- 
fecting the  supply  of  air  and  endangering  the  health  and 
lives  of  the  workmen,  and  further  that  in  his  judgment  the 
entire  open  space  of  this  shaft  should  have  been  left  wholly 
unobstructed  in  order  the  supply  of  fresh  air  should  be  suf- 
ficient. 

Appellee  was  then  allowed  to  show  by  cross-questions, 
propounded  to  the  same  witness,  that  a  wire  screen  was  put 
over  the  mouth  of  this  air  shaft  on  the  next  day  after  Gro- 
gan was  killed,  and  that  it  did  not  obstruct  the  passage  of 
the  air,  and  that  the  workmen  did  not  suffer  from  any  lack 
of  pure  air.  The  testimony  thus  elicited  was  fairly  within 
the  scope  of  legitimate  cross-examination.  The  testimony 
in  chief  of  the  witness  tended,  and  was  intended,  to  lead  the 
jury  to  the  conclusion,  the  appellant  company  could  not  by 
any  reasonable  means  have  covered  the  mouth  of  the  shaft 
so  that  the  barrel  could  not  have  entered  it  without  depriv- 
ing the  workmen  of  the  necessary  supply  of  pure  and  fresh 
air  and  thereby  endangering  the  health  and  lives  of  such 
workmen,  and  the  cross-examination  was  only  intended  to 
bring  out  facts  in  rebuttal  of  such  conclusion. 

Moreover  the  court  instructed  the  jury  "  that  the  question 
of  negligence  must  be  determined  by  what  occurred  before 
and  at  the  time  of  the  injury  and  not  what  was  done  after- 
ward." 

It  is  next  contended  by  counsel,  no  wrongful  act,  negli- 
gence or  default  on  the  part  of  the  company  was  proven. 
We  can  not  assent  to  this.    Ii  was  necessary  the  air  shaft 
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should  be  kept  open  sufficiently  for  purposes  of  ventilation, 
and  yet  equally  necessary,  even  to  a  casual  observer,  the 
safety  of  the  workmen  at  the  bottom  of  the  shaft  required 
it  should  in  some  manner  be  protected  at  the  top  so  that 
nothing  dangerous  to  the  workmen  could  fall  into  it.  This 
might  have  been  accomplished  by  building  a  curbing  or 
fencing  about  it  high  enough  to  protect  the  opening,  or  per- 
haps by  a  wire  screen  stretched  across  it. 

The  company  for  purposes  of  its  own  convenience  adopted 
the  plan  of  laying  a  track  across  the  mouth  of  the  air  shaft 
and  running  thereon  a  car  or  truck  upon  which  it  conveyed 
in  a  barrel  the  earth,  stones,  water,  etc.,  brought  up  from 
the  hoisting  shaft.  In  this  way  the  earth  and  substances 
from  the  pit  could  be  conveyed  more  conveniently  and  with 
less  expense,  to  the  place  where  the  company  desired  to 
deposit  them,  and  as  fencing  or  curbing  in  the  shaft  would 
have  obstructed  or  prevented  the  passage  of  the  car,  neither 
was  erected,  nor  was  a  wire  screen  put  across  the  opening. 

The  safety  of  the  workmen,  not  intentionally  but  actually, 
was  subordinated  to  the  convenience  of  the  company  and 
to  the  reduction  of  the  cost  of  the  work  of  sinking  the 
shaft. 

But  it  is  urged  the  deceased  knew  of  the  plan  adopted 
for  doing  the  work  and  the  danger  to  which  he  was  thereby 
exposed,  and  that  without  complaint,  or  promise  that  a  safer 
mode  would  be  adopted,  he  continued  in  the  emploj^ment, 
and,  hence,  it  is  argued,  recovery  must  be  denied  under  the 
authority  of  the  rule  announced  in  Peoria  Bridge  Co.  v. 
Loorais,  20  111.  250,  and  City  of  Chicago  v.  Martin,  49  111. 
246,  as  governing  in  such  state  of  case. 

The  principle  sought  to  be  invoked  has  no  application  if 
the  injury  complained  of  resulted  from  acts  of  negligence 
so  gross  in  character  as  to  imply  a  reckless  disregard  of  the 
consequences,  and  justify  the  presumption  of  willfulness  or 
wantonness  in  the  legal  sense  and  meaning  of  those  words. 

But  we  do  not  conceive  it  necessary  we  should  assume 
the  jury  entertained  the  view  that  the  negligence  of  the 
company  was  so  gross  as  to  warrant  the  implication  of  will- 
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fulness  or  wantonness.  We  more  readily  accept  the  position 
of  the  appellee  that  the  company  attempted  to  protect  the 
mouth  of  the  shaft  by  placing  and  keeping  planks  there,  and 
that  the  deceased  knew  this  and  relied  upon  it  for  safety, 
and  that  such  planks  were  thoughtlessly  removed  by  some 
employe  of  the  company  after  deceased  went  down  to  his 
work  on  the  fatal  day.  Upon  the  point  whether  the  cover- 
ing was  so  protected  or  the  planks  so  removed,  there  was 
sharp  conflict  in  the  testimony,  from  which  it  was  the  duty 
and  the  peculiar  province  of  the  jury  to  ascertain  and  deter- 
mine the  truth. 

It  is  evident  the  deceased  understood  the  mouth  of  the 
shaft  was  covered  and  protected  and  that  he  relied  upon 
such  covering  for  safety,  for  when  he  was  advised  by  his 
fellow-workmen  that  something  was  falling  down  upon 
them  from  above,  he  was  working  at  the  bottom  of  the 
hoisting  shaft  and  he  immediately  fled  to  the  air  shaft  as  a 
place  safe  from  such  dangers. 

There  was  testimony  warranting  the  jury  in  adopting  the 
conclusion  that  the  position  of  the  appellee  was  correct,  and 
we  are  content  to  accept  the  result  of  their  deliberations. 

Nor  do  we  think  error  of  reversible  character  occurred 
in  the  giving  or  refusing  of  instructions.  The  purpose  of 
the  first  and  second  instructions  given  for  the  appellee  was 
to  advise  the  jury  that  only  a  preponderance  of  evidence 
was  necessary  to  support  the  material  allegations  of  the 
declaration,  but  they  were  so  framed  as  to  give  color  at 
least  to  the  criticism  of  counsel  that  the  jury  were  left  at 
liberty  to  determine  which  of  the  allegations  of  the  declara- 
tion were  material  and  necessary  to  be  supported  by  a  pre- 
ponderance of  evidence,  and  which  immaterial  to  the  right 
of  recovery.  The  criticism  of  these  instructions  may  be 
sound  in  the  abstract,  but  no  reason  is  pointed  out,  and  we 
are  unable  to  conceive  any  exists,  for  concluding  the  jury 
might  have  regarded  as  immaterial  some  material  allega- 
tion, and  because  of  such  error  did  not  understand  such 
allegations  must  be  supported  by  a  preponderance  of  testi- 
mony.   Nothing  in  the  case  warrants  the  conclusion  the 
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cause  of  the  appellant  company  was  or  might  have  been 
prejudiced  by  anything  contained  in  or  omitted  from  these 
instructions. 

It  is  insisted  that  in  the  third  instruction,  it  is  assumed 
as  being  true  the  appellant  company  was  negligent  as 
charged.  The  instruction  is  somewhat  peculiar,  but  the 
objection  to  it  is  based  upon  deductions  which  only  arise 
inferentially  and  from  strained  and  refined  constructions 
of  its  context. 

A  more  reasonable  and  fair  reading  removes  the  objec- 
tion, and  when  considered  in  connection  with  the  other  in- 
structions given  in  behalf  of  each  of  the  litigants,  it  can 
hardly  be  seriously  urged  the  jury  could  have  been  misle<i 
to  believe  the  court  had  assumed  to  decide  that  question  of 
fact  for  them.  There  is  no  substantial  ground  of  objection 
to  the  fourth  instruction.  It  concludes  with  the  words — 
"  And  you  should  find  for  the  plaintiflf,"  but  when  consid- 
ered 'in  connection  with  that  which  precedes,  it  is  clear  the 
jury  would  not  regard  this  as  an  arbitrary  direction  to  re- 
turn a  verdict  for  the  plaintiff,  but  as  contingent  upon  the 
conclusion  reached  by  them  upon  the  matters  referred  to  in 
the  body  of  the  instruction. 

The  appellant  company  had  introduced  proof  that  the 
barrel  was  blown  into  the  shaft  by  a  sudden  and  violent 
gust  of  wind,  and  upon  this  based  the  contention  the  death 
of  the  deceased  was  the  result  of  unavoidable  accident.  The 
fourth  instruction  upon  that  point  is  as  follows  :  "  No  one 
is  liable  for  a  pure  accident;  still  the  law  of  this  case  is,  that 
if  the  evidence  shows  that  the  deceased  was  killed  by  the 
combined  elements  of  an  accident  and  the  negligence  of  de- 
fendant, as  charged  in  the  declaration,  while  he  was  in  the 
exercise  of  due  care  and  caution  for  his  safety,  under  the 
circumstances  surrounding  him  at  the  time,  and  if  the  evi- 
dence shows  that  such  negligence  was  the  proximate  cause 
of  deceased's  injury  and  death,  as  alleged  in  the  declaration, 
then  the  law  is  for  the  plaintiff,  and  you  should  find  for  the 
plaintiff." 

The  principle  declared  is  in  no  material  respect  different 
from  that  announced  in  Pullman  Car  Co.  v.  Lack,  143  111. 
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245,  where  it  was  said  :  "  If  the  injury  is  the  result  of  the 
negligence  of  the  defendant  and  of  a  third  person,  or  if  an 
inevitable  accident,  or  an  inanimate  thing  has  contributed 
with  the  negligence  of  the  defendant,  the  plaintiff  may  re- 
cover if  the  negligence  of  defendant  was  an  efficient  cause 
of  the  injury." 

We  think  the  instruction  was  applicable  to  the  facts  of 
the  case. 

The  end  to  be  subserved  by  protecting  the  opening  of  the 
air  shaft  by  planks,  curbing,  fencing,  wire  screens  or  any 
other  means  was  to  prevent  anything  from  entering  the 
shaft  whether  such  object  should  come  there  by  unavoid- 
able accident  or  the  intentional  or  inadvertent  act  of  any 
person. 

If  the  exercise  of  ordinary  care  required  that  appellant 
company  should  have  provided  and  maintained  such  cover- 
ing or  protection,  and  it  failed  to  discharge  its  duty  in  this 
regard,  the  failure  could  but  be  regarded  as  the  efficient 
cause  of  any  injury  which  resulted  from  the  admission  into 
the  mouth  of  the  pit  of  any  thing  or  substance  which  would 
have  been  excluded,  had  reasonable  care  to  that  end  been 
exercised,  and  that,  too,  without  regard  to  the  cause  or  force 
which  brought  the  thing  or  substance  to  the  opening  of  the 
shaft. 

It  is  not  complained  the  court  modified  or  refused  any  in- 
structions asked  by  the  appellant  company. 

Twelve  were  granted  at  its  request,  and  the  law  apper- 
taining to  the  defense  sought  to  be  made,  fully  and  fairlv 
given  to  the  jury. 

The  judgment  is  right  upon  the  merits  and  the  record 
free  from  error  of  reversible  character. 


Linus  Graves  v.  City  of  Bloomington. 

1.  Cemeteries — Use  and  Management  of, — Although  the  charter  of 
a  cemetery  association  may  confer  a  private  franchise,  yet  the  use  made 
of  it,  necessarily  impresses  it  with  a  public  character  in  some  degree,  and 
when  lots  are  sold  for  burial  purposes,  the  purchasers  acquire  the  right 
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to  visit  the  same  and  to  improve  and  care  for  such  lots  either  in  person 
or  by  agent,  but  those  seeking  admission  must,  of  course,  come  during 
proper  hours  and  for  proper  purposes,  and  ivhen  admitted  must  observe 
the  decorum  of  such  a  place,  and  the  superintendent  may  exclude  any 
whose  presence  or  conduct  is  unseemly  or  indecent 

Complaint,  for  assault  and  battery.  Appeal  from  the  Circuit  Court 
of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
November  21,  1896. 

Owen  T.  Keeves  and  Harvey  Habt,  attorneys  for  appel- 
lant. 


Jacob  P.  Lindley,  city  attorney,  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellant  was  charged  with  an  assault  and  battery 
contrary  to  the  city  ordinance.  The  case  was  tried  before 
a  police  magistrate  and  was  afterward  removed  by  appeal 
to  the  Circuit  Court,  where  by  consent  of  the  parties  a  jury 
was  waived  and  the  issues  submitted  to  the  court.  Appel- 
lant was  found  guilty  and  a  fine  of  $10  was  imposed  from 
which  he  prosecutes  this  appeal.  The  proof  shows  that 
appellant  did  inflict  personal  violence  upon  the  prosecuting 
witness,  Helena  Franks,  and  the  defense  is  that  he  was  jus- 
tified in  so  doing  in  order  to  keep  her  from  entering  the 
grounds  of  the  Bloomington  Cemetery  Association.  He  was 
the  superintendent  of  the  cemetery  and  claimed  the  right  to 
exclude  her  therefrom. 

She  insisted  that  by  usage  and  as  a  matter  of  right  she 
and  the  public  generally  could  visit  the  cemetery  at  proper 
times  and  under  reasonable  conditions,  and  that  she  had  a 
special  right  because  she  was  employed  by  persons  owning 
lots  therein  to  care  for  the  same  and  keep  the  graves  and 
flowers  thereon  in  proper  order.  At  the  time  the  difBculty 
occurred  she  was  about  to  go  in  with  a  bucket  of  water  and 
a  sprinkling  pot  for  that  purpose.  She  also  claimed  the 
right  because  her  husband  was  buried  there. 

An  ordinance  of  the  city  forbade  persons  from  visiting  any 
cemetery  or  remaining  therein  after  sunset  or  before  sunrise. 
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It  was  shown  that  the  grounds  are  laid  off  in  walks  and 
drives  and  that  the  public  go  there  without  hindrance  dur- 
ing the  usual  hours  of  the  day,  more  especially  on  Sundays 
and  when  the  weather  is  fine.  The  charter  of  the  associa- 
tion was  produced,  from  which  it  is  claimed  that  the  asso- 
ciation is  purely  a  private  corporation,  and  that  it  may 
exclude  any  and  all  persons  at  pleasure.  Granting  that  the 
charter  confers  a  private  franchise,  yet  we  think  the  use 
made  of  it  must,  necessarily,  impress  it  with  a  public  char- 
acter in  some  degree.  When  lots  are  sold  for  burial  pur- 
poses the  purchasers  certainly  acquire  the  right  to  visit  the 
same  and  to  improve  and  care  for  them.  This  may  be  done 
in  person  or  by  agent.  A  great  number  of  persons  thus 
acquire  an  actual  right  to  go  there  during  proper  hours  and 
for  proper  purposes.  In  order  that  this  right  may  be  the 
better  enjoyed,  convenient  walks  and  driveways  are  pro- 
vided and  the  public  are  admitted  without  distinction. 
This  is  customary  and  accords  with  the  general  sense  of 
propriety.  Of  course,  those  so  admitted,  must  observe  the 
decorum  of  such  a  place.  The  superintendent  may  exclude 
or  reject  any  whose  presence  or  conduct  is  unseemly  or 
indecent.  Was  there  in  this  case  any  good  reason  for  ex- 
cluding the  prosecuting  witness?  We  think  not — at  least 
there  is  no  sufficient  ground  for  overruling  the  conclusion  of 
the  trial  court  on  that  point.  She  had  an  arrangement  with 
persons  owning  some  six  or  eight  lots  by  which  she  was  to 
take  care  of  the  same,  as  already  stated,  and  she  was  going 
there  for  that  purpose.  The  appellant  insisted  that  she  had 
given  him  trouble  by  meddling  with  other  lots  and  graves, 
and  that  she  had  remained  after  hours  on  one  occasion. 
She  denied  this  and  it  does  not  appear  that  she  had  so  vio- 
lated reasonable  regulations  as  to  furnish  an  excuse  for 
exclusion  altogether. 

Furthermore  it  seems  quite  clear  that  if  she  was  properly 
subject  to  exclusion,  the  conduct  of  appellant  was  unneces- 
sarily and  unreasonably  forcible  and  violent. 

In  no  view  of  the  case,  as  shown  by  the  record,  is  he  to 
be  justified. 

The  judgment  will  be  affirmed. 
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Oscar  8.  Steward  r.  West  Chicago  Street  Railroad  Com- 
pany. 

1.  Evidence— W7i€n  Teatimony  of  Witness  May  he  Disregarded.— An 
instruction  which  tells  the  jury  that  if  they  believe  any  witness  has 
willfully  testified  falsely  as  to  any  material  fact,  they  may  disregard  his 
evidence  entirely  except  in  so  far  as  it  is  corroborated  by  other  credible 
witnesses,  or  by  all  the  facts  and  circumstances  in  evidence,  is  bad,  be- 
cause it  requires  corroboration  by  more  than  one  witness  or  by  all  the 
circumstances. 

TrespaBS  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  December  28, 1896. 

Wing,  Chadbournb  &  Leach,  attorneys  for  appellant; 
Brown  &  Snyder,  of  counsel. 

Egbert  Jamieson  and  John  A.  Bose,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Cotjet. 

After  a  trial  ending  March  26, 1896,  in  a  verdict  for  the  ap- 
pellee, and  a  motion  for  anew  trial,  denied  April  8, 1896,  the 
appellant  filed  September  19, 1896,  under  stipulation  nwno 
pro  tunc,  as  of  June  2,  1896,  a  bill  of  exceptions,  "O  K'd" 
by  an  attorney  of  the  appellee,  containing  a  very  extraor- 
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dinary  instruction  as  given  on  behalf  of  the  appellee.  No 
blame  is  imputed  to  anybody.  The  mistake  was  made  in 
reading  from  the  notes  of  a  stenographer  the  contents  of  a 
lost  instruction. 

November  16,  1896,  the  appellee  procured  in  the  court 
below  a  substitution  of  other  instructions,  by  amendment  of 
the  bill  of  exceptions.  We  do  not  find  it  necessary  to  give 
further  details  as  to  this  amendment  and  substitution. 

The  record,  as  now  presented  amended,  contains  as  an  in- 
struction given  on  request  of  the  appellee,  the  following : 

"  If  the  jury  believe  from  the  evidence  that  any  witness 
has  willfully  and  deliberately  testified  falsely  to  any  mate- 
rial fact  in  this  case,  then  the  jury  may  entirely  disregard 
all  the  testimony  of  such  witness,  except  in  so  far  as  it  may 
be  corroborated  by  other  credible  witnesses,  or  by  all  the 
circumstances  and  facts  as  shown  by  the  evidence  in  thia 
case." 

The  action  was  for  a  personal  injury,  the  appellant  alleg- 
ing that  he  received  it  by  the  negligence  of  the  appellee. 

He  so  testified,  and  was  corroborated  by  one  witness — 
one  only. 

They  were  contradicted  by  witnesses  for  the  appellee. 

Before  the  jury  the  question  was  upon  the  veracity  of  the 
witnesses. 

If  the  jury  believed  from  the  eyidence  that  the  appellant 
and  his  witness  had  each  "  willfully  and  deliberately  testi- 
fied falsely  to  any  material  fact  in  the  case,"  though  the 
facts  were  different  and  disconnected,  and  of  minor  impor- 
tance, then  the  whole  testimony  of  each  might  be  by  the  jury 
entirely  disregarded,  although  the  jury  might  believe  that 
in  the  main  the  testimony  was  true.  The  appellant  and  his 
witness  corroborated  each  other,  but  neither  of  them  was 
corroborated  by  witnesses,  in  the  plural. 

And  in  no  case  of  any  variety  of  circumstances  can  any 
witness  be  corroborated  ''  by  all  the  circumstances  and  facts 
as  shown  by  the  evidence."  For  various  faults  in  instruc- 
tions as  to  credibility,  many  judgments  have  been  reversed. 
Hoge  V.  People,  117  111.  35. 
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But  in  no  case,  which  we  can  recall,  was  the  credibility 
of  the  witness  hinged  upon  an  impossible  corroboration. 

Without  going  more  into  detail,  the  judgment  is  reversed 
and  the  cause  remanded. 


Brink's  Chicago  City  Express  Go.  y.  Frank  T.  Kinnare^ 

Adm'r. 

1.  'NEOUQESCE-rQuestions  of^Svbmitted  as  Questions  of  Fact— 
When  the  question  as  to  whether  A  has  been  guilty  of  negligence  has 
been  fairly  submitted  to  a  jury  the  verdict  is  conclusive. 

2.  Special  Findings — As  to  Controlling  Facts,— It  is  only  as  to  con- 
trolling facts  that  a  party  has  a  right  to  have  special  findings. 

8.  Evidence — City  Ordinances  in  Personal  Injury  Cases. — In  an  ac- 
tion for  personal  injuries  where  there  is  evidence  tending  to  show  that 
ithe  defendant's  team  was  being  driven  at  a  rate  of  speed  forbidden  by 
i;he  city  ordinances,  and  that  such  violation  contributed  to  the  injury, 
the  city  ordinances  are  properly  admitted  in  evidence. 

Trespass  on  the  Case. — Death  from  negligent  acts.  Appeal  from  the 
Circuit  Court  of  CooJe  County;  the  Hon.  Richabd  W.  Clifford,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  AfSrmed. 
Opinion  filed  January  7,  1897. 

Statement  or  the  Case. 

This  is  an  action  on  the  case,  brought  by  appellee  as  ad- 
ministrator, to  recover  damages  for  the  death  of  the  intestate, 
such  death  being  alleged  to  have  been  caused  by  the  negli- 
gence of  one  of  the  servants  of  appellant. 

The  deceased  was,  at  the  time  of  his  death,  a  boy  about 
four  years  of  age.  Appellant  was  a  corporation  of  this 
State,  engaged  in  the  business  of  transporting  goods  and 
merchandise  in  and  about  the  city  of  Chicago,  using  horses 
And  wagons  as  the  means  of  making  such  transportation. 
The  deceased  lived  with  his  parents  on  "West  Madison  street, 
near  the  corner  of  Canal  street,  but  a  few  rods  from  the 
scene  of  the  accident.  On  the  15th  day  of  July,  1893,  about 
the  hour  of  noon,  one  of  the  wagons  of  appellant  was  going 
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west  on  Madison  street;  it  was  an  ordinary,  covered,  one- 
horse  express  wagon,  with  a  light  load  therein.  From  the 
west  end  of  the  railroad  viaduct  on  Madison  street  there  is 
a  slight  decline  to  the  west,  extending  as  far  as  Canal  street, 
a  distance  of  from  150  to  200  feet.  The  deceased  was  en- 
deavoring to  cross  Madison  street,  and  was  struck  by  the 
horse  or  wagon  of  appellant,  receiving  injuries  from  which 
death  resulted  almost  immediately.  The  parents  of  the  de- 
ceased had  lived  near  the  corner  of  Canal  and  Madison 
streets  for  years,  being  then  engaged  in  the  clothing  busi- 
ness, with  living  rooms  in  the  rear  of  their  store.  A  stree't 
car  line  was  in  operation  on  Madison  street,  and  the  passage 
of  teams  and  vehicles  along  Canal  as  well  as  Madison 
street  was  of  very  frequent  occurrence.  Just  prior  to  the 
accident,  the  father  of  the  deceased  had  given  him  money 
with  which  to  go  out  and  purchase  fruit  for  himself.  The 
horse  attached  to  appellant's  wagon  was  about  ten  years  old, 
well  broken,  gentle,  used  to  being  driven  about  the  city,  and 
sore  in  the  feet.  The  driver  of  the  wagon  (who  died  prior 
to  the  trial  of  this  cause)  was  a  competent  and  reliable  man, 
who  had  been  in  the  employ  of  the  company  for  a  consid- 
erable space  of  time. 

There  was  a  sharp  conflict  in  the  evidence  on  the  follow- 
ing questions : 

Whether  there  were  one  or  two  persons  upon  the  driver's 
seat  at  the  time  of  the  accident;  whether  at  such  time  the 
driver  and  some  person  on  the  seat  with  him  were  "  fool- 
ing "  with  one  another;  the  direction  in  which  the  deceased 
was  going  when  struck;  whether  he  was  on  the  cross-walk 
or  not  at  that  time;  whether  the  horse  or  the  wagon  struck 
him;  the  rate  of  speed  at  which  the  wagon  was  going;  what 
the  deceased  was  doing  when  struck,  and  what  was  said  and 
done  by  the  father  at  the  time  he  gave  deceased  the  money 
to  buy  the  fruit;  also  as  to  whether  there  was  a  fruit  wagon 
imm^iately  in  front  of  the  store  of  the  father  when  he  gave 
deceased  the  money  to  buy  the  fruit. 

The  jury  found  the  defendant  guilty,  and  assessed  the 
plaintiff's  damages  at  $3,000;  the  jury  returned  the  follow- 
ing answers  as  a  part  of  their  verdict : 
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"  What  rate  of  speed  does  the  evidence  show  the  horse 
was  going  at  the  time  of  the  accident? 

Seven  miles  an  hour. 

Was  the  driver  guilty  or  not  guilty  of  negligence  in  driv- 
ing the  horse  at  the  time  of  the  accident  i 

He  was  guilty." 

Newell  &  Heldman  and  James  H.  Van  Hobn,  attorneys 
for  appellant. 

MosBS,  Pam  &  Kennedy,  attorneys  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

That  the  deceased  while  going  across  Madison  street  was 
struck  and  killed  by  a  team  driven  by  appellant's  servant,  is 
undisputed.  Whether  death  was  the  result  of  negligence  by 
this  servant,  and  whether  the  parents  of  this  child  were,  in 
their  care  over  him,  so  negligent  as  to  preclude  a  recovery — 
that  is,  did  not  exercise  ordinary  care  in  respect  to  their  son, 
were  matters  concerning  which  there  was,  as  appellant 
urges,  a  sharp  conflict  in  the  testimony. 

There  was  no  clear  preponderance  for  appellant  as  to  these 
matters;  and  we  must  therefore  treat  these  questions  as  hav- 
ing been  properly  decided  by  the  jury  adversely  to  appellant. 
The  instruction  to  the  jury  that  if  the  negligence  of  the 
parents  of  the  deceased  contributed  to  the  injury  the  plaint- 
iff could  not  recover,  was  all  that,  in  this  regard,  the  defend- 
ant was  entitled  to. 

The  instruction  to  the  effect  that  nothing  contained  in  any 
instruction  is  to  be  taken  as  an  intimation  as  to  any  fact, 
has  been  often  approved  by  the  Supreme  Court.  The  jury 
were  in  all  respects  fairly  instructed,  and  appellant  has  no 
just  ground  of  complaint  in  respect  thereto. 

The  court  properly  refused  to  allow  a  witness  to  be  asked 
his  opinion  as  to  whether  the  driver  could  have  stopped  in 
time  to  avoid  the  accident  had  he  observed  the  deceased. 
The  witness  was  not  an  expert  as  to  such  mattera    The  re- 
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quests  for  special  findings  made  by  appellant  were  properly- 
refused;  neither  was  as  to  a  controlling  matter.  It  is  only  as 
to  controlling  facts  that  a  party  has  a  right  to  have  special 
findings.  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  145; 
Hannewacker  v.  Furman,  47  111.  App.  17;  C.  &  N.  W.  Ry. 
Co.  V.  Bouck,  33  111.  App.  127. 

The  city  ordinances  were  properly  admitted,  as  there  was 
evidence  tending  to  show  that  appellant's  team  was  being 
driven  at  a  rate  of  speed  forbidden  by  the  city  regulations, 
and  that  such  violation  contributed  to  the  injury. 

The  parents  of  the  deceased  may  have  been  negligent; 
we  are  inclined  to  think  that  they  were;  but  this  question 
of  fact  having  been  fairly  submitted  to  the  court  and  jury 
below,  we  find  no  sufficient  reason  for  overturning  the  con- 
clusion there  reached. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Abendpost  Company  v.  Frederick  HerteL 

1.  PiiEADiNa — When  the  Common  CounU  are  Sufficient— WhevQ  a 
person  in  the  employ  of  a  publishing  cprnpany  at  a  weekly  salary  and  a 
commission  upon  advertisements  procured  by  him,  is  discharged  by  his 
employer  he  wiU  be  entitled  to  recover,  under  the  common  counts,  the 
amoimt  due  him  upon  his  weekly  salary  as  weU  as  the  commission  upon 
aU  advertisements  procured  by  him  and  used  by  the  company,  although 
his  f uU  term  of  service  has  not  been  completed. 

2.  CJoNTRACTS— CiwiOTJM  and  Usages— Duty  of  the  Courts  in  Construr 
ing. — ^Whenever  it  is  necessary  for  a  court  to  construe  a  contract  it  wiU 
place  itself  in  the  shoes  of  the  parties,  thus  reading  the  subject-matter 
from  their  standpoint,  that  it  may  hee  it  in  the  view  it  had  to  them  when 
entered  into;  consequently  the  customs  and  usages  of  the  contemplated 
business  and  service  known  to  the  contracting  parties  when  the  agree- 
ment was  made,  is  admissible  in  evidence,  but  neither  such  custom  nor 
usage  can  do  away  with  the  plain  stipulations  of  the  contract. 

3.  Master  and  Skrvast— Discharge—Knowledge  of  Cause  for— 
Beaaons  Given  for, — In  a  suit  for  a  wrongful  discharge,  if  it  be  proved 
that  facts  existed  rendering  a  discharge  proper,  it  is  immaterial  whether 
the  knowledge  of  such  facts  came  to  the  employer  before  or  after  the 
dismissal,  or  whether  the  reasons  given  for  the  dismissal  were  sufficient 
or  not. 
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Assumpsit,  upon  a  special  contract.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded,  unless 
the  parties  can  agree  on  the  amount  due  for  which  the  judgment  will 
be  lUffirmed.    Opinion  filed  December  28,  1896. 

Statement  of  the  Case. 

Appellee  brought  an  action  for  damages  for  breach  of  a 
contract  of  employment.  Appellant  conducted  a  newspaper 
in  the  city  of  Chicago,  called  "  Abendpost,"  published  in 
the  German  language.  An  agreement  in  writing  was 
entered  into  between  appellant  and  appellee,  in  the  follow- 
ing terms : 

"  Memorandum  of  verbal  contract  between  the  Abendpost 
Company  and  Mr.  Hertel. 

Chicago,  III.,  February  25,  1892. 
Mr.  Hertel  to  be  advertising  manager  of  the  Abendpost 
Company.  • 

He  is  to  take  his  instructions  from  Mr.  Glogauer,  exclu- 
sively, and  to  be  independent  of  any  other  officer  or  employe 
bf  the  company. 

He  is  to  receive  a  salary  of  twenty  dollars  ($20)  per  week, 
and  besides  a  commission  of  ten  (10)  per  centum  on  all 
advertisements  solicited  by  him.  The  entire  trade  now 
credited  to  Victor  von  Serenyi  to  be  considered  as  solicited 
bv  Mr.  Hertel. 

This  contract  to  be  in  force  for  one  year  from  the  date 
hereof,  unless  sooner  terminated  by  mutual  consent. 

The  Abendpost  Co., 
.  By  Fritz  Glogauer,  Pres't. 
Fred'k  Hertel." 

It  is  claimed  that  this  agreement  was  superseded  by  a 
letter  of  December  29,  1892,  and  extended  to  January  1, 
1895. 

On  February  4, 1893,  appellee  was  discharged  by  appel- 
lant, and  thereafter  brought  his  suit,  the  defense  to  which 
was  conducted  upon  the  theory  that  appellee's  action  fully 
justified  a  discharge,  and  therefore  appellant  was  not  re- 
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sponsible  in  damages.  The  trial  resulted  in  a  verdict  of 
$2,403.47  in  favor  of  appellee,  upon  which  the  court  below- 
entered  judgment  after  overruling  a  motion  for  a  new  trial 
and  in  arrest  of  judgment. 

The  most  important  point  in  the  case  is,  whether,  under 
the  circumstances  shown  by  the  record,  the  discharge  of 
appellee  was  justifiable. 

6oij>ziEB  &  EoDGEBS,  attomovs  for  appellant. 

MuNsoN  T.  Case  and  Case  &  Hogan,  attorneys  for  ap- 
pellee. 

Mr.  Justice  "Wateemak  delivered  the  opinion  of  the 
Court. 

Under  the  contract  between  appellee  and  appellant,  appel- 
lee testifies  that  it  was  his  business  to  give  orders  to  Shaad, 
his  assistant,  and  that  he  did  so;  that  his  relations  with 
Shaad  were  such  that  he  was  manager  and  Shaad  his  assist- 
ant. He  says :  "  I  was  to  give  him  instructions,  and  he 
obeyed  them  when  he  felt  like  it,  and  did  not  when  he  didn't. 
On  one  occasion  I  did  have  a  fisticuff  row  with  my  assist- 
ant. I  gave  him  a  slap  in  the  face  and  he  returned  it,  in 
front  of  the  Abendpost.  Afterward  we  had  trouble,  and  I 
reported  to  Glogauer.  He  called  Shaad  up,  and  in  my 
absence  told  him  he  was  to  obey  my  orders.  I  also  saw  a 
copy  of  a  letter  to  that  effect.  Later,  my  assistant  inter- 
fered with  me  by  going  to  see  some  customers  whom  he 
should  not  see,  and  I  again  reported  to  Glogauer." 

It  is  manifest  that  prior  to  the  discharge  of  appellee,  there 
was  a  good  deal  of  friction  between  him  and  his  employer. 
Appellee,  among  other  things,  testifies :  '*  I  also  had  charge 
of  advertising  contracts  with  the  railroad  companies.  I 
was  the  man  who  made  them,  and  kept  them  in  my  posses- 
sion, and  it  was  intended  that  requests  for  transportation 
should  go  through  my  hands.  I  also  carried  on  the  corre- 
spondence concerning  the  closing  of  these  contracts,  what- 
ever there  was.  Mr.  Glogauer  had  requested  me  to  get  the 
railroad  business  into  shape. 
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Q.  And  you  did  ?  A.  I  did  to  the  best  of  my  ability, 
until  such  time  as  I  was  interfered  with  by  my  assistant, 
and  he  went  around  and  he  would  lower  prices  thirty  per 
cent  below  me,  and  I  told  in  the  oflBice — I  forget  who  it  was 
— I  told  somebody  under  those  circumstances  it  was  just 
idle  work  for  me  to  try  and  bring  that  railroad  department 
into  shape. 

Q.  And  that  you  would  not  have  anything  further  to  do 
with  ft?  A.  Well,  1  might  have  said  that  I  was  disgusted 
with  it. 

Q.  Well,  didn't  you  say  you  would  not  have  an3'^thing 
further  to  do  with  it  ?  A.  I  don't  remember  that  I  did 
but  I  might  have  said  so.  I  did  not  throw  up  these 
contrax5ts  or  surrender  them  to  the  bookkeeper.  I  do  not 
remember  saying  that  1  would  have  nothing  further  to  do 
with  them." 

It  appears  that  on  Saturday,  the  28th  of  January,  1893, 
appellee  had  trouble  with  his  assistant  about  a  desk.  Appel- 
lee went  to  the  office  of  the  president  of  appellant  and 
made  a  complaint  concerning  the  matter.  During  the  next 
week  appellee,  according  to  his  own  testimony,  appeared  at 
the  office  only  on  Monday  and  Tuesday.  None  of  the  other 
employes  or  officers  of  the  paper  seem  to  have  seen  him 
at  the  office  on  any  occasion  during  that  week.  On  Mon- 
day Mr.  Glogauer,  the  president  of  appellant,  finding  that 
appellee  had  not  been  at  the  office  during  that  day,  left  a 
letter  on  his  desk,  requesting  to  see  him  at  the  editorial 
rooms.  On  Tuesday,  finding  appellee  absent,  and  his  own, 
Mr.  Glogauer's,  letter  unopened  upon  appellee's  desk, 
together  with  other  correspondence,  Mr.  Glogauer  wrote  to 
him  the  following  letter : 

"  Chioaoo,  January  31,  1893. 
Mr.  Frederic  Hertel,  City. 

Dear  Sir  :  According  to  the  terms  of  your  contract  with 
the  Abendpost  Company,  I  hereby  instruct  you  to  resume 
at  once  all  the  functions  which  you  have  exercised  up  to 
this  time,  and  which,  as  you  deemed  fit  to  inform  me  indi- 
rectly, you  have  relinquished  without  order.    If  you  can 
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not  or  will  not  comply  with  this  request,  you  will  oblige  me 
by  handing  in  your  resignation. 

Tours  respectfully, 

Fritz  Glogatjeb, 
President  of  the  Abendpost  Co." 

Appellee  excuses  his  absence  from  the  office  during  that 
week  by  the  statement  that  he  was  ill.  As  to  the  letter  of 
January  3 1st,  by  Mr.  Glogauer  to  him,  he  says : 

"  After  receiving  that  letter  I  sat  down  to  answer  it. 

Q.  "Well,  go  on;  state  the  particulars.  A.  Well,  I  did 
answer  it,  but  the  letter  got  to  be  rather  longer  than  I  ex- 
pected it  would  be.  It  was  written  in  long-hand,  and  I  sup- 
pose it  must  have  been  six  or  seven  or  eight  pages,  but  it 
got  to  be  pretty  late  that  night — I  suppose  it  was  ten  o'clock 
before  I  got  through  with  the  letter,  so  I  thought  I  would 
not  mail  it  that  night,  and  kept  it  over  until  the  next  morn- 
ing. Next  morning  read  the  letter.  Started  down  town  to 
go  to  the  Abendpost.  On  the  way  my  throat  commenced  to 
trouble  me,  and  I  concluded  not  to  go  down,  and  I  had  the 
letter  which  I  had  written  to  the  Abendpost  copied  by  a 
typewriter  on  Thursday,  the  2d  of  February;  it  was  copied 
at  the  office  of  Dr.  Brinkerhoflf,  in  Mc  Vicker's  Theatre  build- 
ing. I  mailed  it  in  the  box  southeast  corner  of  Dearborn 
and  Madison  streets;  it  was  addressed  to  Fritz  Glogauer, 
president  of  the  Abendpost  Company." 

The  following  is  the  letter : 

*' Chicago,  III.,  Feb.  1,  1893. 
Mr.  Fritz  Glogauer,  Prest. 

Dear  Sir  :    Yours  of  the  21st  ultimo,  at  hand.    I  have  not 

relinquished  my  functions,  that  is,  to  procure  Ads.  to  the  best 

of  my  ability.     Yesterday^  1,700  lines,  display,  to-day  600; 

in  other  words,  $175  prove  this.     Besides  I  had  yesterday 

arranged  with  Kimball  and  Dr.  Brinkerhoflf  for  a  three  inch 

contract  from  March  1st.     A  conference  to-dav  with  Frank 

Bros.,  Streeter,  Loring  and  Chas.  A.  Stevens  will  very  likely 

result  in  some  yearly  contracts  at  full  price  in  the  course  of 

this  month,  provided  I  am  not  interfered  with.     Therefore 

your  haughty  language  is,  to  say  the  least,  in  bad  taste  and 
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entirely  unwarranted  by  the  circumstances.  I  ask  myself 
what  have  I  done  to  be  addressed  in  such  a  manner,  and  I 
fail  to  discover  any  plausible  reason.  I  have  filled  my  po- 
sition, so  far  as  circumstances  permitted,  with  better  results 
than  any  of  my  predecessors;  have  worked  honestly,  faith- 
fully and  conscientiously,  and  if  you  had  not  thought  so  you 
would  not  have  prolonged  my  contract  to  January  1,  1895. 
The  outcome  is,  that  in  spite  of  a  smaller  circulation,  the 
Abendpost,  as  an  advertising  medium,  stands  to-day  in  quality 
and  quantity  fifty  per  cent  higher  than  ever  before,  and  ex- 
clusively through  my  work.  Any  newspaper  man  in  Chi- 
cago will  tell  you  so  if  you  do  not  know  it.  Again,,  what 
cause  for  complaint  have  I  given  you  ?  How  have  you  ap- 
preciated my  work  and  endeavors  ?  Certainly  not  by  honest 
and .  straightforward  dealing.  While  you  have  solemnly 
pledged  yourself,  in  the  presence  of  your  secretary,  not  to 
underbid  me,  you  have  personally  granted  rebates  and  reduc- 
tions against  which  I  could  not  compete,  and  your  stipula- 
tion to  keep  the  matter  secret  is  proof  that  you  knew  you 
were  acting  in  bad  faith.  It  is  only  by  chance  that  I  be- 
came acquainted  with  this  state  of  affairs  later  on,  and  fur- 
ther investigation  revealed  that  rebates,  etc.,  have  all  along 
been  the  rule,  while  honest  rates  were  the  exception.  You 
have  often  stated  before  the  entire  office,  with  great  bravado, 
that  rates  must  be  kept  up  under  all  circumstances,  enjoin- 
ing me,  for  instance,  from  accepting '  fat  locals '  at  $1,  when 
at  the  very  same  moment  you  jumped  at  them  in  a  quiet 
way,  unbeknown  to  me,  at  40  cents  and  less.  By  such  ques- 
tionable methods  I  was  prevented  from  closing  contracts 
with  about  half  a  dozen  State  street  houses,  and  conse- 
quently minus  the  commissions  which  a  fair  and  honest 
compliance  with  the  spirit  of  our  contract  would  have  given 
me.  Of  course  I  remonstrated  against  such  proceedings 
whenever  they  came  to  my  knowledge.  But  let  that  pass 
for  the  time  being.  The  principal  cause  of  friction  and  dis- 
content was  the  eternal  interference  with  my  privileges  on 
the  part  of  my  so-called  assistant.  Numerous  ^complaints 
have  cause<l  you  to  investigate,  to  acknowledge  the  justice 
of  my  grievance,  and  the  necessity  of  removing  the  cause. 
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In  the  absence  of  my  assistant  you  have,  on  a  dozen  occa- 
sions, been  very  emphatic,  yes,  even  rampant  (to  the  great 
amusement  of  the  of^oe personnel)  in  your  declarations  and 
vows  that  he  must  and  should  be  discharged  the  very  first 
time  he  refused  to  comply  with  my  instructions.  But  in  the 
last  moment  you  always  lacked  the  courage  to  live  up  to 
your  promises  and  to  abolish  a  method  which  you  yourself 
pronounced  as  detrimental  to  the  success  of  the  advertising 
department.  This  very  same  question  was  made  the  main 
feature  of  our  new  contract.  Although  my  credulity  caused 
a  good  deal  of  amusement  in  certain  circles,  I  trusted  to  you 
when  you  pledged  your  word  of  honor,  as  a  man,  and  sealed 
the  compact  by  solemn  hand -shaking,  that  you  would  muster 
courage  enough  to  become  independent  of  the  "  power  be- 
hind the  throne,"  as  the  boys  call  it.  Perhaps  the  benzine 
incident  will  refresh  your  memory.  I  will  not  rehash  an- 
cient history,  but  only  state  that  since  the  29th  of  Decem- 
ber, 1892,  the  date  of  our  new  contract  (during  my  absence 
in  the  east): 

1.  My  assistant  called  upon  State  street  houses,  contrary 
to  my  explicit  orders,  as  you  knew  at  the  time  "  (under  the 
plea  that  if  he  did  not  come  in  as  a  sort  of  guardian  angel 
we  would  lose  the  trade)." 

2.  He  neglected  or  refused  to  call  on  people  to  whom  I 
had  sent  him  (Eberhard,  etc.,)  so  that  I  had  to  accept  their 
Ads.  from  the  International  Agency. 

3.  I  requested  him  to  renew  Dr.  Gagnon,  who  was  pay- 
ing $60  for  four  inches  per  month,  with  instructions  not  to 
take  any  less  or  to  leave  him  alone.  Instead,  he  donates 
$10  on  my  old  contract,  and  makes  a  new  one  at  $75,  less 
the  above  $10,  leaving  $65  for  one  inch,  e.  o.  d.  for  one  year. 

4.  Contrary  to  orders,  he  went  to  railroad  offices,  mak- 
ing rates  thirty  per  cent  below  mine.  On  hearing  this  you 
were  again  very  emphatic  (in  his  absence,  as  usual).  The 
conference  with  him  on  Friday  afternoon  had  such  a  crush- 
ing effect,  that  the  following  Monday — 

6.  .  He  went,  contrary  to  orders,  to  the  Northern  Trust 
Bank,  etc.    Let  these  few  instances  suffice.    There  is  too 
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much  method  in  these  proceedings  to  convince  me  that  they 
are  not  intentional,  and  I  am  strengthened  in  my  belief  by 
a  personal,  unprovoked  insult,  offered  on  last  Saturday  in  the 
presence  of  the  entire  office.  Under  the  sting  of  this  insult 
I  spoke  to  you  and  stated  that  I  would  have  nothing  more 
to  do  with  him.  I  repeat  that  now  most  emphatically,  and 
demand  that  you  comply  with  the  terms  of  our  new  contract 
without  any  further  evasions,  quibbles,  subterfuges  or  de- 
lays, 1  will  not  submit  to  any  further  humiliations  and  in- 
terference, particularly  not  to  insults  in  my  own  o£Sce,  and 
if  that  does  not  suit  you,  and  if  you  refuse  to  grant  the  priv- 
ileges of  my  position,  like  any  other  daily  paper  (that  is,  all 
facilities  and  assistance  at  your  disposal),  my  resignation 
will  be  tendered  as  soon  as  we  can  agree  on  an  equitable 
basis  of  settlement  on  all  outstanding  contracts,  most  of 
which  have  been  extended  to  January  1,  1894.  I  am  willing 
to  settle  at  a  low  figure,  if  thereby  we  can  arrive  at  a  quick 
and  peaceable  arrangement.  If,  however,  that  can  not  be 
accomplished,  it  will  be  about  time  for  me  to  investigate 
whether  the  trouble  lies  in  your  want  of  good  will,  or,  as 
you  stated  recently,  in  your  want  of  power.  There  is  cer- 
tainly some  way  to  get  these  things  into  a  correct  shape. 
Meanwhile  I  attend  to  my  duties  as  before.  Unless  specially 
wanted,  I  will  not  be  at  the  office  for  a  few  days,  as,  in  the 
first  place,  I  can  not  produce  any  Ads.  there,  and,  secondly, 
because  I  want  to  nurse  my  sore  throat,  which  troubles  me 

a  good  deal. 

Very  respectfully, 

Fred'k  Hkbtel, 

Adv.  Mgr." 
Appellee  testified  :    "  On  that  day  went  to  Carson,  Pirie 
&  Co.,  because  I  had  been  promised  an  advertisement  there. 
After  sending  letter  I  went  home. 
Q.     Why  did  you  go  home  ? 
(Objected  to  as  immaterial;  overruled;  exception  by  the 

plaintiff.) 
A.    Because  my  throat  hurt  me;  it  troubled  me." 
Appellant  wrote  to  appellee  as  follows : 
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"  Chicago,  February  2,  1893. 
Mr.  Fred.  Hertel,  116  Montana  St.,  City. 

Dear  Sib  :  You  have  neither  replied  to  the  letter  I  sent 
you  yesterday,  nor  have  you  made  your  appearance  in  the' 
office  of  the  Abendpost  since  Saturday  last.  I  therefore 
consider  your  place  as  advertising  manager  vacated,  and 
shall  appoint  your  successor  to-morrow. 

Tours  respectfully, 

Fritz  Glogauer." 

And  received  from  appellee  the  following  reply : 

Chicago,  February  2, 1893. 
Mr.  Fritz  Glogauer,  Presdt.,  203  Fifth  Avenue." 

Dear  Sir  :  Tour  epistle  of  the  3Jst  of  January  was  re- 
ceived at  my  house  yesterday,  February  1st,  about  7  p.  m., 
and  was  answered  fully  this  morning.  If  it  has  not  come 
into  your  hands,  it  may,  perhaps,  have  found  its  way  into 
the  waste  basket.  Your  assertion  that  I  had  not  been  in 
the  office  since  Saturday  last,  proves  your  absolute  ignorance 
of  what  is  going  on.  I  was  there  day  before  yesterday  and 
went  home  on  account  of  my  throat.  You  might  have 
learned  all  this  by  a  simple  inquiry,  but  your  not  asking  dis- 
closes your  aim.  If  I  feel  better,  I  will  try  and  be  at  your 
office  Saturday  noon;  meanwhile  you  can  make  as  many  ap- 
pointments as  you  please.  My  contract  holds  good  until 
January  1, 1895.  If  you  insist  upon  war  you  can  be  accom- 
modated. 

Yours  truly, 

Fred'k  Hertel, 
Adv.  Manager." 

To  which  letter  appellant  replied  as  follows : 

"  Chicago,  Feb.  8,  1 890. 
Mr.  Fred.  Hertel,  City. 

Dear  Sir:  The  mere  fact  that  all  communications  ad- 
dressed to  you,  including  my  own  letter  of  Jan.  31st,  lay 
dead  in  your  office,  proves  conclusively  that  you  have  not 
favored  the  Abendpost  with  your  visit.  Whether  you  have 
seen  our  customers  on  State  street  is,  at  least,  doubtful  and 
entirely  immaterial.    You  saw  fit  to  ignore  me,  and  to 
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state  to  Mr.  Lorenz  that  henceforth  you  would  do  nothing 
but  see  a  few  houses  on  State  street.  One  of  your  letters 
to  Mr.  Lorenz  contained  insulting  references  to  me.  When 
I  instructed  you  to  resume  all  your  functions  at  once,  you  did 
neither  reply  in  writing  nor  appear  at  the  office.  I  waited 
tliirty-six  hours  before  I  notified  you  of  your  discharge.  All 
our  customers  have  been  notified  that  you  have  ceased  to  be 
ad vertising  manager  of  the  Abendpost,  and  my  decision  is 
final.  If  you  thought  that  your  contract  entitled  you  to  do 
what  you  please — and  1  have  no  other  explanation  of  your 
conduct — ^you  will  find  out  your  mistake. 

Yours,  respectfully, 

Fritz  Glogauer." 

An  employer  is  entitled  to  respectful  treatment  by  his 
employes.  Appellee  is  a  man  of  superior  ability  and  edu- 
cation. It  was  neither  through  inadvertence  nor  ignorance 
that  he  wrote  the  insulting  letter  of  February  1st,  and  it 
would  seem  he  must  have  known  that  unless  the  president 
of  the  Abendpost  company  were  very  diflFerent  from  the 
ordinary  business  man  in  charge  of  a  large  commercial  enter- 
prise, it  would  be  impossible,  after  the  writing  of  such  a 
letter,  for  harmonious  relations  to  exist  between  him  and 
Mr.  Qlogauer,  or  the  intercourse  between  them  to  be  such 
as  the  proper  discharge  by  appellee  of  his  duties  as  an  em- 
ploye of  the  paper,  required. 

There  does  not  seem  to  have  been  any  sufficient  excuse 
for  the  act  of  appellee  in  striking  in  the  face  his  assistant, 
Mr.  Shaad. 

It  is  manifest  that  no  employer  is  obliged  to  or  can  tol- 
erate such  conduct. 

Appellee  was  properly  discharged.  He  is  entitled  to  re- 
ceive all  compensation  by  him  earned  up  to  the  time  of  his 
discharge,  unless  deduction  should  be  made  for  his  absence 
during  the  week  immediately  prior  to  the  severance  of  his 
relations  with  appellant.  This,  we  do  not  understand  appel- 
lant insists  upon.  The  compensation  of  appellee  consisted 
of  a  certain  stipend  per  week,  and  also  a  commission  upon 
all  advertisements  solicited  by  him.    Upon  all  advertise- 
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ments  obtained  by  appellee  which  were  afterward  pablished 
in  the  Abendpost,  whether  before  or  after  his  discharge,  he 
is  entitled  to  the  agreed  commission. 

Whether  appellee  did  obtain  contracts,  and  if  so,  from 
whom,  and  the  extent — that  is  to  say,  the  terms — thereof, 
is  a  question  of  fact  to  be  submitted  to  the  jury.  Upon  all 
contracts  for  advertisements  obtained  by  him,  which  were 
published  in  the  Abendpost,  either  before  or  after  his  dis- 
charge, he  is  entitled  to  a  commission.  We  think  appellee 
is  entitled  to  recover  such  commission  under  the  common 
counts;  the  work  he  was  to  do  in  respect  to  such  contracts, 
having  been,  as  we  understand  the  evidence,  fully  performed, 
so  that  when  the  advertisements  were  published,  his  claim 
for  commission  thereunder  was  like  his  claim  for  his  weekly 
salary,  a  thing  fully  earned,  and  therefore  recoverable  under 
the  common  counts,  although  his  full  term  of  service,  and 
therefore  the  entire  contract  he  had  entered  into,  had  not 
been  fulfilled;  in  other  words,  the  contract  of  appellee  with 
appellant  is,  in  respect  to  the  compensation  of  appellee, 
severable.  16th  Am.  Ed.  of  Chitty  on  Pleading,  Vol.  1,  p. 
350,  353,  359. 

Whenever  it  is  necessary  for  a  court  to  construe  a 
contract,  it  will  place  itself  in  the  shoes  of  the  parties, 
that,  reading  the  subject-matter  from  their  standpoint, 
it  may  see  it  in  the  view  it  had  to  them  when  entered 
into;  consequently,  the  customs  and  usage  as  to  the  contem- 
plated business  and  service  known  to  the  contracting  parties 
when  the  agreement  was  made,  is  admissible  in  evidence,  but 
neither  such  custom  nor  usage  can  override  or  do  away 
with  the  plain  stipulations  of  a  contract.  8th  Ed.  of  Addi- 
son on  Conts.,  182;  Samuels  v.  Oliver,  130  111.  73;  Evering- 
ham  V.  Lord,  19  111.  App.  565. 

The  accounts  rendered  by  the  respective  parties  and  claims 
for  compensation  made,  were  admissible  in  evidence,  as 
bearing  upon  the  question,  among  others,  as  to  whether  the 
claim  for  commissions  upon  certain  contracts  alleged  to  have 
been  obtained  by  appellee,  is  a  just  one. 

It  is  urged  by  appellee  that  the  letter  of  appellee  dated 
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February  1st,  had  not  been  received  by,  and  therefore  was 
not  known  to,  appellant  at  the  time  the  letter  of  discharge 
was  sent.  This  is  immaterial.  Whether  the  reasons  given 
for  a  discharge  are  sufficient  or  not,  or  whether  reasons  justi- 
fying a  discharge  were  known  to  the  employer  at  the  time 
of  dismissal,  is  immaterial.  If  there  existed  facts  render- 
ing a  discharge  proper,  it  is  immaterial  whether  the  knowl- 
edge of  such  facts  came  to  the  employer  before  or  after  the 
dismissal.  Ridgeway  v.  Hungerf  ord  Market  Co.,  3  Adolphus 
&  Ellis,  171;  Sterling  Emery  Wheel  Co.  v.  McGree,  40 
111.  App.  340;  Wood  on  Master  and  Servant,  Sec.  121;  Allen- 
town  Iron  Co.  v.  McLaughlin,  24  W.  N.  C.  Pa.  343. 

As  we  have  before  said,  as  to  what  contracts  for  adver- 
tising, if  any,  appellee  obtained,  as  well  as  the  terms  thereof, 
is  a  question  of  fact  for  the  jury,  while  the  construction  of 
such  contracts,  their  terms  being  certain,  is  for  the  court. 

If  the  parties  can  agree  as  to  what  amount  is,  under  the 
opinion  of  this  court,  due  to  appellee,  the  judgment  of  the 
Superior  Court  will  be  affirmed  for  such  sum.  If  the  parties 
are  not  able  to  so  agree,  the  judgment  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded. 


Southern  Pacific  Company  r.  American  Well  Works. 

1.  Pleading — Special  Contracta— Under  the  Common  Counts.— 
Where  a  Bi)ecial  contract  has  been  terminated  by  the  fault  of  the  de- 
fendant, if  the  plaintiff  in  entitled  to  recover  at  aU  for  what  he  did  under 
it  (not  including  damages  for  being  prevented  from  doing  more  or  for 
being  hindered  in  what  he  did)  he  may  do  so  under  an  appropriate  com- 
mon count. 

Assampslt,  imder  a  special  contract  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
December  28,  1896. 

Smilby  &  Clare,  attorneys  for  appellant;  Baker,  £ott8, 
Baker  &  Lovett,  of  counsel. 
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HoYNE,  FoLLANSBBE  &  O'CoNNOB,  attorney s  for  appellee. 

Mr.  Justice  Gaby  delivered  the  opinion  op  the  Court. 

This  is  a  controversy  about  excavating  and  supplying  ap- 
paratus for  wells.  There  is  not  an  exception  to  any  action 
of  the  court  in  admitting  or  rejecting  evidence  during  the 
trial,  alluded  to  in  the  appellant's  brief. 

The  just  inference  is,  that  the  trial  was  fair  and  that 
court  and  counsel  behaved  like  gentlemen. 

The  court,  to  the  extent  of  two  and  one-half  pages  of  the 
printed  abstract,  at  the  request  of  the  appellant,  charged  the 
jury  in  many  respects  more  favorably  to  the  appellant  than 
at  first  blush  seems  justifiable,  and  covering  every  point  of 
defense  against  the  claim  of  appellee  that  could  be  urged. 
There  is  nothing  before  us  in  effect,  except  the  question 
whether  the  jury  found  the  right  verdict  upon  the  evidence, 
and  upon  that  question  the  rule  applies  that  verdicts  upon 
conflicting  evidence  stand. 

There  were  in  kll  four  wells.  As  to  three  of  them,  the 
defense  against  the  claim  of  the  appellee  was  that  they  had 
been  paid  for,  partly  in  cash  and  partly  by  deductions  which 
were  acceded  to  by  the  appellee  in  settlement  of  disputes; 
all  of  which  was  in  dispute  upon  the  trial.  As  to  the  other 
well,  the  defense  was  that  there  was  a  special  contract, 
which  the  appellee  did  not  perform.  That  was  not  denied 
by  the  appellee,  but  it  insisted  that  the  fault  was  with  the 
appellant,  all  of  which  was  also  in  dispute  upon  the  trial. 

Now,  the  appellant  urges  that  the  special  counts  upon  the 
contract  are  not  proved,  and  that  for  what  was  done  by  the 
api>ellee,  no  recovery  can  be  had  upon  the  common  counts. 

As  we  understand  the  law,  if  the  appellee  is  entitled  to 
recover  at  all  for  what  it  did  (not  damages  for  being  pre- 
vented from  doing  more,  or  for  being  hindered  in  what  it 
did),  it  may  do  so  under  an  appropriate  common  count. 
Butts  V.  Huntley,  1  Scam.  410;  Shaffner  v.  Killian,  7  111. 
App.  620;  Parmly  v.  Farrar,  p.  624,  this  volume. 

The  judgment  must  be  affirmed. 

Vol.  LXYII  SS 


614  Appellate  Courts  of  Illinois. 

Vol.  67.]  L.  S.  &  M.  S.  Ry.  Ck).  v.  Hochstim. 


Lake  8.  &  M.  8.  By.  Go.  t.  Adolpb  Hoclistini  and  Morris 
Bossak^  partners  as  Hochstim  &  Bossak. 

1.  Common  Carriers — Liable  for  Loss  of  Mei'cihandise  Received  as 
Baggage. — A.  common  carrier  who  receives  articles  as  baggage  with 
notice  of  their  character,  is  liable  for  their  loss,  although  they  be  in  fact 
merchandise. 

2.  Sawr— Principal  May  Sue  for  Loss  of  Goods  Shipped  as  Property 
of  Agent — A  traveling  salesman  shipped  sample  cases  containing  mer- 
<;handise  as  his  own,  when  they  in  fact  belonged  to  his  employers. 
Held,  that  the  ownership  of  the  property  was  immaterial,  and  that  the 
undiscovered  principals  had  a  right  to  declare  themselves  and  sue  for  a 
loss  of  the  goods. 

Trespass  on  the  Case,  for  loss  of  baggage.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  t^his  court  at  the  October  term,  1896.  Affirmed.  Opin- 
ion filed  January  7,  1897. 

Statement  of  the  Case. 

This  was  an  action  on  the  case  to  recover  for  the  loss  of 
certain  sample  goods,  delivered  to  the  defendant  at  Cleve- 
land, Ohio,  for  transportation  to  Chicago. 

The  allegations  of  the  declaration  are,  in  effect,  that  the 
plaintiffs,  on  April  18,  1891,  caused  to  be  delivered  to  the 
defendant,  at  Cleveland,  Ohio,  two  telescope  sample  cases, 
containing  thirty-five  fur  capes  and  thirty-three  fur  collars, 
and  a  lot  of  fur  strips,  the  property  of  plaintiffs,  to  be  trans- 
ported from  Cleveland,  Ohio,  to  Chicago;  that  the  defend, 
ant  agreed  with  plaintiffs  to  safely  and  securely  deliver  same 
to  plaintiffs.  The  breach  alleged  is,  that  defendant  did 
not  safely  and  securely  deliver  the  same  to  plaintiffs,  but 
by  the  misconduct  and  negligence  of  defendants  and  its 
servants,  the  two  telescope  cases  were  broken  and  destroyed, 
and  a  portion  of  the  contents  of  the  same  were  lost  to 
plaintiffs. 

The  evidence  for  plaintiffs  was  that  of  one  Samuel  Mos- 
kowitz.  He  testified  that  he  was  a  traveling  salesman  in  the 
-employ  of  plaintiffs,  and  sold  fur  capes  and  collars  for  plaint- 
iffs, who  were  fur  manufacturers,  and,  being  such  sales- 
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man,  be  had  in  his  possession  at  Cleveland,  Ohio,  on  April 
18,  1891,  the  telescope  cases  in  question,  which  were,  with 
the  contents,  the  property  of  plaintiffs. 

The  witness  went  to  the  baggagemaster  of  defendant,  at 
Cleveland,  Ohio,  told  him  that  he  had  his  sample  cases  there, 
wished  them  checked  for  Chicago,  and  he  asked  the  said 
baggagemaster  if  ho  would  promise  to  send  them  to  Chi- 
cago by  the  first  train,  and  to  have  them  there  by  Monday 
morning,  as  on  that  day  he  had  an  engagement  with  a 
house  there,  to  show  his  samples.  The  baggageman  prom- 
ised to  send  them  by  the  next  train. 

Moskowitz  delivered  the  cases  to  the  baggagemaster  and 
got  two  checks  for  them,  but  did  not  come  on  the  train 
with  his  baggage,  taking  a  later  train. 

The  telescope  oases  in  question  were  checked  on  the 
strength  of  a  ticket  possessed  by  Moskowitz,  the  traveling 
salesman  of  plaintiffs,  and  on  the  faith  of  representations 
made  by  him  at  the  time  the  same  were  checked,  that  the 
sample  cfises  were  his  own. 

Moskowitz  says  that  he  received  twenty-five  capes  and 
thirty-three  collars,  and  that  there  were  eighteen  capes  and 
four  collars  lost;  and  this  suit  is  to  recover  for  the  articles 
lost. 

A  jury  was  waived  by  the  parties,  and  the  cause  was 
heard  by  the  court  without  a  jury.  The  court  found  the 
defendant  guilty,  and  assessed  plaintiffs'  damages  at  $326.61. 
Defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  on  this  finding  was  rendered  against  the  defend- 
ant, April  8,  1896,  for  the  said  sum  of  $326.61. 

The  value  of  the  articles  missing  and  sued  for  was 
$270.91.    Interest  on  this  sum  was  allowed. 

Wm.  MoFadon,  attorney  for  appellant. 

Samples  of  merchandise  for  sale  are  not  baggage,  within 
the  meaning  of  that  term.  Spooner  v.  H.  &  St.  J.  Ey.  Co., 
38  Mo.  App.  409  and  410;  Thompson  on  Carriers  of  Pas- 
sengers, 610;  Ray  on  Negligence  of  Imposed  Duties  (Pas- 
senger), 665. 

The  role  is  that  where  negligence  arises  out  of  a  contract, 
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only  a  party  to  the  contract  can  bring  a  suit  as  a  result  of  such 
negligence.  Becher  v.  Great  Eastern  Ey.  Co.,  L.  Rep.  5  Q. 
B.  241;  Alton  v.  Midland  Ry.  Co.,  115  "^E.  C.  L.  Rep.  236; 
Stutler  V.  Passenger  Ry.  Co.,  54  Penn.  St.  375. 

Where  a  fraud  is  perpetrated  upon  a  railroad  company 
and  such  company  is  obliged  to  carry  under  the  guise  of 
baggage  the  property  of  another,  there  can  be  no  recovery. 
Dunlap  V.  International  Steam  Boat  Co.,  98  Mass.  371;  Tal- 
cott  V.  Wabash  Ry.  Co.,  66  Hun,  456;  Stimpson  v.  Conn. 
River  Ry.  Co.,  98  Mass.  84;  Gurney  v.  Gnmd  Trunk,  14  N. 
Y.  Supplement,  321;  S.  C,  138  K  Y.  638. 

Adolph  Archer,  attorney  for  appellees;  Daniel  V.  Gal- 
LERT,  of  counsel. 

Although  samples  carried  by  a  passenger  are  not  personal 
baggage,  yet  if  the  baggagemaster,  knowing  the  character 
of  the  articles  carried,  accepts  them  as  baggage,  the  carrier 
is  estopped  to  deny  that  they  were  baggage  in  an  action 
for  their  loss.  Capps  v.  R.  R.  Co^  16  Am.  &  £ng.  R.  R. 
Cases,  118. 

While  the  obligation  of  a  carrier  of  passengers  is  limited  to 
ordinary  baggage,  yet  if  he  knowingly  permits  a  passenger, 
either  on  payment  or  without  payment  of  an  extra  charge,  to 
take  articles  as  personal  baggage  which  are  not  properly 
such,  he  will  be  liable  for  their  loss  or  destruction,  though 
without  fault.  Cakes  v.  Northern  Pacific,  26  Pacific, 
230;  Railroad  Co.  v.  Rosenthal,  29  S.  W.  196;  Railroad  Co. 
v.  Shepherd,  8  Exch.  30;  Minturn  v.  R.  R.  Co.,  41  Mo.  603; 
Ross  V.  R.  R.  Co.,  4  Mo.  App.  583;  Perley  v.  R.  R.  Co.,  65 
K  Y.  374;  Hannibal  R.  R.  Co.  v.  Swift,  12  Wall.  262;  R.  R. 
Co.  V.  Conklin,  32  Kan.  55;  Jacobs  v.  Tutt  et  al.,  33  Fed. 
412;  Baldauf  v.  R.  R.  Co.,  16  Pa.  St.  67;  Mauritz  v.  R.  E. 
Co.,  23  Fed.  765;  R.  R.  Co.  v.  Fraloflf,  100  U.  S.  24;  Story, 
Bailments,  paragraph  499;  Central  Trust  Co.  v.  Ry.,  39  Fed. 
417;  Stoneman  v.  R.  R.  Co.,  52  K  Y.  429. 

The  owner  of  property  lost  by  a  carrier,  can  maintain  an 
action  for  its  value  on  the  contract  made  for  his  benefit  bv 
his  agent.  Sims  v.  Bond,  5  B.  &  Ad.  389;  Higgins  v.  Sen- 
ior, 8  M.  &  W.  833;  Beebee  v.  Robert,  12  Wend.  418;  Tain- 
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tor  V.  Prendergast,  3  Hill,  72;  Sanderson  v.  Lamberton,  6 
Binn.  129. 

Me.  Justiob  Waterman  delivbeed  the  opinion  of  the 

COUBT. 

The  carrier  having,  after  being  informed  as  to  the  char- 
acter of  the  articles,  received  them  as  baggage,  is  liable  for 
their  loss,  although  they  consisted  of  merchandise.  Hutch- 
inson on  Carriers,  Sec.  685,  note  1;  Hannibal  Ey.  Co.  v. 
Swift,  12  Wall.  262-274. 

That  the  articles  lost  were  actually  the  property  of  the 
plaintiffs,  the  employers  of  the  traveler,  was  immaterial  to 
the  defendant. 

The  witness  doubtless  spoke  as  is  customary  with  travel- 
ing men  concerning  their  samples,  calling  them  his  samples, 
his  baggage. 

The  shipment  was  really  made  by  the  plaintiffs,  qui  faoH 
per  alium  fadt  per  se.  The  undiscovered  principals  had  a 
right  to  declare  themselves  and  sue  upon  the  contract. 
Ewell's  Evans  on  Agency,  side  paging,  304,  379,  395;  Conk- 
lin  V.  Leeds,  58  ill.  178;  Barker  v.  Garvey,  83  111.  184; 
Elkins  V.  Boston  &  Maine  Ey.,  19  N.  H.  337;  New  Jersey 
Steam  Navigation  Co.  v.  Merchants  Bank,  6  Howard,  344. 

The  case  under  consideration  is  radically  variant  from 
what  it  would  have  been  had  not  the  carrier  been  notified 
that  the  cases  contained  merchandise  samples. 

No  fraud  was  perpetrated  upon  the  carrier;  on  the  con- 
trary, it  well  knew  what  it  undertook  to  carry,  and  upon 
what  consideration;  while  that  the  actual  ownership  was 
undisclosed,  was,  as  we  have  said,  immaterial. 

Appellant  promised  to  safely  carry  and  deliver  these 
goods  in  April,  1891. 

By  the  failure  of  appellant  to  fulfill  its  contract,  appellee 

was  five  years  deprived  of  merchandise  of  the  value  of 

$270.91. 
In  its  discretion,  the  court  properly  allowed  interest. 

Chicago  &  N.  W.  Ry.  Co.  v.  Ames,  40  111.  249;  Bradley  v. 

Geiselman,  22  111.  494. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Cyrus  J.  Wood  y.  Adolph  Gumm  et  al. 

1.  Practice  —Entry  of  Appearance. — An  entry  of  an  appearance  in 
a  cause  by  a  writing  entitled  as  a  cross-bill  in  said  cause  giving  the  num- 
bers of  the  original  suit  in  which  such  cross-bill  is  filed  is  a  sufficient 
entry  of  an  appearance  in  the  original  suit  to  bind  the  party  whether  he 
was  formally  made  a  party  to  the  original  bill  or  not. 

2.  Dbscriftioit— fF/ia^  is  Sufficient. —A  description  is  sufficient  if 
there  is  enough  in  it  to  enable  a  party  familiar  with  the  locality  to  iden- 
tify the  premises  intended  to  be  described  with  reasonable  certainty. 

8.  Mechanic's  Lien — Right  of  Sub-<x)ntractor  Not  Dependent  on  Ar- 
cfiitecfa  Certificate, — ^The  right  of  a  sub-contractor  to  have  a  lien  is  not 
dependent  upon  the  right  of  the  original  contractor  to  have  an  architect's 
certificate. 

Petition,  for  mechanic's  lien.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon,  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Afiirmed.  Opinion  filed  January  7, 
1897. 

WiLBUB  &  Hauzs«  attorneys  for  appellant. 

Waewiok  a.  Shaw,  C.  E.  Cruekbhank,  Fred  H.  Attwood 
and  Pease  &  MoEwbn,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

One  Peter  J.  Bernhard,  as  owner  of  certain  premises, 
entered  into  a  contract  with  one  A.  Grosvenor,  whereby 
Grosvenor  agreed  to  furnish  all  the  material  and  do  all  the 
work  in  the  erection  and  construction  of  a  store  and  apart- 
ment building  and  a  barn,  for  Bernhard,  upon  said  premises, 
for  the  sum  of  $8,100. 

There  is  no  controversy  but  that  the  job  was  entirely 
completed  within  the  time  specified  by  the  contract,  and 
that  only  $750  was  ever  paid  on  account  of  it  by  Bernhard 
to  Grosvenor,  or  to  anybody  else. 

Numerous  persons,  firms  and  corporations,  who,  either  as 
original  petitioners,  defendants,  intervening  petitioners  or 
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CFOSS-complainants,  are  seeking  to  assert  mechanic's  liens, 
furnished  material  and  performed  work  on  the  job  under 
sub-contracts  with  Grosvenor,  and  the  only  controversies 
disclosed  bv  the  record  are  between  such  sub-contractors 
and  the  appellant,  who  acquired  title  to  the  premises  ^^n- 
denie  Ute^  by  quit-claim  deed  from  Bernhard  for  the  expressed 
consideration  of  $50. 

The  original  petition  was  filed  by  Gnmm  and  Hall,  sub- 
contractors, under  Grosvenor,  for  the  mason  work,  and 
Bernhard,  the  owner,  and  various  other  sub-contractors,  un- 
der Grosvenor,  were  made  parties  defendant,  but  Grosvenor 
was  not. 

Hanson,  one  of  the  defendants,  filed  a  cross-petition  for 
a  lien  for  doing  the  lathing  and  plastering  under  a  sub-con- 
tract with  Grosvenor,  and,  among  others,  made  Grosvenor 
a  party  defendant.  The  John  F.  Alles  Plumbing  Company 
obtained  leave  to  come  into  the  cause,  and  filed  its  inter- 
vening petition,  wherein  Grosvenor  was  made  defendant 
with  others.  Others,  parties  defendant  to  the  original  peti- 
tion, either  answered  claiming  liens,  or  were  defaulted. 

The  appellant  was  not  made  a  party  defendant  to  either 
bill  or  cross-bill,  but  he  became  a  party  upon  his  own  mo- 
tion, and  is  making  the  only  defense  that  is  interposed  to 
the  liens  allowed  by  the  master  and  decreed  by  the  court. 

The  master  found  in  favor  of  the  several  claimants  for 
liens,  and  the  court  decreed  to  them  liens  aggregating,  with 
interest,  about  the  sum  of  sixty-nine  hundred  dollars,  which 
is  less  than  the  value  of  the  premises,  and  ordered  a  sale  of 
the  premises  to  satisfy  the  liens  in  case  of  default  in  the 
payment  thereof  by  a  day  fixed  by  the  decree. 

From  such  decree  this  appeal  is  prosecuted. 

The  assigned  errors  are  numerous,  but  resolve  themselves 
principally  into  technical  objections,  of  which  we  will  notice 
those  that  are  argued. 

It  is  said  that  because  Grosvenor,  the  original  contractor, 
was  not  made  a  party  to  the  original  petition  filed  by  the 
appellees  Grosvenor  and  Hall,  the  decree  can  not  stand. 
The  record  shows  that  a  default  was  taken  against  him  in 
the  original  suit,  on  November  23,  1895. 
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On  June  18,  1895,  his  general  appearance  was  entered,  as 
follows : 

"  State  of  Illinois, )  ^^ 
County  of  Cook,  j  ^^' 

In  the  Circuit  Court  of  Cook  County,  June  term,  1895. 

Olb  Hakson  ) 

V.  V  Number  141,585 

Albert  Gbosvenob  etal.    )  7,478 

And  now  comes  Albert  Grosvenor,  one  of  the  defendants 
to  the  cross-bill  in  the  above  entitled  cause,  by  Wilbur  & 
Hauze,  his  solicitors,  and  enters  his  appearance  in  the  above 
entitled  cause. 

"Wilbur  &  Hauze, 

Sol'rs  for  A.  Grosvenor." 

While  such  appearance  is  entitled  by  name  as  of  the  cross- 
petition  by  Hanson,  the  numbers  given  are  the  numbers  of 
the  original  suit  in  which  such  cross-petition  was  filed,  and 
the  appearance  is  express  as  being  in  the  cause. 

The  decree  itself  finds  that  both  the  cross-petition  of 
Hanson  and  the  intervening  petition  of  the  Alles  Plumbing 
Company  were  theretofore  taken  as  confessed  by  Grosve- 
nor. We  mi^ht,  in  passing,  say  that  in  the  matter  of  making 
orders  in  the  cause  the  record  shows  great  ineiBciency  or 
negligence,  either  in  the  clerk  of  the  court  or  the  attorneys 
in  the  cause,  or  both. 

But  waiving  such  matters,  we  regard  the  appearance  we 
have  quoted  as  being  suflBcient  to  bind  Grosvenor,  whether 
he  were  formally  iriade  a  party  to  the  original  bill  or  not. 
He  was  certainly  made  defendant  to  the  cross-petition  of 
Hanson,  and  served  with  summons  and  properly  defaulted 
as  to  that.  He  was  also  made  a  party  defendant  to  the 
intervening  petition  of  the  Alles  Plumbing  Company,  and 
although  we  can  not  find  that  he  was  ever  served  with 
summons  issued  upon  that  petition,  his  general  appearance 
in  the  cause  was  entered  by  the  paper  already  quoted,  after 
that  intervening  petition  was  filed  and  summons  thereunder 
to  him  was  issued,  and  we  think  was  enough.  It  is  clear 
that  Grosvenor  was  before  the  court,  and  his  interest  in  the 
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proceedings  was  fully  disclosed,  and  the  cause  as  made  by 
any  of  the  pleadings  was  before  the  court  for  its  considera- 
tion. Much  less  formality  is  required  in  mechanic's  lien 
proceedings  than  in  ordinary  proceedings  in  chancery. 
Thielman  v.  Carr,  75  111.  385. 

It  might  be  added  that  it  is  entirely  clear  that  Qrosvenor 
had  knowledge  of  all  the  claims  that  were  involved  in  the 
proceedings,  and  has  no  desire  to  defeat  them.  He  testified 
in  behalf  of  several  of  the  claimants,  and  makes  no  claim 
for  any  lien  in  favor  of  himself.  It  is  plain  that  he  would 
be  estopped  now  from  asserting  any  lien  to  himself  as 
against  the  appellant,  and  there  is  no  other  person  who 
could  complain,  in  any  event,  of  any  irregularity  because  he 
was  not  properly  before  the  court. 

As  to  all  the  contentions  on  account  of  the  cross-bills,  or 
answers  that  are  said  to  be  in  effect  cross-bills,  we  may  dis- 
pose of  them  all  by  simply  saying  that  although  cross-bills 
were  filed  they  were  not  necessary,  and  did  neither  good 
nor  harm.  All  the  relief  that  was  or  could  have  been  given 
under  the  cross-bills  was  available  under  answers,  and  may 
be  treated  as  having  been  so  given.  Fergus  v.  Chicago  Sash 
and  Door  Co.,  64  111.  App.  364. 

It  is  urged  that  because  the  claimants  for  liens  described 
the  premises  as  "  lot  17,  block  3,  in  Wright  &  Webster's 
Subdivision,  *  *  *  otherwise  known  as  No.  1097  W. 
Chicago  avenue,"  whereas  the  proper  description  was,  as 
proved,  "lot  17  in  the  resubdi  vision  of  block  3,"  etc.,  there- 
fore the  petitions  are  not  sustained  by  the  evidence. 

'*  A  description  is  sufficient,  if  there  is  enough  in  it  to 
enable  a  party  familiar  with  the  locality  to  identify  the 
premises  intended  to  be  described,  with  reasonable  cer- 
tainty." Springer  v.  Kroeschell,  161  111.  358;  Rockwell  v. 
O'Brien-Green  Co.,  62  111.  App.  293. 

If  there  were  any  difficulty  in  distinguishing  between  "lot 
17,  block  3,"  and  "lot  17  in  the  resubdi  vision  of  block  3," 
the  street  number  "  1097  W.  Chicago  avenue"  would  indi- 
cate with  sufficient  certainty  the  location  of  the  property. 

Another  objection  that  is  insisted  upon,  is  the  lack  of  an 
architect's  certificate. 
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The  right  of  a  sub-contractor  to  have  a  lien  is  not  de- 
pendent upon  the  right  of  the  original  contractor  to  have 
one.  Doyle  v.  Munster,  27  111.  App.  130 ;  Brin  v.  Lorimer, 
62  111.  App.  657. 

The  decree  was  equitably  such  as  should  have  been  ren- 
dered, and  should  not  be  disturbed  because  of  what  are^  at 
most,  mere  technicalities. 

It  will,  therefore,  be  affirmed. 


Charles  E.  Wilson  t.  Tictorla  Wilson. 

1.  Separate  Maintenance— ^ecf  of  Offer  hy  Husband  to  Live  wUh 
Wife, — An  offer  by  a  husband  to  live  with  his  wife  and  support  her,  does 
not  bar  a  suit  for  separate  maintenance,  as  the  court  is  not  required  to 
believe  that  such  an  offer  is  sincere. 

Separate  Maintenance.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 28,  1896. 

Thompson  &  MoCaslik,  attorneys  for  appellant. 
Walthbr  &  Lanaghbn,  attorneys  for  appellee. 


Mb.  Justice  Gaby  delivebfd  the  opinion  of  thb  Coubt. 

February  11,  1894,  these  parties  were  married. 

They  are  both  Scandinavians,  but  he  was  thirty  years  old, 
had  been  in  this  country  fifteen  years,  and  seems  to  have  be- 
come thoroughly  Americanized  in  language  and  business 
habits,  while  she  was  an  almost  child  of  seventeen  years, 
with  a  very  imperfect  knowledge  of  the  English  language, 
and  probably  manners  not  wholly  similar  to  those  of  ladies 
with  whom  he  brought  her  into  association. 

They  began  their  married  life  in  a  boarding  house,  and 
their  statements,  as  well  as  the  statements  of  their  respect- 
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ire  witnesses,  are  widely  variant,  as  to  the  conduct  of  the 
newly  wedded  pair  toward  each  other. 

It  is  certain  that  in  November,  1894,  she  left  Chicago,  and 
soon  was  with  his  mother  in  Norway. 

Having  returned,  she  filed,  September  24, 1895,  this  bill 
for  separate  maintenance.  May  4,  1896,  the  court  ordered 
that  the  appellant  pay  the  appellee  $50  per  month  tempo- 
rary alimony,  the  first  payment  to  be  made  five  days  there- 
after, and  $100  solicitor's  fees  within  thirty  days.  From 
that  order  this  appeal  was  taken. 

That  order  is  attacked  upon  the  ground  that  the  differ- 
ences between  the  parties  were  trivial,  could  be  easily  recon- 
ciled, and  that  he  offered  her  a  home  with  him  two  days  after 
the  order  was  made. 

That  offer  was  by  letter,  and  came  into  the  case  as  part 
of  cause  shown  by  him,  why  he  should  not  be  attached  for 
contempt  for  failure  to  obey  the  order  of  May  4,  1896.  The 
letter  is : 

«  Chicago,  May  6,  1896. 
Mrs.  Victoria  Wilson. 

Dear  Viotobia  :  I  have  rooms  provided  for  us  to  live  in 
at  215  North  State  St.,  and  have  arranged  for  our  board  and 
living  there,  where  you  can  come  at  any  time  and  live  with 
me  and  I  will  support  you.  Will  you  come  and  when? 
Please  answer  by  bearer. 

Sincerely, 

C.  E.  Wilson." 

Although  addressed  to  **  Dear  Victoria  "  and  signed  '*  Sin- 
cerely," the  court  had  still  before  it  the  question  of  sin- 
cerity. 

The  suit  had  been  pending  more  than  seven  months  with 
no  step  by  him  toward  conciliation. 

There  were  in  the  record  a  great  many  letters  from  him 
to  her,  similarly  addressed  and  signed,  from  December  1 1, 
1894,  to  July  12,  1895.     In  one  of  March  27,  1895,  he  says  : 

'*  I  say  to  you  frankly  that  I  will  never  live  with  you 
again.  No,  I  will  go  to  State's  prison  first  and  serve  out  my 
time  and  then  be  free  from  any  tie.    This  is  my  decision, 
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Victoria,  no  matter  how  you  try  or  what  you  do;  yon  will 
never  live  wiih  me  again,  and  there  is  no  law  in  the  world 
can  compel  me  to  live  with  you,  you  know  that." 

It  is  unnecessary  to  quote  much;  the  letters  contain  a  great 
deal  of  bitterness. 

We  can  not  say  that  the  court  was  required  to  believe  that 
the  offer  was  sincere.  The  amount  awarded  seems  rather 
liberal.  He  is  on  a  salary  of  one  hundred  and  eighty  to  two 
hundred  dollars  per  month — there  is  a  dispute  as  to  the 
amount — out  of  which,  in  a  very  vague  way,  he  says  "  he 
contributes  to  the  support  of  his  mother  and  widowed  sister 
with  five  small  children."  But  the  award  is  only  tem- 
porary. 

It  does  not  appear  that  pending  the  suit  anything  has  been 
paid.  He  is  at  liberty  to  hasten  to  a  final  decree,  if  he  can 
not  revivify  his  early  love  and  her  response  to  it.  They  are 
yet  young  enough  to  forgive,  and  assume  to  forget. 

The  order  appealed  from  is  affirmed. 
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^es»m  James  Wallace  et  al.  v.  Alice  Madden. 

1.  Fraternal  Benefit  Societies— iSelecfion  of  Beneficiary,— -It 
would  seem  to  be  true  that  a  fraternal  benefit  society,  organized  under 
the  act  of  June  22, 1898,  which  provides  that  such  societies  *'  shaU  make 
provision  for  the  payment  of  death  benefits "  and  that  *'  payment  of 
death  benefits  shall  only  be  made  to  the  families,  heirs,  blood  relations, 
affianced  husbUnd  or  affianced  wife  of,  or  to  persons  dependent  upon 
the  member,"  may  settle  the  order  of  precedence  within  the  classes 
enumerated  by  the  act,  but  it  can  not  exclude  those  whom  the  statute 
includes. 

Bill,  of  interpleader.  Appeal  from  Superior  Court  of  Cook  Comity: 
the  Hon.  John  Barton  Patnb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Affirmed.  Opinion  filed  December  28, 
189G. 

Statement  of  the  Oasb. 

When  the  organic  law  of  a  mutual  beneficiary  society 
provides  a  class  to  which  benefits  may  be  made  pa}'able,  it 


First  DisTRicrr-^OcroBER  Term,  1896.      525 

Wallace  v.  Madden. 

is  not  competent  for  the  society,  by  its  constitution  or  by- 
laws, to  narrow  down  this  class  or  to  deprive  the  member  of 
his  right  to  select  any  one  included  in  the  statutory  class  as 
his  beneficiafy.  Niblack  on  Benefit  Societies,  2d  Edition, 
pp.  41  and  311;  Martin  v.  S tubbings,  126  111.  387;  Palmer 
V.  Welch,  132  111.  141;  Highland  v.  Highland,  109  111.  366; 
Hysinger  v.  Supreme  Lodge,  etc.,  42  Mo.  App.  627;  Gentry 
V.  Supreme  Lodge,  etc.,  23  Fed.  Rep.  718;  Kentucky  Masonic, 
etc.,  V.  Miller,  13  Bush  (Ky.),  489;  Duval,  etc.,  v.  Goodson, 
79*  Kv.  224. 

While  it  is  no  doubt  true,  as  a  general  rule,  that  the  mem- 
ber can  not  go  outside  of  a  class  designated  by  the  by-laws, 
as  controlled  by  the  organic  law,  it  is  also  true  that  the 
courts  will  give  a  liberal  construction  to  contracts  of  this 
character  with  a  view  to  carrying  out  the  wishes  of  the 
member,  so  far  as  may  be  at  all  consistent  with  the  provis- 
ions of  the  organic  law  and  the  by-laws  of  the  society. 
Bloomington  Mutual  Association  v.  Blue,  120  111.  121;  Mar- 
tin V,  Stubbings,  126  111.  387. 

Thomas  McEnerny,  attorney  for  appellants. 

William  Dillon,  attorney  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  Catholic  Order  of  Foresters  is  a  fraternal  benefit 
society  under  the  laws  of  this  State  applicable  to  such  so- 
cieties. 

February  20, 1 895,  one  William  Wallace,  an  unmarried 
brother  of  the  appellants,  became,  and  up  to  the  time  of  his 
death,  continued  to  be,  a  member  in  good  standing  of  the 
society.  The  society  is  organized  into  a  high  court  and  sub- 
ordinate courts,  and  in  the  latter  applicants  are  initiated. 

When  initiated,  an  application,  accompanied  by  a  fee  of 
fifty  cents,  is  sent  to  the  high  court  for  an  endowment  cer- 
tificate. In  his  application,  William  Wallace  designated 
the  appellee,  as  his  affianced  wife,  as  the  beneficiary  to 
whom  payment  was  to  be  made  of  the  thousand  dollars  to 
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which  the  right  beneficiary  would  be  entitled.  The  high 
court  refused  to  issue  a  certificate  for  her  benefit,  of  which 
he  had  notice,  but  it  does  not  appear  that  any  further  action 
upon  the  subject  was  had  by  the  society  or  Wallace,  in  his 
lifetime. 

The  act  of  June  22,  1893,  provides  that  such  societies 
'^  shall  make  provision  for  the  payment  of  death  benefits," 
and  that  ^'  payment  of  death  benefits  shall  only  be  made  to 
the  families,  heirs,  blood  relations,  affianced  husband  or 
affianced  wife  of,  or  to  persons  dependent  upon,  the  mem- 
ber." Sec.  1  of  the  act,  page  130,  State  Edition  Laws  of 
1893.    The  constitution  of  the  society  provides : 

"  2.  Endowment  may  be  made  payable  to  the  following 
classes  of  persons : 

Class  first :  To  a  member's  (1)  wife,  (2)  children,  or 
children  of  deceased  children  (such  children  taking  the 
share  of  the  deceased  parent),  (3)  grandchildren,  (4)  parents, 
(5)  brothers  and  sisters  of  the  whole  blood,  (6)  brothers  and 
sisters  of  the  half  blood,  (7)  grandparents,  (8)  nieces  and 
nephews,  (9)  cousins  in  the  first  degree,  (10)  uncles  and 
aunts,  (11)  next  of  kin  who  would  be  the  distributees  of  the 
personal  estate  of  such  member  upon  his  death  intestate, 
in  either  of  which  cases  no  proof  of  dependency  shall  be  re- 
quired before  issuing  the  endowment  certificate. 

Glass  second:  To  any  other  person  who  is  dependent 
upon  the  member  for  maintenance  (food,  clothing,  lodging, 
or  education),  in  which  case  written  evidence  of  the  de- 
pendency, within  the  requirements  of  the  laws  of  this  order, 
must  be  furnished  to  the  satisfaction  of  the  high  secretary 
before  the  endowment  certificate  can  be  issued. 

(5)  Ko  endowment  shall  be  payable  to  a  person  or  per- 
sons of  the  second  class,  mentioned  in  paragraph  2  of  this 
section,  unless  the  dependency  therein  required  to  be  shown 
exists  at  the  time  of  the  member's  death;  in  which  case 
proof  of  such  dependency  at  the  member's  death  shall  be 
furnished  in  writing  to  the  satisfaction  of  the  high  secre- 
tary, before  payment  of  the  endowment  shall  be  made.  If, 
at  the  time  of  the  death  of  such  member,  the  dependency 
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herein  required  shall  have  ceased,  or  shall  be  found  not  to 
have  existed,  or  if  the  designation  shall  fail  for  illegality  or 
otherwise,  then  the  endowment  shall  be  payable  to  the 
person  or  persons  mentioned  in  class  first,  paragraph  2  of 
this  section,  if  living,  in  the  order  of  precedence  as  therein 
enumerated. 

Sec.  5.  In  the  event  of  the  death  of  all  the  beneficiaries 
designated  by  the  member  in  accordance  with  the  laws  of 
the  order  before  the  decease  of  such  member,  if  he  shall 
have  made  no  other  or  further  disposition  thereof,  the  benefit 
shall  be  paid  to  the  persons  mentioned  in  class  first,  para- 
graph 2,  section  2,  of  this  article,  if  living,  in  the  order  of 
precedence  as  therein  enumerated;  and  if  no  person  of  said 
class  shall  be  entitled  to  receive  such  benefit  by  the  laws  of 
this  order  as  herein  expressly  provided,  it  shall  revert  to 
the  endowment  fund." 

The  society  acknowledged  that  it  should  pay  somebody, 
and  filed  this  bill  of  interpleader,  bringing  the  money  into 
court. 

The  Superior  Court  awarded  it  to  the  appellee. 

That  she  was  the  object  of  the  solicitude  of  Wallace,  is 
clear.  She  is  within  the  classes  which  by  statute  may  be 
beneficiaries.  That  the  order  of  precedence  within  those 
classes  may  be  settled  by  the  society,  would  seem  to  be  true, 
but  it  is  more  difficult  to  say  that  the  society  may  exclude 
those  whom  the  statute  includes. 

No  decided  case  in  point  ha«  been  called  to  our  attention, 
but  considering  the  general  tendency  to  narrow  the  field  of 
discretion  to  be  exercised  by  societies  of  this  general  char- 
acter, we  are  not  prepared  to  say  that  the  Superior  Court 
erred  in  holding  that  the  appellee  was  entitled  to  the 
money,  and  its  decree  is  affirmed. 


John  J.  Hnrphy  v.  The  Lake  Shore  &  M«  S.  By.  Co. 

1.  Railroad  Companies—  Use  of  Car  CcmpJer^.— It  is  not  a  question 
of  law  whether  it  he  practicable  and  expedient  for  all  railroads  to  use 
the  same  kind  of  coupling  devices,  and  the  most  that  the  law  requires  is, 
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that  every  railroad  company  shall  adopt  such  couplings  as  are  found  by 
experience  to  combine  the  greatest  safety  with  practical  use. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  December  28,  1896. 

Seth  F.  Cbews,  attorney  for  appellant. 
Wm.  MoFadon,  attorney  for  appellee. 

Mb.  Pkesidinq  Jubtiob  Shepabd  delivebed  the  opinion 
of  the  coubt. 

The  appellant  was  a  switchman,  working  for  the  appellee 
in  its  Englewood  yards,  and  while  so  employed  received 
the  injury  for  which  he  sued. 

At  the  conclusion  of  the  evidence  for  the  appellant,  as 
plaintiff,  the  jury,  under  the  direction  of  the  court,  returned 
a  verdict  of  not  guilty,  and  this  appeal  has  followed. 

Appellant  was  injured  while  attempting  to  couple  together 
two  freight  cars  that  were  provided  with  coupling  devices 
of  dissimilar  construction  and  diflferent  height. 

It  is  not  claimed  that  the  coupling  devices  were  incapable 
of  being  united,  but  that  it  was  more  dangerous  work  than 
if  they  had  been  of  like  construction  and  on  a  level.  Nor 
does  it  appear  that  either  coupler  was  out  of  order. 

The  additional  count  to  the  declaration  alleged  that  the 
"  Jenney  "  coupler,  with  which  one  of  the  cars  was  provided, 
was  about  four  inches  lower  than  such  couplers  usually  are 
when  upon  a  car,  but  there  was  no  evidence  to  support  the 
allegation.  In  that  regard,  the  evidence  was,  merely,  that 
the  "Jenney"  coupler  was  four  inches  lower  than  the 
"  malleable "  coupler  which  was  on  the  other  car — which 
fact,  for  all  that  the  record  shows,  may  be  true  of  all 
"Jenney"  couplers  as  compared  with  "malleable"  ones; 
and  there  was  no  evidence  that  being  in  such  relative  posi- 
tion to  the  other  coupler  made  either  coupler  in  any  proper 
»ense,  out  of  order,  and  this  is  true  notwithstanding  the 
appellant  testified  that  he  supposed  the  two  couplers  were 
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in  good  order,  and  that  there  was  no  mark  indicating  that 
they  were  not. 

Appellant  testified  that  there  was  less  than  four  inches 
difference  in  the  relative  height  of  the  slots  of  the  two  coup- 
lers, but  did  not  state  how  much  less. 

From  anything  we  can  find  in  the  evidence,  we  must  re- 
gard that  each  of  the  two  cars  and  their  respective  coupling 
devices  were  complete,  and,  in  themselves,  in  perfect  order, 
although  not  as  well  calculated  for  easy  joining  or  coupling 
together  as  they  would  have  been  if  the  coupling  device  on 
each  had  been  of  the  same  pattern  or  kind. 

But  this  latter  circumstance  does  not  of  itself  make  a 
railway  company  liable  to  an  injured  switchman. 

The  evidence  showed  that  the  car  provided  with  the 
"  malleable "  coupler  belonged  to  the  New  York  Central 
Railroad  Company,  while  that  having  the  "  Jenney "  be- 
longed to  the  appellee.  It  is  not  a  question  of  law  whether 
it  be  practicable  and  expedient  for  all  railroads  to  use  the 
same  kind  of  coupling  devices,  and  the  most  that  the  law 
requires  is,  that  every  railroad  company  shall  adopt  such  as 
are  found  "  by  experience  to  combine  the  greatest  safety 
with  practical  use."  T.  W.  &  W.  Ry.  Co.  v.  Asbury,  84 
III.  429. 

There  is  no  evidence  that  both  the  "malleable"  and  the 
"  Jenney  "  were  not  approved  and  practical  devices  for  car- 
coupling. 

It  was  shown  by  the  cross-examination  of  appellant  that 
he  had  worked  for  twelve  years  as  switchman  for  different 
railroads  in  Chicago,  and  that  during  all  that  time  he  had 
been  in  the  habit  of  coupling  cars  having  different  coupling 
apparatus  of  varying  heights. 

Can,  then,  the  appellant  recover  for  an  injury  received  by 
him  in  the  discharge  of  his  regular  and  familiar  duties, 
when  the  apparatus  which  he  was  required  to  use  was  of  an 
approved  and  practical  kind,  was  familiar  to  him,  and  each 
part  of  which  was  perfect  in  itself  ? 

We  think  the  answer  is  plain  that  he  can  not. 

The  risk  he  took  and  from  which  he  became  injured,  was 
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the  ordinary  risk  of  the  service  in  which  he  was  eneraged. 
T.,  W.  &  W.  Ey.  Co.  V.  Black,  88  lU.  112;  I.,  B.  &  W.'K.  R. 
Co.  V.  Flanigan,  77  111.  365. 

The  sentiment  of  sympathy  that  we  may  privately  in- 
dulge in  because  of  the  loss  of  the  use  of  a  hand  by  one  of 
a  class  of  men  who  are  noted  for  the  judgment  and  dexterity 
with  which  they  perform  their  dangerous  work,  can  not 
prevail  over  what  we  regard  as  being  the  settled  law  of  the 
State,  and  we  must  affirm  the  judgment. 


West  Chicago  Street  Railroad  Company  y.  Marion  Carr. 

1.  Married  WOBIEN — Their  Rights  and  Liabilities. — Under  the  laws 
of  this  State,  a  married  woman  may  earn  money,  which  is  her  own,  and 
for  all  her  contracts,  as  well  as  for  family  expenses,  which  include  med- 
ical attendance  upon  herself  and  members  of  her  family,  she  is  person- 
^Uy  liable. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
'Court  ot  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
January  7,  1897. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  ap- 
pellant. 

Cratty  Bros,  Jarvis  &  Cleveland,  attorneys  for  appel- 
lee. 

Mb.  Justice  Gaby  delfvered  the  opinion  of  the  Coubt. 

In  the  afternoon,  June  30,  1893,  the  appellee,  a  middle- 
aged  married  woman,  was  a  passenger  in  an  open  car  of  the 
appellant  which  was  rounding  the  curve  from  the  west  to 
the  north  at  the  intersection  of  Harrison — an  east  and  west 
street — with  Fifth  avenue — a  north  and  south  street.  At 
the  same  time  a  heavily  loaded  wagon,  going  in  the  oppo- 
site direction,  was  rounding  the  same  curve.    £ach  being  on 
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the  right  hand — to  itself — track  of  the  double  track  railway, 
it  is  obvious  that  the  ends  of  the  wagon,  and  the  middle  of 
the  car  were,  in  rounding  the  curve,  each  nearer  to  the 
track  the  other  was  on,  than  would  be  the  case  on  parallel 
straight  tracks. 

The  wagon  turned  to  the  right,  and  while  the  fore  wheels 
were  out  of  the  track,  the  hind  wheels  staid  in,  and  '^  slid  " 
along  in  the  track.  This  brought  the  hind  end  of  the  wagon 
still  nearer  to  the  other  track,  and  into  collision  with  the 
middle  of  the  car,  and  severely  injured  the  appellee.  She 
sued  and  recovered.  The  amount  of  damages  can  not,  on 
this  record,  be  successfully  questioned,  unless  some  error  of 
the  court  has  led  to  an  excess.  There  was  testimonv  that 
the  wagon  was  half  way  around  the  curve  before  the  car 
entered  upon  it,  with  the  hind  end  of  the  wagon  swung 
over  so  as  to  cut  off  the  passage  of  the  car,  and  that  a  by- 
stander on  the  sidewalk  "  hollered  at  the  driver  of  the  street 
car  to  let  up,  and  he  kept  still  going  along."  The  question 
of  negligence  was  thus  before  the  jury. 

Objections  made  to  her  own  testimony  and  the  testimony 
of  her  physician  as  to  the  condition  of  her  health  before  and 
after  the  injury,  the  results  of  the  injury,  and  her  decla- 
rations of  pain,  are  not  such  that  we  should  take  time  and 
space  to  answer  them.  Almost,  if  not  quite,  the  only 
serious  matter  to  consider,  arises  upon  the  admission  of  evi- 
dence as  to  the  value  of  the  services  of  her  physician  in 
attending  her,  and  the  giving  of  this  instruction : 

"  If  you  find  for  the  plaintiff,  then  in  fixing  the  damages 
which  she  ought  to  recover,  the  jury  should  take  into  con- 
sideration all  the  circumstances  surrounding  the  case,  so  far 
as  these  are  shown  by  the  evidence,  such  as  the  circum- 
stances attending  the  injury;  the  loss  of  time  of  the  plaint- 
iff, if  any,  occasioned  by  the  injury;  the  pain  she  has  suf- 
fered, if  any;  the  money  she  has  expended  or  become  liable 
to  expend,  if  any,  in  endeavoring  to  be  cured  of  such  injury; 
the  business  she  was  engaged  in,  if  any,  at  the  time  she  was 
injured,  and  the  extent  and  duration  of  the  injury,  and  give 
the  plaintiff  such  damages  as  the  jury  believe  from  the  evi- 
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dence  she  has  sustained,  not  exceeding  in  all  the  amount 
claimed  in  the  declaration." 

There  had  been  some  slight  evidence  that  before  her 
injury  she  had  been  engaged  in  labor  additional  to  her 
housework,  all  of  which  she  did,  and  that  since  the  injury 
she  could  not  do  all  of  her  housework. 

Under  the  law  of  the  State,  a  married  woman  may  earn 
money  which  is  her  own;  for  all  her  contracts,  as  well  as 
for  family  expenses,  which  include  medical  attendance  upon 
herself  and  members  of  her  family,  she  is  personally  re- 
sponsible. 

To  the  latter  proposition,  we  cite  Cole  v.  Bentley,  26  111. 
App.  260;  Younkin  v.  Essick,  29  lb.  575;  and  Walcott  v. 
Hoffman,  30  lb.  77. 

There  is  no  error,  and  the  judgment  is  affirmed. 


John  Lorenson^  for  nse  of  Home  Lumber  Company,  t. 

Richard  Rusk. 

1.  Garnishment — No  Recovery.  Unless ^  etc, — No  recovery  can  be 
had  for  the  benefit  of  a  garnishing  creditor  unless  his  debtor  could 
have  maintained,  in  his  own  name,  an  action  of  debt  or  indebitatus  as- 
sumpsit against  the  garnishee. 

Garnishment  Proceedings.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 28,  1896. 


Elmer  H.  Adams,  attorney  for  appellant. 
E.  S.  CuMMiNGS,  attorney  for  appellee. 


Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  a  garnishment  of  the  appellee  by  the  Home  Lum- 
ber (]!ompany,  a  judgment  creditor  of  the  appellant.  The 
claim  that  the  appellee  was  indebted  to  the  appellant  is 
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based  upon  a  contract  by  which  the  appellant  undertook 
to  build  a  house  for  the  appellee,  the  payments  to  be  made 
upon  the  certificates  of  an  architect.  The  appellant  worked 
upon,  but  did  not  build,  the  house,  and  no  certificate  was 
ever  issued  by  the  architect.  It  is  a  fair  conclusion,  from 
the  evidence  heard  by  the  judge  on  the  trial  without  a  jury, 
that  at  no  time  either  before,  at,  or  after  the  service  of  the 
garnishee  summons  upon  the  appellee,  was  he,  either  in  law 
or  morals,  indebted  to  the  appellant.  No  recovery  can  be 
had  for  the  benefit  of  a  garnishing  creditor,  unless  his 
debtor  could  have  maintained,  in  his  own  name,  an  action 
of  debt,  or  indebitatus  assumpsit,  against  the  garnishee. 
Sangamon  Coal  Mining  Co.  v.  Richardson,  33  111.  App. 
277;  Capes  v.  Burgess,  135  111.  61. 

This  record  contains  nothing  to  show  that  Lorenson 
could  ever  have  maintained  such  an  action,  and  the  judg- 
ment is  affirmed. 


John  Y.  Steger  v.  Lonlsa  Stegen 

1.  SEPARA.TE  Maintenance— jPee«  Pendente  Lite—Effect  of  the  Settle- 
ment of  the  Suit  upon,— Although  counsel  for  a  wifp,  who  is  complain- 
ant in  a  biU  for  separate  maintenance,  may  obtain  an  order  for  the 
payment  of  fees  pendente  lite,  on  making  a  proper  case,  yet  if  the  con- 
troversy is  settled  by  the  parties  by  the  voluntary  return  of  the  wife  to 
the  husband,  and  the  abandonmant  of  the  suit,  before  counsel  has  pro- 
cured such  order,  his  right  to  it  is  gone. 

Bill,  for  separate  maintenance.  Appeal  from  the  Circuit  Coiurt  of 
Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898.  Affirmed  in  part  and  reversed  in 
part.    Opinion  filed  December  28,  1896. 

W.  J.  Laveby,  attorney  for  appellant. 

Hebvey  H.  Andbbson,  attorney  for  appellee. 

Mb.  Presiding  Justice  Shepabd  delivered  the  opinion 
of  the  coubt. 
On  August  11,  1894:,  the  appellee  filed  her  bill  against  the 
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appellant,  her  husband,  for  separate  maintenance,  charging 
against  him  numerous  specific  acts  of  extreme  cruelty.  In 
September,  1894,  the  appellant  answered  the  bill  and  filed 
his  cross- bill  for  a  divorce  from  the  appellee,  which  cross- 
bill was  answered  by  appellee. 

Before  appellant  answered  and  filed  his  cross-bill,  the 
Circuit  Court  ordered  him  to  pay  temporary  alimony  to 
ihe  amount  of  $50  dollars  a  week,'  and  the  sum  of  $100  as 
solicitor's  fee,  and  it  is  admitted  that  such  solicitor's  fee 
was  paid. 

When,  at  a  later  day,  and  on  March  18,  1896,  appellee's 
solicitor  entered  his  motion  to  be  allowed  a  further  solic- 
itor's fee,  it  was  made  to  appear  as  recited  in  a  nunc  pro  tunc 
order,  entered  June  24,  1896,  as  of  March  18,  1896,  that  the 
controversy  between  the  parties  had  been  settled,  and  that 
the  appellee  had  returned  to  her  husband  and  was  living  with 
him;  and  thereupon  the  motion  of  appellant  to  dismiss  his 
cross- bill  was  granted,  and  his  motion  to  dismiss  the  original 
bill  was  continued  for  two  days,  as  was  also  the  motion 
for  further  solicitor?s  fees. 

On  the  date  to  which  said  motions  were  continued,  the 
same,  together  with  a  motion  of  appellee's  solicitor  to  va- 
cate the  order  dismissing  the  cross-bill,  were  continued  and 
ordered  to  be  placed  on  the  contested  motion  calendar  of 
the  court. 

On  May  8,  1896,  said  motions  remaining  undetermined, 
the  cause  was  referred  to  a  master,  to  hear  and  report  upon 
the  value  of  the  said  solicitor's  services  from  the  beginning 
up  to  April  26,  1896,  and  as  to  payments  made  on  account 
thereof. 

The  master  reported,  June  23, 1896,  and  found  that  the 
solicitor's  services  in  the  cause  were  reasonably  worth  $1,120, 
and  that  he  had  paid  out  $8,  and  had  received  $100,  and 
thereupon  the  court  decreed,  on  July  28, 1896,  t  ac  appellant 
within  ten  days,  pay  the  balance  of  $1,028,  found  by  the 
master  to  be  due  to  the  solicitor,  together  with  $45  mas- 
ter's fees  advanced  by  appellee's  solicitor,  and  ordered 
that  in  default  of  so  paying,  execution  issue. 
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Said  decree  also  denied  the  motion  of  appellee's  solicitor 
to  vacate  the  order  dismissing  the  cross-bill,  and  dismissed 
the  original  bill,  but  retained  jurisdiction  of  the  cause 
so  far  as  might  be  necessary  to  enforce  compliance  with  the 
orders  concerning  the  payment  of  moneys  as  specified  in  the 
decree. 

The  answer  of  appellee  to  appellant's  cross-bill  was  filed 
November  6, 1895,  and  from  that  time  until  March  18, 1896, 
when  appellee's  solicitor  moved  for  further  solicitor's  fees, 
no  steps  appear  to  have  been  taken  in  the  cause — at  least  no 
order  of  any  kind  was  applied  for  or  made. 

And  when  the  motion  of  March  18,  1896,  was  made,  it 
was  then  brought  to  the  notice  of  the  court  that  the  parties 
had  settled  their  difficulties  outside  of  court. 

In  the  course  of  the  hearing  on  the  master's  report,  on 
July  28,  1896,  an  affidavit  of  the  appellee,  sworn  to  on 
March  21,  1896,  and  filed  in  the  cause  on  April  27,  1896, 
was  read. 

The  substance  of  such  affidavit  was  as  follows : 

"  That  affiant  has  voluntarily  returned  to  reside  with  her 
husband,  the  defendant  herein,  and  is  now  residing  with 
him.  That  she  abandoned  this  suit  some  months  ago,  and 
this  affiant  states  that  she  requested  her  attorney,  H.  H. 
Anderson,  on  several  occasions,  to  have  this  suit  dismissed, 
and  this  affiant  has  been  and  is  now  extremely  anxious  and 
desirous  and  hereby  requests  that  said  suit  be  forthwith  dis- 
missed out  of  court." 

It  was  also  made  to  appear  by  the  affidavit  of  the  appel- 
lant filed  in  the  cause  on  May  7,  1896,  that  on  said  March 
18, 1896,  he,  by  his  solicitor,  informed  the  court  that  ap- 
pellee had  returned  to  reside  with  him,  and  had  abandoned 
her  said  suit. 

It  will  thus  be  seen  that  the  solicitor  for  whose  benefit 
the  allowance  of  July  28,  1896,  was  made,  had  notice,  at 
least  as  early  as  the  day  on  which  he  entered  his  motion 
for  such  allowance,  that  his  client  had  gone  back  to  live 
with  her  husband,  and,  necessarily,  that  iier  right  to  prose 
cute  her  suit  against  her  husband  had  ended. 

May  he  thereafter  keep  the  suit  alive,  contrary  to  her 
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will,  and  prosecute  it  for  the  purpose  of  securing  to  himself 
fees  which  he  claims  to  have  earned  in  the  cause  ? 

We  held  in  the  recent  case  of  Holmes  v.  Hamburger,  67 
111.  App.  121,  that  all  orders  for  alimony  or  suit  money 
against  a  husband,  party  to  a  divorce  suit,  are  to  be  made  in 
favor  or  for  the  benefit  of  the  wife,  herself;  and  we  do  not 
think  a  solicitor,  for  the  purpose  of  securing  his  fees,  has  the 
right,  in  opposition  to  the  wishes  of  the  wife,  to  prosecute  a 
suit  begun  by  her  for  separate  maintenance  or  divorce,  after 
she  has  abandoned  it  and  her  right  to  prosecute  it  has  ceased 
by  her  return  to  live  with  her  husband. 

The  very  ground  upon  which  the  allowance  for  solicitor's 
fees  rests,  in  such  cases,  is  that  the  husband  has  been  guilty 
of  the  offenses,  or  some  of  them,  charged  against  him,  and 
that  it  is  proper  and  necessary  that  the  wife  should  be 
allowed  her  reasonable  solicitor's  fees  to  enable  her  to  make 
proof  thereof. 

The  reasons  why  the  scandal  and  injury  to  public  morals 
and  possible  disgrace  to  a  family  attendant  upon  making 
proof  of  such  matters  merely  to  secure  fees  for  counsel 
should  not  be  permitted,  contrary  to  the  will  of  a  wife  and 
her  husband  who  have  settled  their  troubles  and  gone  to 
live  together  again  in  peace  and  harmony,  are  happily  stated 
in  the  opinion  of  the  court  in  McCuUoch  v.  Murphy,  45  111. 
256,  and  appear  to  us  to  be  as  applicable  to  the  case  at  bar 
as  they  there  were. 

And  the  conclusion  of  the  court,  there  expressed,  may  be 
advantageously  repeated  here:  "That,  although  counsel 
for  the  wife,  who  is  complainant  in  a  bill  for  divorce,  may 
obtain  an  order  for  the  payment  of  fees  pendente  lite^  on 
making  a  proper  case,  yet  if  the  controversy  is  settled  by 
the  parties  by  the  voluntary  return  of  the  wife  to  the  hus- 
band, and  the  abandonment  of  the  suit,  before  counsel  have 
procured  such  order,  their  right  to  it  is  gone." 

In  our  opinion,  all  that  was  done  concerning  an  allow- 
ance of  solicitor's  fees,  after  appellant  dismissed  his  cross- 
bill and  the  court  became  informed  that  the  parties  had 
gone  to  living  together  again,  and  that  the  wife  had  aban- 
doned her  suit  and  wished  to  have  it  dismissed,  was  error. 
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We  will  therefore  reverse  the  decree  in  so  far  as  it  directs 
the  payment  of  any  moneys  by  the  appellant,  and  affirm  it 
in  all  other  respects. 

Eeversed  in  part  and  affirmed  in  part. 


The  Yost  Mannfactnring  Go.  y.  Max  E.  Alton. 

1.  ATTA.CHMENTS— ^iridence  of  Debt  ShotUd  Precede  Evidence  of 
Fraud, — An  affidavit  upon  which  a  writ  of  attachment  is  sued  out  is 
not  evidence  of  a  debt,  and  without  evidence  of  a  debt  a  plaintiff  can 
not  question  the  transactions  of  the  defendant  on  the  ground  of  fraud. 

2.  New  Trials — Newly  Discovered  Evidence — What  Affidavit  Should 
Show. — Statements  in  an  affidavit  for  a  new  trial  **  that  the  plaintiff,  by 
the  direction  of  this  affiant,  employed  a  large  number  of  persons  to 
ascertain  the  whereabouts  of  the  witnesses  "  and  '*  that  such  efforts  were 
continuously  and  unremittingly  made  "  give  no  information  as  to  what 
efforts  were  made  and  do  not  show  cause  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

Attachment, — Appeal  from  the  Circuit  CJourt  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1896.    Affirmed.    Opinion  filed  December  28,  1896. 

WiLBER,  Turner  &  Hill  and  David  J.  Wile,  attorneys 
for  appellant. 

Osborne,  Guerin  &  Shrimski,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  sued  out  an  attachment  against  the  Climax 
Cycle  Company  and  levied  the  same  upon  goods  and  chat- 
tels in  the  possession  of,  and  claimed  as  his  own,  by  the 
appellee,  interpleading.  At  the  close  of  the  evidence,  the 
court  instructed  the  jury  to  find  for  the  appellee. 

The  appellant  put  in  no  evidence  that  the  Climax  owed 
the  Tost  anything.  The  affidavit  upon  which  the  attach- 
ment was  sued  out,  was  no  evidence  of  any  debt. 

Without  evidence  of  the  debt,  the  appellant  could  not 
raise  any  question  of  fraud  upon  it,  as  a  creditor.  Springer 
V.  Bigford,  55  111.  App.  198,  160  111.  495. 
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The  affidavit  upon  which  a  motion  for  a  new  trial,  be- 
cause of  newly  discovered  evidence,  was  based,  is  wholly 
hearsay  as  to  diligence. 

^'  That  the  plaintiff,  by  the  direction  of  this  affiant,  em- 
ployed a  large  number  of  persons  to  ascertain  the  where- 
abouts "  of  the  witnesses,  and  "  that  such  efforts  were  con- 
tinuously and  unremittingly  made,"  which  is  the  language 
of  the  affidavit,  gives  no  information  as  to  what  efforts 
were  made;  and  besides,  the  affidavit  is  not  in  the  bill  of 
exceptions,  and  though  read  by  us,  in  so  doing  we  went  out 
of  the  record.     Bowlan  v.  Lambka,  57  111.  App.  334. 

The  judgment  is  affirmed. 


Chicago  Sngar  Beflning  Company  y.  M.  B.  Armington. 

1.  Contracts — Construction  of. — If  a  contract  contains  ambiguous 
words,  or  words  of  doubtful  meaning,  they  should  be  construed  most 
strongly  against  the  party  who  executed  the  contract,  and  if  a  contract- 
ing party  uses,  over  his  own  signature,  words  of  doubtful  meaning,  they 
wiU  be  construed  against  him. 

2.  Words  and  Phrases— ** Prowpi  Shipment,^  and  "Ship  at 
Once."— A  sale  was  negotiated  by  telegraph,  the  principal  difference  being 
in  regard  to  price,  and  the  words  "  prompt  shipment,"  were  used  twice 
in  the  correspondence  by  the  party  wishing  to  sell,  but  the  final  message 
from  the  buyer  was  **ship  at  once."  Heldt  that  the  words  "  at  once," 
meant  as  promptly  as  circimistances  would  permit,  and  that  they  were 
not  to  be  taken  literally. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
January  7,  1897. 

Wilson,  Mooeb  &  MoIlvaimb,  attorneys  for  appellant. 

Smith,  Helmer,  Moulton  &  Price,  attorneys  for  appellee. 

Mr.  Justice  Gaby  dblivbred  the  opinion  of  the  Coukt. 
The  appellee  sued  the  appellant  for  refusing  to  take  and 
pay  for  corn. 
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The  only  question  argued  by  the  appellant  is,  whether 
there  was  anv  contract.  Premisinff  that  in  the  trade 
••  prompt  shipment "  mean,  to  ship  „lin  ten  day,,  the  con- 
tract,  if  any  there  was,  was  made  by  telegrams,  all  on  Jan- 
uary 9,  1896,  as  follows.     From  appellee. 

"  Sell  you  ten  cars  white  and  ten  cars  yellow  corn  your 
works  twenty-seven,  prompt  shipment.     Answer  quick." 

From  appellant :  '*  You  are  too  high;  we  are  buying  at 
twenty-six  half.     Wire  quick." 

From  appellee :  "  Accept  your  oflfer  on  white  and  yellow 
corn,  thirty  cars,  prompt  shipment." 

From  appellant :    "  Ship  at  once." 

Nothing  is  in  dispute  but  the  words  "at  once;"  do  they 
mean,  not  that  the  appellant  accepted  "prompt  shipment," 
but  made  a  counter  proposition  for  shipment  "  at  once  ? " 
The  words  "  at  once  "  have  no  peculiar  meaning,  only  their 
ordinary  meaning  in  the  trade;  "  immediate  shipment "  is 
the  phrase  used  in  contradistinction  to  "  prompt  shipment " 
for  shipping  forthwith. 

Going  back  to  the  telegrams,  it  will  be  seen  that  the  only 
matter  of  negotiation  between  the  parties  was  price.  Twice 
the  appellee  had  used  the  words  *'  prompt  shipment."  In 
replies  no  notice  was  taken  of  them  by  the  appellant.  Had 
the  appellant  replied  simply  "  ship,"  it  would  not  be  con- 
tended that  such  reply  meant  a  hastening  of  the  shipment, 
and  we  regard  the  addition  of  the  words  "  at  once  "  only  as 
a  sort  of  urging  the  appellee  to  be  as  "  prompt "  as  cir- 
cumstances would  permit. 

"  If  a  contract  contains  ambiguous  words,  or  words  of 
doubtful  construction,  such  are  to  be  construed  most  strongly 
against  the  party  who  executed  the  contract. 

If  the  contracting  party  uses,  over  his  own  signature,  lan- 
guage of  doubtful  meaning,  he  can  not  complain  when  the 
construction  is  favorable  to  the  other  contracting  party, 
who  is  not  presumed  to  have  chosen  the  expression  of  doubt- 
ful meaning."     Massie  v.  Belford,  6S  111.  290. 

We  think  the  appellee  had  the  right  to  rely  upon  the  last 
dispatch  from  the  appellant  as  an  acceptance  of  "prompt 
shipment,"  and  the  judgment  is  affirmed. 
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Herman  Nathan^  Adm.^  etc.^  t.  Yirgil  M.  Brand. 

1.  Attorney's  Fees— TFT^en  Amount  of  Ground  for  Interference  by 
Court  of  Review, — A  court  of  appeal  will  not  reverse  a  decree  on  ac- 
count of  the  allowance  of  an  attorney's  fee,  if  the  allowance  be  justifia- 
ble under  the  evidence  and  permissible  by  the  contract,  unless  it  be  such 
as  the  court  itself  knows  to  be  exorbitant  and  oppressive. 

2.  Words  and  Phrases— "  J2ca«o?ia5Z6."— Proof  that  a  fee  is  usual, 
ordinary  and  customary  is  evidence  that  it  is  **  reasonable; "  and  the  best 
evidence,  many  times,  of  what  is  reasonable,  is  what  is  usual  and 
customary. 

Bill,  to  foreclose  trust  deed.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
7,  1897. 

Williams  &  Kraft,  attorneys  for  appellant. 
John  S.  Cook,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  deliyered  the  opinion  op 
THE  Court. 

This  appeal  is  from  a  decree  of  sale,  entered  in  a  suit 
brought  by  the  appellee  to  foreclose  a  trust  deed  in  the 
nature  of  a  mortgage,  made  by  appellant's  intestate  to  se- 
cure payment  of  his  certain  promissory  notes  for  the  princi- 
pal sum  of  $10,000. 

The  decree  found  that  there  was  due  at  the  date  of  its 
entry  the  sum  of  $13,513.33,  in  which  amount  was  included 
$500  for  solicitor's  fees. 

The  assigned  excessiveness  of  such  solicitor's  fees  is  the 
main  ground  urged  for  a  reversal  of  the  decree. 

Concerning  solicitor's  fees,  the  trust  deed  contained  two 
separate  provisions;  one,  that  in  case  of  a  decree  of  sale  be- 
ing obtained,  there  should,  out  of  the  proceeds  of  sale,  be 
first  paid  the  costs  of  suit,  etc.,  including,  etc., "  and  reason- 
able attorney's  and  solicitor's  fees,"  etc.;  and  the  other, 
"  that    said  grantors  shall  pay  all  costs  and    attorney's 
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fees  incurred  or  paid  by  said  grantee,  or  the  holder  or  hold- 
ers of  said  notes,  in  any  suit  in  which  either  of  them  may 
be  plaintiff  or  defendant,  by  reason  of  being  a  party  to  this 
trust  deed,  or  a  holder  of  said  notes,  and  that  the  same  shall 
be  a  lien  on  said  premises,  and  may  be  included  in  any  de- 
cree ordering  the  sale  of  said  premises  and  taken  out  of  the 
proceeds  of  any  sale  thereof." 

The  master,  to  whom  the  cause  was  referred,  found  and 
reported  that  $500  was  a  "  usual,  reasonable  and  customary 
fee  for  the  services  rendered  by  the  complainant's  solicitor 
in  this  proceeding,"  and  that  the  complainant  had  a  lien  for 
said  sum  of  $500  for  his  solicitor's  fees,  and  was  entitled  to 
be  paid  the  same  out  of  the  proceeds  of  the  sale  of  the  prem- 
ises, and  decree  was  entered  accordingly. 

One  phase  of  appellant's  argument  is  that"  because  the 
only  attorney  who  testified  as  to  solicitor's  fees,  answered 
to  the  question  of  what  the  "  usual,  ordinary  and  customary  " 
fee  was  for  services  in  like  proceedings,  there  was  no  evi- 
dence of  what  was  a  "  reasonable  "  fee  within  the  meaning 
of  the  contract  between  the  parties  to  the  trust  deed. 

The  best  evidence,  many  times,  of  what  is  a  reasonable 
fee,  is  what  is  a  usual  and  customary  one.  Reynolds  v.  Mc- 
Millan, 63  111.  46;  easier  v.  Byers,  129  111.  657;  L.  N.  A.  & 
C.  Ry.  Co.  V.  Wallace,  136  111.  87. 

We  think,  also,  that  if  appellant  had  desired  to  object  to 
the  question  because  of  its  form,  he  should  have  done  so  at 
the  time,  when  it  could  have  been  easily  remedied.  The 
objection  he  interposed  was,  that  it  was  incompetent  and 
immaterial,  and  it  was  properly^  overruled. 

That  the  witness,  upon  cross-examination,  was  led  to  state 
a  percentage  basis  as  a  means  of  arriving  at  what  was  usual 
and  customary,  and  that  such  a  basis,  applied  to  the  case  at 
bar,  would  make  a  considerably  less  sum  than  $500,  might 
have,  perhaps,  justified  the  master  in  allowing  a  less  sum 
than  $500  if  appellant  had  introduced  any  evidence  of  a  less 
sum  being  either  customary  or  reasonable;  but  as  he  chose 
not  to  oflfer  any  evidence  on  the  subject,  we  can  not  say  the 
master  was  not  justified  in  allowing  the  sum  that  the  wit- 
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ness  testified  was  a  customary  fee  in  foreclosure  suits  in- 
volving upwards  of  $13,000. 

Full  indemnity  is  all  that  a  mortgagee  has  a  right  to  claim 
against  the  mortgagor,  and  the  writer  of  this  opinion  takes 
the  liberty  to  refer  to  what  he  said  upon  that  subject  in  his 
separate  opinion  in  Stone  v.  Billings,  63  111.  App.,  at  page 
374,  et  seq.  What  has  the  mortgagee  paid  or  incurred  to 
pay,  and  is  it  usual  and  customary,  ought,  in  the  opinion  of 
the  writer,  to  be  all  that  equity  will  permit  a  mortgagee  to 
exact  from  a  mortgagor,  notwithstanding  the  provisions  of 
their  agreement. 

But  I  do  not  understand  any  case  to  go  so  far  as  to  hold 
that  in  the  absence  of  an  allowance  that  the  court  itself 
will  know  to  be  exorbitant  and  oppressive,  a  decree  should 
be  reversed  if  the  allowance  be  justifiable  under  the  evi- 
dence and  permissible  by  the  contract. 

The  decree  of  the  Superior  Court  is  affirmed. 


^<»«  ^  Geo.  M.  Chamberlin  v.  Eugene  Gary, 
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1.  Appellate  Court  Practice— TTi^^  Abstracts  Should  ShotD.— 
The  Appellate  Court  will  not  consider  a  case  upon  its  merits  where  the 
abstract  is  a  mere  index  and  gives  no  information  from  which  the  court 
can  determine  what  the  issue  involved  is,  but  will  affirm  the  judgment. 

Assumpsit,  on  two  promissory  notes.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
m  this  court  at  the  October  term,  1896.  Afitened.  Opinion  filed  De- 
cember 28,  1896. 

Chablbs  B.  Stafford,  attorney  for  appellant 

Iba  W.  ife  0.  C.  BuKLL,  attorneys  for  appellee. 

Mb.  Justiob  Wateeman  dbliybbbd  thb  opinion  op   the 

COUBT. 

We  are  told  by  the  briefs  filed  in  this  cause,  that  the  con- 
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troversy  is  entirely  as  to  certain  pleadings  filed  in  an  action 
of  assumpsit. 
The  abstract  here  filed  is  as  follows : 

The  transcript  in  this  case  shows  the  following : 

1.  Declaration  filed  January  31,  1896. 

2.  Summons  issued  January  31,  1896. 

3.  Eeturn  on  summons  February  7,  1896. 

4.  Plea  and  affidavit  of  defendant  filed  Febru- 
ary 17,  1896. 

6.    Replication   of  plaintiff  filed  February  24, 


"  PAOB. 
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Bule  on  defendant  to  rejoin  February  25, 
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25 

13. 

Demurrer  on  replication  filed  March  3,1896. 
Euling  of  the  court  sustaining  demurrer, 
carrying  back  to  plea  and  requiring  defendant  to 
plead  over,  entered  March  19,  1896. 

9.    Plea  and  affidavit  of  defendant  filed  March 
24,  1896. 

Motion  of  plaintiff  filed  March  31,  1896. 
Judgment  on  motion  rendered  March  81, 


Bill  of  exceptions  filed  April  28,  1896. 
Bond  filed  April  16,  1896." 
Such  an  abstract  gives  us  no  information  from 
Avhich  we  can  determine  what  the  issue  involved  is. 
It  is  not  an  abstract  but  a  mere  index. 
For  want  of  a  proper  abstract,  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 


John  J.  Curran  y.  Patrick  Foley. 

1.  Bill  of  Exceptions— TT'Tiaf  it  Need  Not  Show.—AhiO.  of  ex- 
ceptions is  not  the  proper  place  for  either  a  verdict  or  judgment  to  he 
shown;  the  record  proper  which  preserves  itself  and  needs  no  biU  of  ex- 
ceptions is  the  appropriate  and  only  necessary  place  wherein  they  should 
appear. 
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2,  Practice — Objection  to  Amount  of  Damages  Should  be  Made  in 
THal  Court. — An  objection  that  the  damages  assessed  against  a  defend- 
ant are  excessive,  can  not  be  made  for  the  first  time  on  appeal. 

Trespass  on  the  Case,  for  a  nuisance.  Appeal  from  the  Superior 
CJourt  of  Cook  County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Afl^med.  Opinion  filed 
January  7,  1897. 

George  P.  Merrick,  attorney  for  appellant. 

James  Maher,  attorney  for  appellee;  A.  W.  Browne,  of 
counsel. 

Mr.  Presiding  Justiob  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellee  had  owned  and  occupied  as  a  family  residence 
and  for  renting  purposes,  for  upward  of  twenty-five  years, 
a  house  and  lot  on  West  Fourteenth  street,  Chicago. 

From  about  1888,  the  appellant  began  to  occupy  a  lot  ad- 
joining that  of  appellee  with  a  machine  shop  and  factory, 
and  this  action  was  brought,  in  1892,  to  recover  damages  for 
the  depreciation  occasioned  thereby  to  appellee's  property, 
because  of  noise  and  vibration  and  the  casting  of  cinders, 
smoke  and  water  upon  appellee's  premises. 

A  verdict  for  six  hundred  dollars,  and  judgment  thereon, 
was  recovered. 

Appellee  objects  that  the  bill  of  exceptions  does  not  show 
the  amount  of  the  verdict,  nor  of  the  judgment  entered 
thereon,  and  argnes  that  such  omission  is  fatal  to  this  appeal 
from  the  judgment. 

A  bill  of  exceptions  is  not  the  proper  place  for  either  a 
verdict  or  judgment  to  be  shown. 

The  record  proper,  which  preserves  itself  and  needs  no 
bill  of  exceptions,  is  the  appropriate  and  only  necessary 
place  for  a  verdict  and  judgment  to  appear,  and  they  do  so 
appear  here.  Baldwin  v.  McClelland,  60  111.  App.  646;  same 
case,  152  111.  42. 

We  waive  consideration  of  the  other  technical  objections 
urged  against  the  appeal. 
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The  last  one  of  the  errors  assigned  by  the  appellant  is 
that  the  damages  are  excessive.  Appellant's  motion  for  a 
new  trial  was  in  writing,  and  excessiveness  of  damages  was 
not  one  of  the  grounds  thereof.  It  is  too  late  to  raise  the 
question  for  the  first  time  on  appeal.  Stern  v.  Tuch,  55  111. 
App.  445;  Brewer  &  Hofifraan  Co.  v.  Boddie,  162  111.  346; 
Hintz  V.  Graupner,  138  111.  15». 

So  far  as  the  other  assigned  errors  have  been  argued,  we 
refer  to  the  opinion  in  Curran  v.  McGrath  (p.  566,  this 
volume),  filed  herewith,  which  was  a  suit  by  another  ad- 
jacent owner  to  recover  because  of  the  same  nuisance. 

The  judgment  is  affirmed. 


Warren  L.  Scott  y.  Frederick  L.  Schnadt. 

1.  Court  Records— -4wi€ndmente  to.— The  records  of  a  court  can  not 
be  amended  at  a  term  subsequent  to  the  one  at  which  the  order  sought 
to  be  amended  was  made,  upon  information  obtained  from  an  affidavit  of 
the  attorney  for  one  of  the  parties  interested. 

2.  Bill  op  Exceptions— Papers  Not  Included  in—How  Treated. — 
Papers  which  are  certified  by  the  clerk  of  the  trial  court  to  be  copies  of 
notices  filed  in  his  office  can  not  be  considered  in  the  Appellate  Court. 
Such  documents  can  only  be  regarded  when  incorporated  in  a  bill  of 
exceptions. 

Assumpsit,  on  special  contract.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Appeal  dismissed.  Opinion 
med  January  7, 1897. 

Burton  &  Eeichmann,  attorneys  for  appellant. 
Albert  N.  Eastman,  attorney  for  appellee. 

Mr.  Justiob  Gary  delivered  the  opinion  op  the  Court. 

It  has  been  said  that  the  best  time  to  contest  an  election 
is  before  the  polls  close;  so  it  may  be  said  that  the  best  time 
to  correct  a  record  is  when  it  is  made. 

Vol.  LXTIias 
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It  was  the  old  practice  that  the  proceedings  of  a  court 
were  not  kept  in  a  book,  but  shown  by  "  rolls,"  as  they  were 
called  in  England — "  records  "  in  New  York.  Tidd's  Pr., 
728;  Graham's  Pr.,  341. 

And  the  preparation  of  the  roll  was  the  duty  of  the  attor- 
ney of  the  successful  party.  Tidd,  730;  Douglass  v.  Vallop, 
2  Burr.  722-3;  4  Ch.  Gen.  Pr.,  107. 

By  that  method  the  proceedings  followed  in  consecutive 
order  on  the  particular  roll  containing  them;  a  result  at- 
tained with  greater  security  by  a  practice  which  has  ob- 
tained sometimes  in  the  United  States  of  making,  at  the  close 
of  a  case,  a  complete  record,  in  a  book,  by  copying  all  the 
proceedings  in  such  consecutiveness. 

By  the  practice  here,  the  record  books  contain  the  pro- 
ceedings of  the  court  in  chronological  order,  and  usually, 
instead  of  the  forms  of  the  entries  being  prepared  by  attor- 
neys who  have  made  the  law  a  study,  su(jh  preparation  is 
left  to  laymen  of  satisfactory  chirography.  In  this  case. 
May  2,  1896,  a  judgment  was  entered,  appeal  prayed  by  the 
appellant  and  granted,  the  appeal  bond  and  bill  of  exceptions 
to  be  filed  within  thirty  days. 

The  record  states  that  May  27,  1896,  it  was  "  ordered 
that  the  time  to  file  the  bill  of  exceptions  herein  be,  and  is 
hereby  extended  twenty  days."  The  record  further  states 
that  June  9,  1896,  it  was  "  ordered  that  the  time  to  file  the 
bond  and  bill  of  exceptions  herein  be,  and  the  same  is 
hereby  extended  twenty  days,  and  it  is  ordered  that  said 
order  be  entered  nvncpro  hmc,  as  of  May  27,  A.  D.  1896." 
June  3,  1896,  the  appeal  bond  was  filed.  The  appellee 
moves  this  court  now  to  dismiss  the  appeal,  also  to  strike 
the  bill  of  exceptions  from  the  case.  The  latter  motion 
we  shall  not  consider,  for  if  no  appeal  is  here  because  the 
bond  was  filed  too  late,  we  have  no  authority  to  do  more 
than  dismiss  it. 

May  2d  was  in  the  April  term.  May  27th  in  the  May 
term,  and  June  9th  in  the  June  term.  Whatever  mi^ht 
be  said  of  the  validity  of  the  order  of  May  27th,  as  being 
made  before  the  original  time  for  filing  the  bill  of  excep- 
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tions  had  expired,  and  therefore  'eflfectual  as  to  the  bill, 
nothing  can  be  urged  in  support  of  the  order  of  June  9th. 
U.  S.  Life  Ins.  Co.  v.  Shattuck,  159  111.  610. 

The  control  of  the  court  over  the  matter  of  the  time  for 
filing  a  bond,  had  expired  June  1,  1896.  The  appellant  relies 
upon  other  proceedings  of  the  court  below,  to  which  we 
can  do  justice  only  by  taking  from  the  abstract  literally  as 
follows : 

*•  Order  of  October  6,  1896,  being  in  words  and  figures  as 
follows,  to  wit : 

On  motion  of  the  defendant's  attorneys,  it  is  hereby 
ordered,  for  the  purpose  of  correcting  and  amending  the  rec- 
ord entered  in  this  cause  on  the  27th  day  of  May,  1896, 
and  the  9th  day  of  June,  1896,  that  the  following  be  added 
nunc  pro  tunc,  as  of  the  9th  day  of  June,  1896,  to  the  rec- 
ord made  in  this  cause  on  the  9th  day  of  June,  1896,  by  the 
court,  but  by  mistake  or  inadvertence,  omitted  from  the 
record  thereof. 

This  order  being  entered  for  the  purpose  of  correcting 
and  amending  the  record  made  in  this  cause  on  the  27th 
day  of  May,  1896,  said  order  as  in  fact  made  by  the  court 
on  said  date  having  extended  the  time  to  file  bond  and  bill 
of  exceptions  twenty  days,  but  having  been  incorrectly 
entered  of  record  by  omitting  therefrom  the  extension  of 
time  of  twenty  days  to  file  bond. 

BILL   OF   EXCEPTIONS. 

Filed  October  6,  1896. 

Cause  coming  on  to  be  heard  upon  motion  of  the  defend- 
ant to  amend  the  record  on  the  6th  day  of  October,  A.  D. 
1896,  in  support  of  said  motion  the  defendant  read, 
and  the  court  considered  a  certain  affidavit  in  words  and 
figures  as  follows : 

'  I,  A.  F.  Reichman,  being  duly  sworn,  on  oath  depose  and 
say: 

That  I  am  one  of  the  attorneys  for  the  defendant  in  the 
above  entitled  cause;  that  on  the  2d  day  of  May,  1896,  a 
judgment  was  rendered  against  the  defendant  therein,  and 
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an  appeal  prayed  and  allowed  and  thirty  days  given  within 
which  to  file  bond  and  bill  of  exceptions. 

That  on  the  27th  day  of  May,  1896,  pursuant  to  the  usual 
and  regular  notice  given,  an  order  was  entered  in  this  cause, 
on  motion  of  the  defendant,  extending  the  time  to  file  said 
bond  and  bill  of  exceptions  twenty  days. 

That  by  mistake  or  inadvertence  the  said  order  as  made 
by  the  court  was  incorrectly  entered  of  record  in  this,  that 
said  order  as  recorded  made  no  reference  to  the  extension  of 
time  to  file  said  bond  as  ordered  bv  the  court.' 

That  said  bond  was  thereafter  duly  approved  and  filed  on, 
to  wit,  the  3d  day  of  June,  1896. 

That  the  attorneys  for  the  said  defendant  did  not  learn  of 
the  mistake  made  in  entering  of  record  the  order  of  May  27, 
1896,  until  the  8th  day  of  June,  1896,  when  I  immediately, 
on  said  8th  day  of  June,  1 896,  served  notice  upon  the  attor- 
neys for  said  plaintiff  that  the  defendant  would,  on  the  9th 
day  of  June,  1896,  ask  the  court  to  enter  an  order  correct- 
ing and  amending  the  record  of  the  order  made  and  entered 
on  the  27th  day  of  May,  1896,  hereinbefore  mentioned. 

That  on  the  said  9th  day  of  June,  1896,  pursuant  to  said 
iast  mentioned  notice,  I  appeared  before  his  honor,  Judge 
Barton  Payne,  of  this  court,  who  then  and  there  signed  and 
entered  a  written  order  prepared  by  myself,  which  said  order 
was  substantially  as  follows,  to  wit : 

'  On  motion  of  the  defendant's  attorneys  it  is  ordered  that 
the  time  to  file  bond  and  bill  of  exceptions  herein,  be  and  is 
hereby  extended  twenty  days  nunc  pro  tunc^  as  of  May  27, 
1896,  this  order  being  entered  for  the  purpose  of  correcting 
and  amending  the  record  of  the  order  made  in  this  cause  on 
the  27th  day  of  May,  1896,  said  order  as  in  fact  made  by  the 
court  on  said  date  having  extended  the  time  to  file  bond  and 
bill  of  exceptions,  and  by  mistake  or  inadvertence,  having 
been  incorrectly  entered  of  record  by  omitting  therefrom 
the  extension  of  time  to  file  bond.' 

That  said  order,  together  with  the  notice  above  referred 
to,  was  handed  to,  and  left  with,  the  minute  clerk  of  said 
court. 
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That  since  the  said  9th  day  of  June,  1896, 1  have  not  seen 
said  written  order,  signed  as  aforesaid. 

That  on  the  2d  and  3d  day  of  October,  1 896,  I  made  a 
diligent  search  for  the  same,  in  the  office  of  the  clerk  of  this 
court,  but  was  unable  to  find  the  same,  either  in  the  files  of 
said  cause  or  in  said  office. 

That  the  said  order  so»prepared  and  signed  and  entered 
as  aforesaid,  was  not  spread  upon  the  records  of  this  court, 
but  instead  and  in  lieu  thereof,  the  following  record  entry 
of  said  order  was  made,  to  wit : 

^  On  motion  of  the  defendant's  attorney,  it  is  ordered 
that  the  time  to  file  bond  and  bill  of  exceptions  herein  be, 
and  is  hereby,  extended  twenty  days,  and  it  is  ordered  that 
said  order  be  entered  nunc  pro  tunOy  as  of  May  27,  1896.' 

A.  F.  Keiohmann. 

Subscribed  and  sworn  to  before  me,  this  5th  day  of  Oc- 
tober, 1896. 

[Seal.]  John  E.  Erwin, 

Notary  Public." 

The  above  affidavit  being  filed,  and  the  said  motion  made, 
in  pursuance  of  a  certain  notice,  as  follows : 

"  You  are  hereby  notified  that  on  Tuesday,  the  6th  day 

of  October,  1896,  at  10  o'clock  a.  m.,  before  his  honor,  John 

Barton  Payne,  in  the  court  room  usually  occupied  by  him, 

we  shall  ask  for  an  order  correcting  and  amending  the 

record  of  the  order  heretofore  entered  on  the  27th  day  of 

May,  1896,  and  on  the  9th  day  of  June,  1896,  in  accordance 

with  the  facts  and  the  order  in  fact  made  by  the  court  in 

the  above  cause;  and  that  upon  said  hearing  we  shall  use 

the  affidavit  of  A.  F.  Keichraann,  hereto  attached,  in  support 

of  said  motion,  at  which  time  and  place  you  may  appear  if 

you  see  fit. 

Dated  October  15,  1896. 

Burton  &  Eeichmann, 

Attorneys  for  Defendant. 

Service  of  the  above  notice  accepted  this,  the  5th  day  of 
October,  1896.  Albert  IS".  Eastman, 

Attorney  for  PlaintiflF." 
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Which  was  all  the  affidavits,  records,  writings,  and  evi- 
dence offered,  heard  or  considered  by  the  court  on  the  hear- 
ing of  said  motion.  Thereupon  the  court  entered  a  certain 
order  in  words  and  figures  as  follows: 

(Order  of  Oct.  6,1896.) 

To  the  consideration  of  which  motion,  the  reading  and 
consideration  of  said  affidavit,  an,d  the  entry  of  said  order, 
plaintiff  excepted." 

It  will  be  observed  that  the  order  of -October  6th  is  based 
"wholly  and  exclusively  upon  the  affidavit  and  notice  recited 
in  the  bill  of  exceptions,  so  that  in  fact  the  amendment  is 
made  upon  the  recollection  of  the  attorney,  and  nothing 
else. 

That  is  not  enough.  Tynan  v.  Weinhard,  153  111.  598,  so 
decides,  and  cites  many  cases. 

The  effort  of  the  appellant  was  not  to  restore  a  record 
which  had  once  existed — afterward  lost  or  destroyed — but 
to  make  a  record  of  matter  which  has  never  gone  into  the 
record  at  all. 

The  appellant  has  filed  here  a  couple  of  pages,  which  the 
clerk  of  the  Superior  Court  certifies  are  copies  of  notices 
filed  in  his  office.  We  can  not  so  regard  them;  such  docu- 
ments can  come  here  only  by  being  incorporated  in  a  bill 
of  exceptions.    Bowlan  v.  Lambka,  57  111.  App.  334. 

The  bond  being  filed  too  late,  the  appellee  is  entitled  to 
have  his  motion  to  dismiss  sustained.  Worraley  v.  Worm- 
ley,  96  111.  129;  and  it  is  done  at  the  cost  of  appellant. 


Joseph  W.  Wierman  v.  The  Internatloual  Building^ 

Loan  and  Investment  Union. 

1.  Corporations— XtmtYaf ions  on  the  Power  to  Make  By-Laws^—A 
corporation  has  no  power  to  make  by-laws  inconsistent  with  the  law  of 
the  land,  its  charters,  or  the  statute  under  which  it  was  created. 

2.  Building  Associations— Afwsi  Treat  Their  Members  Equally,— 
A  building  association  is  a  mutual  company  and  is  bound  to  treat  its 
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members  equally,  and  any  by-law  or  contract  made  by  such  an  associa- 
tion in  contravention  of  such  mutuality  is  ultra  vires  and  void. 

8.  Same— Can  Not  Qvxirantee  Time  of  Maturity  of  Stock, — All  con- 
tracts and  agreements  of  building  associations  to  the  effect  that  after 
the  payment  of  a  certain  sum,  less  than  its  face  value,  stock  shall  be 
considered  fully  paid,  are  ultra  vires  and  void. 

Bill,  for  cancellation  of  note  and  reconveyance  of  property  conveyed 
as  security.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.    Affirmed.    Opinion  filed  January  4,  1897. 

Alex,  J.  Jones,  attorney  for  appellant. 

Allan  0.  Story  and  Rubens  &  Mott,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  brief  of  appellant  in  this  case  begins  with  this  state- 
ment :  "  The  International  Building,  Loan  &  Investment 
Union,  the  appellee,  is  a  building  and  loan  association  or- 
ganized under  the  laws  of  Illinois,  April  16,  1887.  Wier- 
man, the  appellant,  on  April  19,  1890,  became  a  member  of 
the  association." 

Appellee  having  been  so  organized  and  now  so  existing,  it 
necessarily  was  and  is  a  mutual  company,  and  appellant,  as 
a  member  thereof,  was  and  is  entitled  to  such  rights,  and 
none  other,  as  might  be  accorded  to  any  other  member.  In 
other  words,  appellee,  as  a  mutual  company,  was  bound  to 
treat  its  members  equally,  and  any  by-law  or  contract  by  it 
made  in  contravention  of  such  mutuality,  was  and  is  ultra 
vires.  A  corporation  has  no  power  to  make  by-laws  incon- 
sistent with  the  law  of  the  land,  or  with  its  charter,  or  the 
statute  under  which  it  was  created.  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  159-182;  Thompson  on  Corporations, 
Sec.  1011;  Morawetz  on  Private  Corporations,  Sees.  367, 368. 

The  by-laws  in  question,  under  and  by  virtue  of  which 
the  contract  with  appellant  was  made,  are  clearly  in  viola- 
tion of  the  charter  of  appellee,  and  the  contract  of  appel- 
lant with  appellee  was  and  is,  as  a  contract,  void. 
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The  Supreme  Court  of  this  State,  in  the  case  of  Rhodes 
et  al.  V.  Missouri  Savings  &  Loan  Co.,  opinion  filed  Novem- 
ber 11,  1896,  held  that  building  and  loan  associations  have 
no  power  to  issue  what  is  known  as  "paid-up"  stock.  It 
follows  necessarily  from  this,  that  such  associations  have 
not  power  to  issue  stock  with  an  agreement  that  at  any  time 
before  the  actual  payment  of  the  face  value  thereof,  such 
stock  shall,  by  earnings  or  interest  thereon,  become  fully 
paid.  In  the  nature  of  things,  it  is  the  case  that  a  building 
and  loan  association  can  not,  in  advance,  know  that  at  any 
period  before  the  face  amount  of  stock  has  been  paid,  the 
earnings  thereon,  when  added  to  the  amount  actually  paid, 
will  make  it  full  paid,  because  what  amount  or  per  cent  will, 
in  the  conduct  of  the  business,  be  actually  earned,  can  not 
be  known  in  advance. 

All  contracts  and  agreements  of  building  associations  to 
the  eflfect  that  after  the  payment  of  a  certain  sum,  less  than 
the  face  value,  stock  shall  be  considered  full  paid,  are  ultra 
vires  and  void. 

The  contract  under  consideration  being  one  repugnant  to 
the  statute  under  which  the  corporation  was  created,  all 
persons  are  chargeable  with  notice  that  it  was  within  the 
powers  of  appellee.  The  contract,  however,  was  one  which 
did  not  involve  moral  turpitude  upon  the  part  of  appellant. 
It  was  an  agreement  not  malum  in  se,  but  malum  j^ohUh 
itum. 

The  benefit  received  by  appellee  under  the  arrangement 
which  it  made  with  appellant,  is  not  the  alleged  contract 
which  it  entered  into  with  him,  but  the  money  which  has 
been  actually  paid  by  him;  in  other  words,  as  the  case  now 
stands,  appellant  obtained  a  loan  from  appellee,  which 
should  have  been  made  only  in  accordance  with  its  char- 
tered rights,  so  that  the  terms  given  to  him  should  not  be 
variant  from  those  offered  to  every  other  stockholder  and 
borrower.  The  money  paid  by  appellant  is  not  to  be  con- 
fiscated, but  he  is  not  entitled  to  anything  which  appellee 
had  not,  under  its  charter,  a  right  to  accord  to  every  mem- 
ber, and  he  is  subject  to  the  burdens  imposed  upon  every 
member  and  borrow^er  of  the  class  to  which  he  belongs. 
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As  we  understand,  appellee,  while  holding  that  the  con- 
tract of  appellant  is  void,  is  willing  to  and  is  proceeding  to 
treat  him  equitably  and  justly.  The  bill  of  appellant  was 
therefore  properly  dismissed,  and  the  decree  of  the  Circuit 
Court  is  aflSrmed. 

The  judgment  entered  in  this  court  on  the  14th  day  of 
December,  1896,  will  be  set  aside,  and  a  judgment  this  day 
entered  affirming  the  decree  of  the  Circuit  Court. 

Mb.  Justice  Gaey. 

I  adhere  to  my  original  opinion,  filed  December  14,  1896, 
which  is  now  my  dissenting  opinion. 

Opinion  by  Mr.  Justice  Gary,  delivered  as  the  opinion 
OF  THE  Court  on  December  14,  1896. 

This  case  was  heard  upon  bill  and  answer,  and  there  is  no 
dispute  as  to  facts — only  as  to  the  law  upon  those  facts. 

The  appellee  is  a  corporation  under,  or  at  least  under  color 
of  "  An  ac^  to  enable  associations  of  persons  to  become  a 
body  corporate  to  raise  funds  to  be  loaned  only  among 
members  of  such  associations,"  in  force  July  1,  1879. 

We  say  under  color  of  that  act,  because  we  understand 
that  the  purpose  of  that  act  is,  that  the  whole  profit  which 
shall  accrue  in  the  conduct  of  such  a  corporation,  is  for  the 
benefit  of  the  shareholders  equally.  It  does  not  appear  that 
the  appellee  issued  its  shares  in  different  series,  as  is  usual 
with  such  institutions.  The  by-laws  fixed  the  capital  stock 
at  $7,000,000,  in  shares  of  $100  each,  and  provides  that 
'*  A  series  of  stock,  the  number  of  shares  to  be  fixed  by  the 
board  of  directors,  shall  be  issued  at  the  first  meeting  of 
each  quarter,  and  at  such  other  times  as  may  be  directed  by 
a  vote  of  the  board." 

Another  by-law  is : 

*'  And  it  is  hereby  expressly  agreed  between  all  share- 
holders and  this  union  that  a  payment  of  $100  per  share 
named  in  his  or  her  certificate  that  has  been  in  force  six 
years  shall  be  accepted  as  full  payment  of  all  claims  on  their 
certificate  or  against  this  union." 

The  appellee  was  incorporated  in  the  spring  of  1887,  and 
April  19, 1890,  issued  a  certificate  for  ten  shares  of  its  stock, 
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not  mentioning  any  series,  to  the  appellant,  which  certificate 
contained  the  words:  ''The  said  International  Building, 
Loan  and  Investment  Union  agrees  to  pay  said  shareholder 
or  his  heirs,  executors,  administrators  or  assigns,  the  sum  of 
$100  for  each  of  said  shares,  at  the  end  of  six  years  from  the 
date  hereof." 

A  by-law  provides  that  "  All  shares  must  be  in  force  six 
months  before  said  shareholder  shall  be  entitled  to  a  loan, 
or  shall  have  six  monthly  installments  paid  thereon,  and 
hold  receipts  for  same." 

And  another  that  "  The  said  shareholder  shall  not  have 
any  claim  to  any  interest  in  the  affairs,  assets  or  funds  of 
this  union,  nor  the  control  of  them,  except  as  above  specific- 
ally set  forth,  and  assumes  no  further  liability  of  any  kind 
whatsoever,  except  as  herein  described." 

In  September,  1890,  the  appellant  borrowed  from  the  ap- 
pellee $1,000  dollars,  secured  by  trust  deed  in  the  nature  of 
a  mortgage.  He  paid  all  his  dues,  interest,  etc. — everything 
that  the  appellee  could  claim — until  the  expiration  of  the 
six  years  named  in  his  certificate,  and  then  demanded  his 
note  and  a  re-conveyance  in  pursuance  of  a  stipulation  in  the 
deed  that  when  the  indebtedness  was  paid,  the  premises 
should  be  re-conveved. 

We  pay  no  heed  to  the  suggestion  or  insinuation  that  the 
president  and  secretary  could  not  make  the  provision  as  to 
six  years  binding  upon  the  appellee. 

The  certificates  are,  without  doubt,  issued  upon  a  printed 
form  adopted,  if  not  by  vote  of  the  directors,  at  least  by 
uniform  usage  and  practice  of  the  appellee.  If  it  be  com- 
petent for  the  appellee  to  make  such  a  contract,  it  has  made 
it.  Now,  this  corporation  is  not  purely  mutual.  How 
otherwise  it  may  be,  we  need  not  inquire;  and  probably  more 
skill  as  financiers  than  is  ordinarily  possessed  by  judges,  is 
necessary  to  see  how  and  for  whom  the  scheme  can  be 
worked  to  a  profit. 

It  is  very  certain  that  the  by-laws  intend  that  somebody 
shall  have  a  profit. 

On  its  face,  the  six  years  provision  is  not  vltra  vires  of 
such  a  corporation  as  the  by-laws  govern. 
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Whether  such  by-laws  are  ultra  vires  of  such  a  corpora- 
tion as  the  statute  intends,  we  will  not  consider. 

The  corporation  incurred  the  obligation  and  enjoyed  the 
benefit  it  asked.  It  may  not  now  repudiate.  Kadish  v. 
Garden  City,  etc.,  151  111.  531. 

This  bill  was  filed  to  enforce  the  contract,  which  in  effect 
is  to  su'rrender  the  note  of  the  appellant  and  re-convey  the 
premises  in  exchange  for  his  certificate. 

The  court  below  dismissed  the  bill.  The  decree  is  re- 
versed and  the  cause  remanded,  with  directions  to  that 
court  to  grant  the  relief  appellant  seeks. 


The  Best  Brewing  Company  v.  S.  J.  Tinterum,  doing  ^J^     ^55 
business  as  United  States  Show  Case  Company. 

1.  Guaranty — Effect  of  Acceptance  of  Note— Days  of  Grace. — Two 
persons  entered  into  a  contract  by  which  one  of  them  guaranteed  a 
debt  of  a  third  person  to  the  other,  due  in  sixty  days,  it  being  under- 
stood that  the  sixty  days  credit  should  be  evidenced  by  a  promissory 
note.  Held,  that  the  taking  of  such  note,  payable  in  sixty  days,  was 
not  a  variance  of  the  contract,  because  of  the  addition  of  three  days 
time,  arising  from  the  fact  that  days  of  grace  would  attach  to  the  note. 

Transcript,  of  justice  of  the  peace.  Appeal  from  the  Superior  Court 
of  Ckx)k  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  A  ffir med.  Opin  ion  filed  Decem- 
ber 28, 1896. 

Williams  &  Kraft,  attorneys  for  appellant. 
Smoot  &  Eyer,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

In  an  action  begun  before  a  justice  of  the  peace,  and  ap- 
pealed to  the  Superior  Court,  the  appellee  recovered  a  judg- 
ment for  $106  against  the  appellant,  upon  a  trial  in  the 
latter  court  without  a  jury. 
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The  basis  of  the  action  was  a  written  guaranty  as  follows : 
"The  Best  Brewing  Co.,  of  Chicago, 

S.  W.  Cor.  Fletcher  and  Herndon  Streets, 
Bottling  Department. 

Chicago,  Jan.  25,  1895. 
U.  S.  Show  Case  Co. 

Gents  :  We  will  guarantee  the  indebtedness  of  Mr.  Wol- 
ins  to  the  amount  of  one  hundred  and  eighty-six  ($186) 
dollars.  Respy., 

Best  Brewing  Co.,  of  Chicago.     G.  M." 

Appellee  had  been  accustomed  to  conduct  his  business 
under  the  name  of  the  United  States  Show  Case  Company, 
in  connection  with  his  own  name,  and  was  so  carrying  it  on 
when  the  guaranty  was  given. 

Some  time  before  the  guaranty  was  given,  the  appellee 
had  contracted  with  the  Mr.  Wolins  mentioned  in  the  writ- 
ing, to  manufacture  and  set  up  for  him  certain  store  fixtures 
at  an  agreed  price  of  $211,  on  which  Wolins  paid  at  the  time 
twenty -five  dollars.  For  the  balance  it  was  agreed  that  ap- 
pellee should  give  Wolins  a  credit  of  sixty  days  for  what- 
ever Wolins  should  not  be  able  to  pay  in  cash,  before  the 
account  was  rendered. 

It  is  fairly  inferable  from  the  evidence  and  circumstances, 
that  before  the  fixtures  were  finished  the  appellee  had  re- 
fused to  deliver  them  without  being  paid  for  them  or  hav- 
ing security,  for  Mrs.  Wolins  went  to  the  office  of  appellant 
and  made  some  statements  to  its  president  which  induced 
him  to  accompany  her  to  the  business  place  of  appellee. 
Arriving  there,  a  conversation  was  had  between  the  presi- 
dent of  appellant  and  the  appellee,  in  the  course  of  which, 
as  testified  by  appellee,  he  said  he  would  not  deliver  the 
fixtures  until  the  account  was  guaranteed.  The  conversa- 
tion resulted  in  the  written  guaranty  in  question  being 
mailed  from  the  appellant's  oflBce  to  the  appellee.  There- 
upon the  appellee  completed  and  delivered  the  fixtures,  and 
took  Wolins'  note  at  sixty  days,  dated  February  8, 1896, 
for  $106,  which  was  the  balance  then  unpaid. 

The  main  contention  of  the  appellant  is,  that  the  guaranty 
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was  intended  only  as  security  that  Wolins  would  pay  the 
amount  then  unpaid,  at  or  before  the  delivery  of  the  fix- 
tures, and  that  because  the  time  of  pa3'^ment  was  extended 
by  the  taking  of  said  note,  the  appellant,  as  guarantor,  be- 
came released. 

It  will  be  observed  that  the  written  contract  of  guaranty 
is  silent  as  to  the  time  of  payment.  The  fact  that  it  was 
given,  establishes  that  a  credit  was  contemplated,  but 
whether  for  sixty  days,  as  claimed  by  the  appellee,  or  only 
for  such  time  as  was  required  to  complete  and  set  up  the  fix- 
tures in  the  store  of  Wolins,  as  claimed  by  the  appellant,  is 
matter  of  serious  dispute. 

The  appellee,  and  the  president  of  the  appellant  corpora- 
tion, testified  in  direct  opposition  to  one  another  on  that 
point,  and  Mrs.  Wolins,  who  was  the  only  other  person 
present  when  the  conversation  took  place,  was  not  called  as 
as  a  witness. 

Under  such  circumstances  we  can  no  more  overturn  the 
finding  of  the  trial  judge  as  to  what  the  truth  was,  than  we 
could  the  finding  of  a  jury,  upon  a  controverted  question  of 
fact. 

But  it  is  contended  by  the  appellant  that  even  though 
the  guaranty  should,  upon  the  facts,  be  given  the  force  that 
appellee  contends  for,  viz.,  that  a  credit  of  sixty  days  time 
was  contemplated  by  the  parties,  stiil,  the  appellee,  by  ao- 
C3pting  a  note  of  Wolins,  payable  sixty  days  after  its  date, 
released  the  guarantor,  because,  including  days  of  grace, 
sixty-three  days  credit  instead  of  sixty  days  was  given  to 
Wolins.  , 

We  held,  in  Eichards  v.  Matson,  5 1  111.  App.  530,  that 
promissory  notes  secured  by  a  chattel  mortgage,  and  pay- 
able two  years  after  date,  did  not  mature  until  three  days 
after  the  expiration  of  the  statutory  limit  concerning  the 
lien  of  chattel  mortgages,  and  that  the  lien  of  the  mortgage 
was,  therefore,  subsequent  to  that  of  judgment  creditors 
levying  upon  the  mortgaged  chattels.  And  although  in 
that  case  we  cited  Appleton  v.  Parker,  15  Gray,  173,  we 
placed  our  decision  upon  the  express  ground  that  to  hold 
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otherwise  would  contravene  the  statute  of  the  State  limit- 
ing the  lien  of  chattel  mortgages  to  two  years  against  exe- 
cution creditors. 

We  must  assume  that  the  trial  court  found  from  the  facts, 
that  the  parties  contemplated  that  the  promissory  note  of 
Wolins  was  given  for  the  balance  of  the  account,  and  that 
it  was  to  be  given  for  sixty  days.  The  evidence  tended  to 
sthpportsuch  a  finding,  and  was  sufficient  to  justify  it. 

The  testimony  of  the  appellee  was,  that  he  told  the  pres- 
ident of  the  appellant  that  Wolins  was  to  have  sixty  days 
time  on  the  unpaid  balance  of  the  price,  and  had  promised 
to  give  his  note  for  it;  that  the  president  replied,  "  All  right, 
if  you  want  me  to  discount  the  note  I  will  do  so,"  but  that 
appellee  answered,  "I  don't  want  you  to  discount  thenot«. 
Your  guarantee  is  good  enough  for  me."  The  only  testi- 
mony given  by  the  president  upon  the  subject  of  the  giving 
of  a  note,  was  his  answer,  "  No,  sir,"  to  an  inquiry  of  him, 
"  Do  vou  know  anvthino^  about  this  note  ?" 

If  it  were  contemplated  by  the  parties  that  the  sixty  days 
credit  should  be  evidenced  by  a  promissory  note,  and  such 
we  are  bound  to  consider  was  the  finding  of  the  trial  court, 
then  we  are  not  prepared  to  hold,  as  matter  of  law,  that 
the  taking  of  such  note,  payable  at  sixty  days,  was  a  vari- 
ance of  the  contract  in  the  contemplation  of  the  parties, 
merely  because  of  the  addition  of  three  days  time,  arising 
from  the  fact  that  days  of  grace  would  attach  to  the  note. 

As  was  held  in  Smith  v.  Dann,  6  Hill,  543,  a  guaranty  of 
a  credit  of  three  months  to  a  third  party,  was  not  varied  by 
the  taking  of  a  promissory  note  payable  three  months  after 
date,  which  carried  the  additional  time  of  three  days  grace; 
and  the  decision  was  justified  on  the  ground  that  guaranties, 
like  other  commercial  contracts,  must  be  construed  with 
reference  to  the  usages  of  trade  to  accept  notes  entitled  to 
days  of  grace  in  fulfillment  of  contracts  to  be  performed 
within  the  time  specified  in  the  notes,  without  regard  to 
days  of  grace. 

We  held,  in  Eichards  v.  Matson,  svpra,  that  we  could  not 
follow  the  decision  of  Smith  v.  Dann,  where  to  do  so  would 
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contravene  the  express  provisions  of  our  statute  concerning 
chattel  mortgages,  but  we  regard  the  rule  to  be  a  just  and 
proper  one  when  applied  to  a  commercial  contract,  like  a 
guaranty,  that  in  no  way  contravenes  public  policy,  nor  any 
statute. 

Such  a  rule  commends  itself  to  us  in  preference  to  that 
announced  in  Appleton  v.  Parker,  s^ipra^  and  it  is  in  con- 
formity with  the  rulings  of  the  trial  court  in  refusing  to  hold 
certain  propositions  of  law  to  the  contract. 

The  case  of  Louisville  Manufacturing  company  v.  Welch, 
10  Howard,  461,  possesses  numerous  features  similar  to 
those  in  the  case  at  bar. 

The  appellant  further  contends  that  the  judgment  should 
be  reversed  because,  as  argued,  the  appellee  was  engaged  in 
carrying  on  the  business  out  of  which  the  guaranty  arose  in 
violation  of  law,  and  bases  its  contention  on  that  section  of 
the  criminal  code  which  subjects  a  person  to  fine,  who  "  puts 
forth  any  sign  of  advertisement,  and  therein  assumes,  for 
the  purpose  of  soliciting  business,  a  corporate  name,  not 
being  incorporated,"  etc. 

This  court  said  in  Edgerton  v.  Preston,  15  111.  App.  23  : 
"  What  the  statute  denounces  is  not  merely  the  assuming  of 
a  corporate  name,  but  the  putting  forth  a  sign  or  advertise- 
ment and  therein  assuming  a  corporate  name  for  a  particu- 
lar purpose,  namely,  for  the  purpose  of  soliciting  business. 
*  *  *  It  is  the  purpose  for  which  the  act  is  done,  that 
ffives  character  to  the  act. 

What  the  legislature  had  in  view  in  enacting  this  section 
of  the  criminal  code,  manifestly  was  to  prevent  persons 
from  obtaining  a  fictitious  credit  by  advertising  themselves 
as  being  a  corporation  when  they  were  not  incorporated." 

There  was  no  sufficient  evidence  in  the  record  to  warrant 
us  in  holding  that  the  appellee  violated  the  statute  in  any 
respect,  either  by  soliciting  the  job  in  question,  or  any  other 
business,  under  the  corporate  name. 

Believing  that  we  have  disposed  of  all  the  material  ques- 
tions presented,  we  will  affirm  the  judgment. 
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Bartholomae  &  Roesing  Brewing  &  Malting  Company^ 

and  F.  S.  Winston,  Trustee,  v.  William  Scliroeder, 

Sr.,  and  William  Schroeder,  Jr. 

1.  Masters  in  Chancery — When  Finding  by,  is  ConcLimve, — When 
witnesses  testity  in  the  presence  and  hearing  of  a  master  on  all  disputed 
questions  of  fact,  where  there  is  testimony  so  taken  tending  to  establish 
the  facts  found,  the  finding  of  the  master  in  such  case  as  to  the  matters 
referred  to  him,  in  regard  to  the  facts  established  bj  the  testimony,  is  as 
conclusive  as  the  verdict  of  a  jury  in  a  civil  cause,  and  will  be  reviewed 
or  set  aside  only  for  the  same  reasons  that  a  verdict  will  be. 

2.  Homestead— WAa^  May  he  Included  in. — The  fact  that  there  are 
two  dwellings  upon  a  single  lot,  only  one  of  which  is  actually  occupied 
by  the  owner,  does  not  restrict  the  homestead  interest  of  such  owner  to 
the  house  in  which  he  lives. 

8.  Same — May  be  Sold  or  Mortgaged. — ^The  owner  of  a  homestead 
may  sell  or  mortgage  such  estate,  free  from  the  lien  of  any  judgment 
upon  the  premises,  and  the  grantee  in  such  a  case  takes  the  homestead 
estate  which  the  grantor  owned.  Such  sale  is  not  an  abandonment,  but 
a  conveyance  of  an  estate  in  and  to  the  premises. 

Bill,  to  foreclose  mortgage.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  remanded,  with  direc- 
tions.   Opinion  filed  January  7,  1897. 

Statement  OF  the  Case. 

On  the  28th  of  December,  A.  D.  1894,  Frederick  Eemus 
and  Wilhelmina  Remus,  his  wife,  being  indebted  to  the 
Batholomae  &  Roesing  Brewing  and  Malting  Company  in 
the  sum  of  $1,000,  executed  their  promissory  note  for  that 
amount,  payable  to  the  order  of  themselves,  one  year  after 
date,  with  interest  at  six  per  cent  per  annum,  payable  semi-an- 
nually, and  at  seven  per  cent  per  annum  after  maturity,  and 
indorsed  and  delivered  the  same  to  the  Brewing  Company. 
To  secure  said  note  they  also,  on  the  same  date,  executed 
their  certain  trust  deed  to  Frederick  8.  Winston,  trustee,  in 
and  by  which  said  trust  deed  they  conveyed  tp  him  as 
trustee,  certain  property  in  Cook  county  known  as  lot  69 
in  block  33  in  Sheffield's  Addition  to  Chicago,  and  therein 
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and  thereby  released  and  waived  all  their  rights  under  and 
by  virtue  of  the  homestead  exemption  laws  of  the  State  of 
Illinois,  to  the  lands  and  premises  aforesaid  and  proceeds  of 
sale  thereof,  which  said  trust  deed  was  duly  acknowledged, 
and  afterward  recorded  on  the  29th  day  of  December,  A. 
D.  1894,  in  the  recorder's  office  of  Cook  county. 

The  trust  deed,  among  other  things,  provided  that  in  the 
event  of  the  failure  of  the  mortgagors  to  keep  the  cove- 
nants and  conditions  thereof,  and  in  the  event  of  their  fail- 
ure to  pay  the  principal  or  interest,  or  any  part  thereof,  at 
the  time  or  times  specified  in  the  said  instrument,  that  the 
legal  holder  of  the  note  might,  at  his  option,  declare  the 
whole  of  said  sum  due,  and  take  possession  of  the  property 
and  file  a  bill  to  foreclose  the  same,  together  with  all  rea- 
sonable costs  of  the  proceeding,  ten  per  cent  solicitor's  fees, 
and  such  other  necessary  costs  and  expenses  as  the  legal 
holder  of  the  note  might  hav^e  expended  in  relation  to  the- 
same. 

The  property  thus  conveyed  consisted  of  a  lot  known  as 
No.  892  Girard  street  in  the  city  of  Chicago.  It  was  im- 
proved with  a  two  and  one-half  story  brick  building  in 
front,  and  a  two-story  frame  building  on  the  rear. 

At  the  time  of  the  execution  and  delivery  of  the  said 
promissory  note  and  of  the  execution,  acknowledgment, 
delivery  and  recording  of  the  said  trust  deed,  Retnus  and 
his  wife  were  living  in  the  frame  building  on  said  lot.  They 
were  occupying  the  said  lot  and  had  so  occupied  it  continu- 
ously for  many  j'^ears,  as  a  homestead. 

Some  time  subsequent  to  the  recording  of  the  trust  deed, 
Remus  removed  a  portion  of  his  personal  effects  from  the 
premises  on  Girard  street  to  certain  premises  known  as  No. 
400  North  Ashland  avenue,  where  he  opened  a  saloon  and 
partially  resided  for  several  months.  At  the  time  of  this 
removal  he  left  a  portion  of  his  personal  effects  in  the  prem- 
ises at  No.  892  Girard  street.  On  the  24th  day  of  August, 
1893,  Remus  removed  all  of  his  personal  effects  taken  by 
him  to  the  premises  at  No.  400  North  Ashland  avenue, 
back  to  the  premises  at  No.  892  Girard  street  into  one  of 
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the  flats  in  the  brick  building  on  the  front  part  of  said  lot 
69.  During  the  time  the  personal  effects  in  question  had 
been  in  the  premises  at  No.  400  North  Ashland  avenue, 
Eemus  had  kept  a  kitchen  in  the  premises  on  Girard  street, 
but  it  does  not  appear  whether  he  slept  there  or  not. 

On  the  28th  day  of  June,  1895,  Remus  and  his  wife  de- 
faulted in  the  payment  of  the  interest  due  to  the  Bartholo- 
mae &  Roesing  Brewing  and  Malting  Company,  under  and 
by  virtue  of  their  promissory  note,  and  that  company  sub- 
sequently, on  the  30th  day  of  September,  1895,  filed  its  bill 
of  complaint  to  foreclose  the  trust  deed  in  question.  Among 
the  parties  defendant  to  this  foreclosure  proceeding  were 
William  Schroeder,  Jr.,  and  William  Schroeder,  Sr.  Serv- 
ice was  had  upon  all  the  defendants,  and  answers  and 
amended  answers  were  filed  bv  each  of  them,  and  in  due 
time  replications  were  filed  by  the  complainant  to  said 
answers. 

In  February,  1896,  the  said  Schroeders  filed  a  cross-bill,  in 
and  by  which  said  cross-bill  they  averred  that  on  the  27th 
day  of  September,  1894,  judgment  had  been  entered  in  their 
favor  against  Frederick  Remus  in  the  Circuit  Court  of  Cook 
County  for  the  sum  of  $548,  which  said  judgment  was  still 
due  and  unpaid,  and  in  and  by  which  said  cross-bill  they 
prayed  that  the  same  might  be  decreed  to  be  a  superior  lien 
wpon  the  premises  described  in  the  original  bill  of  complaint, 
to  that  of  the  complainants,  Frederick  S.  Winston,  trustee, 
and  the  Bartholomae  &  Roesing  Brewing  and  Malting  Com- 
pany. 

The  case  proceeded  to  a  hearing  before  a  master  in  chan- 
cery; as  between  the  complainants  and  Frederick  Remus 
and  wife,  both  the  master  and  the  Circuit  Court  found  that 
all  the  allegations  of  the  complainants'  bill  were  sustained, 
and  decree  was  so  entered. 

As  between  the  complainants,  the  Bartholomae  &  Roesing 
Brewing  and  Malting  Company  and  Frederick  S.  Winston, 
trustee,  and  the  cross-complainants,  William  Schroeder,  Sr., 
and  William  Schroeder,  Jr.,  the  master  found  that  at  the 
time  of  the  removal  of  Remus  from  the  premises  at  No.  S92 
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Girard  street  to  the  premises  at  No.  400  North  Ashland 
avenue,  he  did  not  intend  to  abandon  his  homestead  in  the 
first  mentioned  premises;  that  at  the  time  of  the  recovery 
of  the  judgment  in  favor  of  the  said  Schroeders,  the  said 
Remus  had  a  homestead  in  the  premises  known  as  lot  69; 
that  he  had  not  since  that  time  abandoned  said  homestead, 
and  that  although  the  judgment  of  the  said  Schroeders  was 
obtained  prior  to  December  29th,  the  time  when  the  trust 
deed  w^as  recorded,  nevertheless  inasmuch  as  the  said  Remus 
had  conveyed  by  his  trust  deed  his  homestead  estate  in  said 
premises,  the  complainants  had  a  preferred  lien  upon  the 
premises  to  the  extent  of  $1,000. 

To  this  report  the  cross-complainant  filed  various  objec- 
tions, among  which  were  the  following : 

"  4.  For  that  the  said  master  has  found  that  said  Remus 
and  wife  did  not  abandon  their  homestead  in  the  prem- 
ises in  question,  whereas  said  master  should  have  found 
that  they  abandoned  said  premises  and  had  no  homestead 
therein,  and  that  therefore  these  cross-complainants  are  en- 
titled to  prior  and  superior  claim  and  interest  to  the  other 
parties  to  this  cause. 

5.  For  that  said  master  has  found  that  said  brewery  is 
entitled  to  a  prior  lien  upon  the  premises  in  question  to  the 
extent  of  $1,000,  whereas  said  master  should  have  found 
that  the  said  claim  of  the  brewery  was  subject  to  these  cross- 
complainants'  interest  in  said  premises." 

These  objections  were  overruled  by  the  master.  Subse- 
quently the  same  objections  were  filed  as  exceptions  in  the 
Circuit  Court. 

On  June  1, 1896,  the  exceptions  came  on  to  be  heard  before 
the  court,  and  at  such  hearing  the  court  sustained  exceptions 
4  and  5  aforesaid,  and  the  court  found  that  there  had  been 
an  abandonment  of  the  homestead  estate  in  lot  69  by  the 
said  Remus  and  his  wife  subsequent  to  the  recording  of  the 
trust  deed  to  the  complainant,  and  that  the  judgment  lien 
of  the  cross-complainants  was  a  prior  lien  upon  the  premises 
to  that  of  the  complainant,  the  Bartholomae  &  Roesing 
Brewing  and  Malting  Company.    It  was  therefore  ordered, 
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adjudged  and  decreed  that  in  the  event  of  the  failure  of  said 
Frederick  Eemus  and  Wilhelmina  Kemus,  his  wife,  to  pay 
the  amount  found  due  to  the  complainants  within  five  days 
subsequent  to  the  entry  of  the  decree,  that  the  premises  be 
sold,  and  that  out  of  the  proceeds  there  (first)  be  paid  the 
costs  of  the  litigation;  (second)  the  judgment  of  the  cross- 
complainants,  and  then  out  of  the  surplus,  if  any  there  was, 
the  claim  of  the  complainants.  To  the  entry  of  the  decree 
the  complainants  objected  and  appealed  therefrom, 

"Winston  &  Meagher,  attorneys  for  appellants. 

Henry  N.  Stoltenberg,  attorney  for  appellees. 

Mr.  Justiob  Waterman  delivered  the  opinion  oe  the 
Court. 

When  witnesses  testify,  in  the  presence  and  hearing  of 
the  master,  on  all  disputed  questions  of  fact,  where  there  is 
testimony  so  taken  tending  to  establish  the  facts  found, 
neither  the  chancellor,  nor  an  Appellate  Court  on  appeal, 
will  review  the  master's  findings  in  regard  to  the  weight  to 
be  given  to  such  evidence  taken  before  him.  The  finding  of 
the  master  in  such  case,  as  to  matters  referred  to  him,  in 
regard  to  facts  found  to  be  established  by  the  testimony,  is  as 
conclusive  upon  the  parties  as  the  verdict  of  a  jury  in  a  civil 
cause,  and  will  be  reviewed  or  set  aside  only  for  the  same 
reasons  that  a  verdict  will  be.  14  Am.  &  Eng.  Ency.  of 
Law,  940,  notes  2  and  3;  note  6,  p.  1321,  Vol.  2,  Fifth  Am. 
Ed.,  Daniell's  Oh.  PI.  &  Practice;  Whitcomb  v.  Duell,  54  111. 
App.  650;  Friedman  v.  Schoengen,  59  111.  App.  376;  Howard 
V.  Scott,  50  Vt.  48;  Williams  v.  Lindblom,  163  111.  346; 
Hudek  V.  Ennesser,  66  111.  App.  609. 

There  was  no  evidence  warranting  a  setting  aside  of  the 
findings  of  the  master  as  to  the  homestead  of  Mr.  Kemus. 

The  fact  that  there  were  two  buildings  upon  a  single  lot, 
only  one  of  the  dwelling  houses  being  actually  occupied  by 
Remus,  did  not  restrict  his  homestead  interest  to  the  honse 
in  which  he  lived.  Stevens  v.  HoUingsworth  et  al.,  74  111. 
202;  Hubbell  et  al.  v.  Canady,  54  111.  425, 


First  Distbict — October  Term,  1896.      565 

Bartholomae  &  Roesing  Brewing  Co.  v.  Schroeder. 

If  the  property  were  susceptible  of  division,  and  the 
house  occupied  by  Kemus  were,  with  the  land  upon  which 
it  was  situate,  of  the  value  of  more  than  one  thousand  dol- 
lars, a  court  of  equity  might,  it  would  seem,  under  the  au- 
thority of  Stevens  v.  Hollings worth,  aupra^  separate  and 
set  off  a  homestead  in  such  portion.  Without  such  segrega- 
tion, the  homestead  lien  adheres  to  the  entire  premises. 

The  owner  of  a  homestead  may  sell  or  mortgage  such  es- 
tate free  from  the  lien  of  any  judgment  upon  the  premises; 
the  grantee  in  such  case  takes  the  homestead  estate  which 
the  grantor  owned;  such  sale  is  not  an  abandonment,  but  a 
conveyance,  of  an  estate  in  and  to  the  premises.  McDonald 
V.  Crandall,  43  111.  231-236;  Hartwell  et  al.  v.  McDonald,  69 
111.  293-296;  Lorrimer  v.  Marshall,  44  111.  App.  645;  Nichols 
et  al.  V.  Spremont,  111  111.  631-633. 

Mr.  Kemus  owned,  in  the  premises  in  question,  an  estate 
of  homestead;  this  he  mortgaged;  such  mortgage  had  prece- 
dence as  to  the  homestead  estate  over  the  judgment  of 
appellee,  because  the  judgment  was  not  a  lien  upon  such 
estate. 

The  decree  of  the  Circuit  Court  awarding  to  appellees  a 
precedence  as  to  their  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  complainants'  bill,  and  the  report  of 
the  master. 

Mb.  Pbesidino  Justice  Shepard. 

I  concur  with  the  majority  of  the  court  that  the  decree 
should  be  reversed,  but  not  on  the  broad  ground  that  the 
opinion  seems  to  take,  that  the  chancellor  is  concluded  by 
the  findings  of  the  master  upon  disputed  facts. 

Where,  except,  perhaps,  in  matters  of  account,  or  of  a 
reference  as  to  some  particular  fact  in  dispute,  a  chancellor 
is  willing  to  assume  the  labor  of  examining  into  the  correct- 
ness of  the  findings  of  facts  reported  by  the  master,  I  think 
he  may  do  so,  in  accordance  with  the  long  established  prac- 
tice in  that  regard  in  this  State;  and  if  he  arrives  at  a  differ- 
ent result  than  the  master  did,  I  should  prefer  to  give  the 
greater  weight  to  his  conclusion,  even  though  he  did  not 
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see  and  hear  the  witnesses  testify.  I  do  not  think  that 
either  under  tho  statute  concerning  masters,  or  the  practice 
in  chancery  as  it  prevails  in  this  State,  the  findings  of  facts 
by  masters  in  causes  referred  to  them  by  a  general  order  to 
take  proofs  and  report  the  same  with  their  conclusions, 
should  be  given  such  controlling  effect  as  we  have  held;  and 
I  should  be  glad  to  retract  in  that  direction,  rather  than  to 
advance  under  the  lead  of  decisions  in  some  other  States, 
where,  perhaps,  different  powers  than  here  exist  may  have 
been  conferred  upon  masters,  either  by  statute  or  settled 
practice. 
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1.  Domestic  Relations — Presumptions  as  to  Ownership  of  Property 

of  Family, — The  law  presumes,  in  the  absence  of  evidence  to  the  con- 
trary, that  a  married  man  is  the  head  of  his  family,  and  that  the  prop- 
erty in  his  possession  is  his  own. 

2.  Nuisances — Noise  and  Smoke — Defenses. — Mere  noise  may  be  a 
nuisance,  and  smoke  and  vibration  of  machinery  aggravate  such  nui- 
sance, and  the  fact  that  others  in  the  same  vicinity  are  in  like  manner 
incommoded  is  no  answer  to  an  action  by  an  injured  party. 

3.  Value — What  Admissible  to  Prove. — Where  the  value  of  property 
is  in  question,  offers  to  buy  are  admissible  for  the  party  who  wishes  to 
keep  the  property,  the  good  faith  of  the  offer  and  the  ability  of  the  party 
making  the  same  to  pay  being  subject  to  inquiry. 

Trespass  on  the  Case,  for  a  nuisance.  Appeal  from  the  Superior 
Ck)urt  of  Cook  County;  the  Hon.  William  G.  Ewing,  Judge,  presiding. 
Heard  in  this  court  at  the  October  tei'm,  lb96.  Affirmed.  Opinion  filed 
January  7,  1897. 

George  P.  Merrick,  attorney  for  appellant. 

James  Maher,  attorney  for  appellee;  A.  W.  Browne,  of 
counsel. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court, 
The  law  presumes,  in  the  absence  of  evidence  to  the  con- 
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trary,  that  a  married  man  is  the  head  of  his  family,  and 
that  the  property  in  his  possession  is  his  own.  Smith  v. 
Slocum,  62  111.  354;  McVey  v.  McQuality,  97  111.  93. 

This  is  an  action  by  the  appellee  against  the  appellant 
for  damages  to  the  house  and  lot  of  the  appellee,  which  he 
had  occupied  with  his  family  for  twenty  years,  and  there- 
after let  to  tenants,  by  the  smoke,  noise  and  vibration  pro- 
duced by  the  manufacturing  establishment  of  the  appellant 
on  a  lot  near  to  the  premises  of  the  appellee — one  lot 
between. 

The  mere  noise  is  a  nuisance.  C,  M.  &  St.  P.  Ry.  v. 
Drake,  148  111.  226. 

The  smoke  and  vibration  aggravate  the  nuisance,  and  the 
fact  that  others  in  the  vicinitv  were  in  like  manner  incom- 
moded,  is  no  answer  to  the  action  of  the  appellee.  Wylie 
V.  El  wood,  134  111.  281. 

Except  as  to  the  damages,  which  was  a  question  for  the 
jury  upon  conflicting  testimony,  the  only  question  is  whether 
there  was  error  in  permitting  the  appellee  to  state  after  he 
had,  on  a  question  by  the  appellant,  testified  that  he  parted 
with  his  title  in  1892  for  $3,700,  that  in  1888  he  was  offered 
$4,500.  Under  the  Eminent  Domain  Act,  it  has  been 
decided  that  for  the  petitioner,  evidence  of  the  price  at  which 
other  property  in  the  neighborhood  was  offered  for  sale, 
was  competent.  C.  &  W.  I.  R.  R.  v.  Maroney,  95  111.  179. 
Much  more  would  such  offers  of  the  same  property  be 
competent;  and  if  for  the  party  who  wants  to  take  the  prop- 
erty, offers  to  sell  are  admissible,  then,  in  principle,  offers  to 
buy  must  be  admissible  for  the  party  who  wants  to  keep. 
The  good  faith  of  the  offer  and  the  ability  of  the  party 
making  the  offer  to  pay,  would  be  subject  to  inquiry. 

There  is  no  error,  and  the  judgment  is  affirmed. 
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William  Y.  Tascher  and  Centaur  Norelty  Mannfacturing 
Company  y.  George  W.  Timerman. 

1.  Courts  of  Equity— WtZZ  Not  Entertain  Frivolous  Controversies,— 
It  is  the  duty  of  a  court  of  equity  to  prevent  its  time  from  being  con- 
sumed in  frivolous  controversies,  to  the  detriment  of  suitors  who  are  en- 
titled to  its  attention,  and  it  will  decline  to  entertain  them,  although  the 
defendants  make  no  specific  objection  on  this  groimd  by  demurrer  or 
otherwise. 

2.  Corporations — Agreement  Concerning  Management  of.  Not  En- 
forced Specifically. — A  contract  between  two  parties  who  are  about  lo 
form  a  corporation,  in  regard  to  the  management  of  the  corporation, 
which  is  not  assented  to  by  other  persons  who  subsequently  acquire  inter- 
ests in  such  corporation,  will  not  be  specifically  enforced. 

Bill,  for  receiver  and  injunction.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 28,  1896. 

Wm.  R.  Wagnbr,  attorney  for  appellants. 

Louis  M.  Greeley,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion^  of  the  Court. 
October  22, 1895,  Tascher  and  Timerman  made  an  agree- 
ment as  follows : 

"  Agreement. 

William  V.  Tascher,  George  W.  Timerman, 

Mishawaka,  Ind.  Denver,  Col. 

In  consideration  of  the  sum  of  three  hundred  dollars  ($300) 
in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 
I,  William  V.  Tascher,  enter  into  an  agreement  with  George 
W.  Timerman  for  the  sale,  transfer  and  delivery  to  the  said 
G.  W.  Timerman,  of  one-half  interest  in  the  Centaur  Novelty 
Manufacturing  Co.,  of  Mishawaka,  Ind.,  same  being  duly  in- 
corporated, with  a  capital  stock  of  $25,000,  upon  the  follow- 
ing conditions : 

1st.    That  the  said  G.  W.  Timerman  is  to  place  the  sum  of 
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five  thousand  dollars  ($3,000)  into  the  treasury  of  the  Cen- 
taur Novelty  Manufacturing  Co.,  this  consideration  to  belong 
to  this  above  mentioned  corporation,  and  the  money  to  be 
e. upended  in  enlarging  and  extending  the  business  of  the  Cen- 
taur Novelty  Mfg.  Co.,  into  all  parts  of  the  United  States. 
The  principal  outlay  being  for  the  purpose  of  new  and  addi- 
tional machinery,  in  the  employment  of  traveling  salesmen, 
in  the  liberal  advertising  of  the  products,  in  the  payment  of 
labor,  in  the  purchase  of  raw  materials  for  the  manufacture 
of  the  products,  and  for  the  general  expenses  of  conducting 
the  business  of  the  Centaur  Novelty  Mfg.  Co. 

2d.  That  the  said  William  V.  Tascher  shall  assign  and  set 
over  to  the  Centaur  Novelty  Mfg.  Co.  the  patent  No. 
406,837,  which  he  now  owns,  and  also  that  he  will  assign  to 
the  said  Centaur  Novelty  Mfg.  Co.  any  improvements  upon 
the  said  patent  for  which  patents  may  be  secured.  That  the 
Centaur  Novelty  Mfg.  Co.  shall  have  exclusive  right  to  manu- 
facture and  sell  the  goods  that  are  produced  and  protected  by 
the  above  mentioned  patent,  in  all  markets  in  the  United 
States,  and  that  the  Centaur  Novelty  Mfg.  Co.  shall  at  no 
time  be  required  to  pay  a  royalty  or  tax  upon  the  same, 
other  than  to  pay  the  actual  cost  of  securing  the  new  patents. 

3d.  That  the  general  management  of  the  business  shall  be 
conducted  bv  W".  V.  Tascher  and  G.  W.  Timerman,  each  to 
share  the  same  and  alike  in  all  business  matters,  and  each  to 
receive  a  salary  of  one  hundred  dollars  ($100)  per  month, 
until  other  conditions  are  mutually  agreed  upon,  and  each 
is  to  devote  his  entire  time  and  energies  to  the  business  of 
the  Centaur  Novelty  Mfg.  Co.,  unless  otherwise  mutually 
agreed  upon. 

4th.  That  the  office  and  plant  of  the  Centaur  Novelty 
Mfg.  Co.  may  be  removed  from  its  present  quarters  to  any 
desirable  city  which  may  be  mutually  agreed  upon,  to  be  for 
the  best  interest  of  the  above  mentioned  company,  and  the 
expense  incurred  in  removing  shall  be  paid  by  the  above 
mentioned  company. 

5th.  That  the  consideration  of  three  hundred  dollars 
above  mentioned,  is  to  apply  upon  the  principal  consideration 
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of  five  thousand  dollars  ($5,000),  and  that  the  balance  of 
$4,700  shall  be  paid  into  the  treasury  of  this  above  men- 
tioned company  by  not  later  than  December  1,  1895. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  twenty-second  day  of  October,  1895. 

William  V.  Tasoher,         [Seal.] 
George  W,  Timerman.         [Seal.]" 

The  bill  herein  filed  by  Timerman  alleges  the  existence 
of  the  corporation;  that  $5,000  was  paid  by  the  wife  of 
Timerman  and  stock  transferred — five  shares  to  Timerman, 
ten  thousand  shares  to  the  wife,  twenty-four  hundred  and 
ninety-five  shares  to  another  man  of  the  same  name,  whose 
relationship,  if  any,  is  not  shown. 

The  offices  and  plant  of  the  company  were  brought  to 
Chicago  and  business  was  conducted  by  Tascher  and  Timer- 
man  until  July  1,  1896,  when  Tascher  turned  Timerman  out 
of  the  management  and  took  exclusive  control. 

Tliis  bill  is  filed  upon  the  theory  that  by  the  agreement  be- 
tween them,  Tascher  and  Timerman  were  partners  in  the 
management  of  the  company,  and  that  to  exclude  Timer- 
man  is  a  violation  of  their  agreement. 

The  bill  contains  much  criticism  upon  the  conduct  of 
Tascher  in  the  management  of  the  business,  and  upon  his 
capacity  as  such  manager,  but  no  charge  of  any  fraud  com- 
mitted or  intended  by  him  against  the  corporation. 

Now,  the  shares  of  this  corporation  are  one  dollar  each, 
nominally,  and  were  sold  at  the  price  of  fifty  cents  each;  so 
that  Timerman  has  an  interest  in  the  corporation  of  which 
the  utmost  extent  is  five  dollars. 

Merely  upon  the  ground  that  he  is  a  stockholder,  the 
stake  he  has  is  too  trifling  for  a  court  of  equity  to  take  cog- 
nizance of  the  case.     Dunnom  v.  Thomsen,  58  111.  App.  390. 

"  It  is  the  duty  of  the  court,  in  order  to  prevent  its  time 
from  being  consumed  in  frivolous  controversies,  to  the  det- 
riment of  suitors  who  are  entitled  to  its  attention,  to  decline 
to  entertain  them,  although  the  defendants  make  no  specific 
objection  on  this  ground,  by  demurrer  or  otherwise."  Chap- 
man V.  Banker  and  Tradesman  Co.,  128  Mass.  478. 
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There  is  no  allegation  that  any  other  stockholders  are 
dissatisfied,  and  if  they  were,  and  joined  as  complainants,  a 
court  of  equity  is  very  loth  to  take  upon  itself  the  conduct 
of  the  affairs  of  a  corporation.  Wheeler  v.  Pullman  Iron 
and  Steel  Co.,  43  III.  App.  620,  143  111.  197. 

We  are  not  prepared  to  say  what  should  be  done  if  the 
stock  of  a  corporation  is  equally  divided  between  holders 
who  are  adverse  to  each  other,  so  that  officers  can  not  be 
elected. 

The  claim  for  relief  is  put  by  the  complainant  upon  the 
ground,  quoting  from  his  brief,  that  "  The  contract  between 
Timerman  and  Tascher  was  in  substance  a  partnership 
agreement.  That  was  the  essence  of  the  contract,  and  the 
mere  fact  that  the  business  was  carried  on  under  the  form 
of  a  corporation  was  an  unimportant  detail,  as  far  as  this 
case  is  concerned.  Timerman  is  entitled  to  the  usual 
equitable  relief  accorded  in  cases  where  one  partner,  in  viola- 
tion of  the  partnership  agreement,  excludes  the  other  from 
participation  in  the  business.  That  relief  is  an  accounting 
and  a  distribution  of  assets  after  paying  debts — substantially 
the  relief  prayed  in  appellee's  bill.  A  court  of  equity  will 
not  be  prevented  from  granting  that  relief  by  the  fact  that 
the  business  is  conducted  under  corporate  forms,  even  if  the 
incorporation  be  in  a  foreign  State.  Except  when  the  rights 
of  creditors  are  involved  the  shareholders  own  the  corpora- 
tion and  its  assets,  and  a  court  of  equity  would  have  no 
hesitation  in  dividing  these  assets  among  shareholders  in  the 
interest  of  justice  and  right." 

But  the  bill  does  not  show  that  the  other  stockholders 
ever  knew  that  they  were  to  be,  much  less  ever  assented  to 
be,  mere  servants  without  interest,  of  Tascher  and  Timer- 
man,  and  that  their  respective  holdings  of  stock  gave  them 
no  rights  in  the  corporation. 

For  aught  that  appears,  everybody  holding  stock,  except 
Timerman,  regards  the  corporation  as  a  real  entity,  having 
its  corporate  actual  existence,  and  themselves  as  having 
valuable  interests  in  it  as  such  corporation. 

Against  their  will  Timerman  has  no  claim  that  the  busi- 
ness of  the  corporation  shall  cease,  and  that,  practically,  it 


67  m\ 

f90    245 


572  Ippellate  Courts  op  Illinois. 

Vol.  67.]  Howard  v.  Boyd. 

shall  be  destroyed  by  depriving  it  of  the  means  to  prosecute 
its  business. 

The  contract  between  Tascher  and  Timerman  is  not  one 
which  a  court  of  equity  will  specifically  enforce,  and  for  any 
injury  which  Timerman  has  sustained,  by  a  breach  of  it,  a 
court  of  law  is  open  to  him.  We  express  no  opinion  as  to 
what  may  be  done  by  amendments  of  the  bill. 

As  the  complainant  had  no  standing  in  a  court  of  equity, 
the  order  of  the  Circuit  Court  appointing  a  receiver,  from 
which  order  this  appeal  -was  taken,  was  wrong,  if  it  stood 
by  itself;  but  fifteen  days  before  that  order  was  made,  an 
injunction  was  allowed  which  in  effect  prevents  Tascher 
from  carrying  on  the  business  of  the  corporation,  and  from 
that  order  there  is  no  appeal. 

A  receiver  is  therefore  necessarv  unless  the  court  below 
voluntarily  retraces  its  steps,  and  the  order  appealed  from  is 
affirmed  at  appellant's  costs. 


Michael  J.  Howard^  Impleaded^  etc.^  t.  Charles  L.  Boyd. 

1.  Appeal — From  an  Order  Dismissing  a  Cross-Bill. — An  order  did- 
missing  a  cross-bill  is  but  interlocutory  and  not  appealable. 

2.  Same — Final  Disposition  of  the  Cause  Below.— A  cause  must  be 
finally  disposed  of  in  the  court  below  before  either  party  can  cany  it  to 
the  AppeUate  Court  and  assign  error  in  the  record. 

Bill,  to  remove  clouds  from  title.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  189G.  Appeal  dismissed.  Opinion  filed 
December  28, 1896. 

Thompson,  Dblamater  &  Clark,  attorneys  for  appellant, 

Jenkins  &  Loughridgb,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  deliyebbd  the  opinion 
of  the  Court. 

This  is  an  appeal  from  aji  order  of  the  Circuit  Court  sus- 
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tainino^  a  demurrer  to,  and  dismissing  for  want  of  equity,  the 
cross-bill  and  amended  cross-bill  of  the  appellant  filed  in  a 
certain  cause  in  chancery,  wherein  the  appellee  was  com- 
plainant, and  said  appellant,  and  others,  were  defendants. 

The  cause  upon  the  original  bill  remained  undisposed  of, 
and  is  still  pending  in  the  Circuit  Court.     * 

The  order  dismissing  the  cross-bills  was  but  interlocutory, 
and  was  not  appealable. 

It  is  apparent,  from  an  examination  of  it,  that  the  original 
bill,  which  was  exhibited  in  the  Circuit  Court  for  the  purpose 
of  having  a  certain  lease  and  two  certain  quit-claim  deeds 
of  the  leasehold  estate  declared  null  and  void,  set  aside, 
delivered  up  and  canceled,  remains  undisposed  of  in  respect 
to  all  the  material  issues  presented  by  it;  and  it  may  be  added, 
without  prejudice  to  the  future  litio^ation  under  the  original 
bill,  that  at  least  some  of  the  issues  presented  by  the  cross- 
bill may  yet  be  litigated  under  the  answer  of  the  appellant  to 
the  original  bill. 

It  is  therefore  manifest  that  to  permit  this  appeal  from 
thedecree  dismissing  the  cross-bill  to  stand  for  consideration 
upon  its  merits,  would  have  no  effect  to  settle  all  the  rights 
of  the  parties  that  are  involved  in  the  litigation,  and  would 
permit  the  case  to  bo  considered,  as  has  been  said,  by  piece- 
meal, a  practice  not  allowable,  as  has  been  often  decided  by 
our  courts. 

"A  cause  must  be  finally  disposed  of  in  the  court  below 
before  either  party  can  carry  it  to  the  Appellate  Court  and 
assign  errors  in  the  record."  Sholty  v.  Sholty,  140  111.  81; 
Fleece  v.  Russell,  13  111.  31;  Cunningham  v.  Loomis,  17  111. 
555;  French  v.  Bellows  Falls  Savings  Institution  p.  179, 
this  volume. 

The  appeal  is  dismissed. 
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Krueger. 

1.  Errors — When  Immaienal, — When  the  only  question  is  as  to  the 
amount  of  damages,  errors  which  do  not  affect  the  question  of  damages 
are  immaterial. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Aflfirmed.  Opinion 
filed  January  7,  1897. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  appel- 
lant. 

Jas.  B.  McCracken  and  Albert  M.  Cross,  attorneys  for 
appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

November  13,  1893,  the  appellee  was  a  single  woman, 
a.fi^ed  twenty-five  years,  and  a  passeno^er  upon  the  Milwaukee 
avenue  line  of  cable  cars  of  the  appellant.  Part  of  the 
construction  of  the  road  consists  of  manholes  about — as  the 
witness  for  the  appellant  testified — one  hundred  feet  apart 
between  the  slot  rail  and  the  side  rail,  "used  to  clean  out 
the  cable."  Such  holes  have  a  movable  cover  of  iron,  vari- 
ously described  as  from  two  to  five  feet  long — the  latter 
being  probably  nearest  the  fact. 

She  was  standing  in  a  crowded  car,  as  were  about  a  dozen 
others,  holding  on  to  a  strap — the  car  going  rapidly — when 
the  cover  and  car  came  into  collision,  and  the  car  stopped, 
throwing  the  standing  passengers  to  the  floor,  and  injuring 
the  appellee. 

In  such  a  case  the  only  question  is  as  to  the  amount  of 
damages,  and  any  errors — if  errors  there  were — which  did 
not  affect  the  damages,  are  immaterial.  The  damages 
awarded  were  $1,125 — a  result  which  the  appellant  may  well 
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regard  as  a  happy  escape,  when  a  young  woman  passenger 
claims  damages  for  a  personal  injury  resulting  from  a  de- 
fect in  the  vehicle  or  track  of  the  carrier. 
The  judgment  is  affirmed. 


Original  Typewriter  Circular  Co.  v.  Charles  ¥.  Buehler. 

1.  Practice — Verified  Plea  and  Affidavit  of  Merita, — Where  the 
plaintiff  in  an  action  of  assumpsit  Hied  with  his  declaration  an  affidavit 
stating  the  amount  due  as  pro^^ided  by  the  statute,  and  the  defendant 
filed  a  verified  special  plea  witiiout  an  affidavit  of  merits,  a  motion  to 
strike  the  plea  from  the  files  because  no  affidavit  of  merits  had  been 
filed  was  properly  sustained,  and  the  plea  having  been  stricken  from  the 
files,  judgment  was  rightly  entered  for  the  plaintiff  by  default. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Decem- 
ber 28,  1896. 

Statement  of  the  Case. 

This  was  an  action  in  assumpsit  by  appellee  to  recover 
on  a  note  for  $250.  The  plaintiff  filed  with  his  declaration 
an  affidavit  stating  an  amount  due,  etc.,  as  provided  by 
statute.  A  verified  special  plea  without  an  affidavit  of  mer- 
its, was  filed  by  the  defendant.  A  motion  was  made  to 
strike  the  plea  from  the  files,  because  no  affidavit  of  merits 
had  been  filed,  the  plea  being  simply  sworn  to.  This  motion 
was  sustained,  and  the  plea  beino^  stricken  from  the  files, 
the  default  of  the  defendant  was  entered  and  judgment  for 
the  plaintiff. 

James  M.  Cleaver,  attorney  for  appellant. 

JoHNsoK  &  McDannold,  attomeys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  insists  that  the  character  of  its  plea  is  to  be 
determined  by  its  conclusion,  and  that  it  is  in  abatement. 
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If  this  be  80,  yet  appellant  was  required  to  file  with  its 
plea  an  affidavit  of  merits.  Truesdell  v.  Hunter,  28  111. 
App.  292. 

Not  having  done  so,  its  plea  was  properly  stricken  from 
the  files.     Filkins  v.  Byrne,  72  111.  101. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


District  Grand  Lodge  No.  4,  0.  E.  8.  B.^  t.  Bosa  Menken. 

1.  Mutual  Benefit  Associations— Eirpufoton  of  Menibers.^To 
prove  the  expulsion  of  a  member  of  a  mutual  benefit  association,  an 
expulsion  in  compliance  with  the  law  of  the  association  must  be  shown. 

2.  Same — Insufficient  Notice  of  Proceedings  to  Suspend  Member, — 
When  the  laws  of  a  mutual  benefit  association  required  a  notice  that  if 
the  arrears  of  dues  were  not  paid  on  or  before  the  first  regular  meeting 
of  tlie  following  month  the  member  would  stand  suspended,  and  the 
notice  given  was  to  appear  in  the  lodge  hall  at  the  meeting  to  pay,  and 
that  in  case  of  non-appearance,  such  member  would  be  suspended,  the 
notice  was  held  insufficient,  as  under  the  law  such  member  might  send 
the  money  on  or  before  such  meeting,  but  under  the  notice  he  must  go 
there  in  person. 

8.  Interest — Mistakes  in  the  Calculation  of — The  question  as  to 
whether  interest  was  calculated  without  mistake  must  be  raised  in  the 
court  below.  It  can  not  be  inquired  into  in  the  Appellate  Court  for  the 
first  time. 

Assumpsit,  on  a  certificate  of  a  mutual  benefit  association.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Henby  V.  Free- 
man, Judge,  presiding.  Heard  in  this  court  at  the  October  term,  IBOO. 
Affirmed.     Opinion  filed  December  28,  1896. 

Jesse  Lowenhaupt  and  B.  J.  Samuels,  attomeys  for  ap- 
pellant; Philip  W.  Feey,  of  counsel. 

MoRAN,  Kraus  &  Maybb,  attorneys  for  appellee. 

Mr.  Justice  Gaby  delivered  the  opinion  of  the  Coukt. 

The  only  question  in  this  case  is  whether  Morris  Menken 
was,  at  the  time  of  his  death,  a  member  of  the  appellant 
lodge. 
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He  was  once  a  member,  but  the  lodge  claims  that  he  had 
been  suspended  before  his  death. 

The  section  of  the  constitution  of  the  lodge  relating  to  the 
question  is : 

"  It  shall  be  the  duty  of  the  secretary  of  each  lodge  to 
report  at  every  regular  meeting  the  name  of  any  member 
who  is  thirty  days  in  arrears  for  non-payment  of  dues  and 
assessments.  He  shall  thereupon  notify  such  member  in 
writing  that  if  not  paid  on  or  before  the  first  regular  meet- 
ing of  the  following  month,  he  shall  stand  suspended  from 
all  rights  and  privileges  of  the  order  without  further  notice 
or  action  upon  the  part  of  the  lodge." 

One  notice  given  was  : 

"  Mr.  M.  Menken,  Dear  Sir  and  Brother :  You  are  hereby 
notified  to  appear  at  our  next  regular  meeting,  May  3,  1891, 
in  the  lodge  hall  at  406-408  Milwaukee  avenue,  in  the  after- 
noon, at  2  p.  M.,  to  pay  the  arrearage  of  $4.50.  In  case  of 
not  appearing  you  will  be  suspended  from  the  lodge.  In 
truth,  love  and  justice, 

A.  B.  Wolf,  Secretary." 

May  3,  1891,  no  quorum  of  the  lodge  met,  nor  did  Men- 
ken appear. 

The  secretary  testified :  "  Immediately  after  the  meet- 
ing in  May,  I  notified  Menken  of  his  arrears  of  $10.50, 
by  mailing  a  letter  to  him  like  the  one  I  sent  him  before, 
except  that  it  was  $10.50  instead  of  $4.50.  It  was  addressed 
to  the  same  address,  and  the  envelope  contained  my  return 
card.    The  letter  was  not  returned  to  me." 

As  to  the  first  notice,  the  secretary  testified:  "The 
letter  was  dated  April  7,  1891,  and  contained  the  seal  of  the 
lodge.  I  was  secretary  of  the  lodge  at  the  time  the  letter 
was  written.  I  sent  the  notice  on  the  day  of  the  meeting, 
the  first  Sunday  in  April  or  the  day  following.  This  notice 
was  sent  to  Menken  by  mail.  I  put  it  in  the  mail  box.  I 
have  my  direction  on  each  envelope.  It  says  *  If  not  called 
for  return  to  A.  B.  Wolf,  130  Fullerton  Avenue,  City.'  I 
addressed  the  envelope  containing  the  notice  to  ^  M.  J.  Men- 
ken, 17  Upton  Street,  City,'  which  was  Menken's  address  at 

Vol.  LXVII  37 


578  Appellate  Courts  of  Illinois. 

Vol.  67.]     Dist  Grand  Lodge  No.  4,  O.  K.  S.  B.,  v.  Menken. 

that  time.  I  deposited  the  envelope  containing  the  notice 
in  the  mail  box  opposite  my  home.  The  letter  was  never 
returned  to  me." 

The  brief  of  the  appellant  argues  that  it  ought  to  have 
been  permitted  to  prove  a  conversation  between  the  secre- 
tary and  Menken,  in  which  the  latter  acknowledged  receipt 
of  notice;  but  the  abstract  shows  that  the  question  calling 
for  such  conversation  was  withdrawn  by  appellant,  the  at- 
torney stating,  "  I  think  m^^self  it  is  not  competent." 

The  rule  established  by  several  cases  in  this  State  is,  that 
to  prove  an  expulsion  of  a  member  of  a  mutual  benefit  soci- 
ety, an  expulsion  in  compliance  with  the  law  of  the  society 
must  be  shown.  High  Court  of  Independent,  etc.,  v.  Zak, 
136  lU.  185. 

Here  that  law  required  a  notice  that  if  the  arrears  were 
"  not  paid  on  or  before  the  first  regular  meeting  of  the  fol- 
lowing month,"  the  member  would  "  stand  suspended."  The 
notice  to  Menken  was  to  appear  in  the  lodge  hall  at  that 
meeting  to  j)ay,  and  that  "  in  case  of  not  appearing  you  will 
be  suspended." 

Under  the  law  he  might  send  the  money  on  or  before  the 
meeting;  under  the  notice,  he  must  go  in  person  to  the 
meeting. 

So,  waiving  all  question  whether  the  proof  of  the  contents 
and  sending  of  the  notice  is  sufficient,  it  is  at  least  proved 
that  no  such  notice  as  the  law  required  was  sent.  Mueller  v. 
U.  S.  Mut.  Ace,  51  111.  App.  40,  S.  C,  151  111.  254,  is  in  prin- 
ciple the  same  as  this  case.  The  appellee  was  the  bene- 
ficiary in  a  certificate  issued  by  the  appellant  to  her  husband, 
Morris  Menken.  She  sued  and  obtained  judgment,  and  that 
judgment  is  affirmed. 

Whether  the  court  calculated  interest  without  mistake, 
was  not  made  a  question  below^  and  can  not  be  inquired  into 
here  for  the  first  time. 
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Frank  G.  Logan  et  al.  y.  Bennis  F.  Sibley  et  al. 

1.  Attachments— Pfea  Denying  the  Affidavit  Amendable, — ^A  plea, 
under  section  27,  chapter  11,  R.  S.,  entitled  **  Attachments,"  denying  the 
affidavit  upon  which  the  attachment  issued,  is  neither  in  name  nor 
in  effect  a  plea  in  abatement.  In  cases  of  original  attachments  it  is  a 
dilatory  plea,  but  is  amendable  under  the  present  law. 

2.  Same — When  they  do  Not  Lie  Against  the  Owners  of  Patent  Rights, 
— A  patent  is  the  intangible  right  to  a  monopoly  of  the  patented  device, 
covering  the  whole  territory  of  the  United  States,  and  an  attachment 
will  not  lie  against  such  owner  upon  the  grounds  that  he  is  about  to  re- 
move the  same  from  the  State. 

Attachment. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.    Opinion  filed  December  28,  1898. 

Hamline,  Soott  &  Lord,  attorneys  for  appellants. 

Charles  B.  Wood  and  Hor-^ok  S.  Oakley,  attorneys  for 
appellees. 

Mr.  J  usTioB  Gary  delivered  the  opinion  of  the  Court. 

The  appellants  commenced  this  suit  against  Sibley,  by 
attachment,  and  their  first  complaint  is  that  the  court  per- 
mitted Sibley  to  amend  his  plea  first  put  in  under  Sec.  27, 
Ch.  11,  "Attachments,"  denying  the  affidavit  upon  which  the 
attachment  issued.  Before  the  present  law  of  1872,  the  plea 
was,  in  name  and  effect,  a  plea  in  abatement.  E.  S.,  1845, 
Ch.  9,  Sec.  8;  Eddy  v.  Brady,  16  Bl.  306. 

But  under  the  law  now  in  force,  it  is  neither  in  name,  nor 
in  effect,  a  plea  in  abatement,  though  it  is  a  dilatory  plea 
in  cases  of  original  attachments,  and  therefore  the  plaint- 
iff should  always,  if  he  wants  speed,  make  his  attachments 
in  aid,  under  Sec.  31.     Schulenburg  v.  Farwell,  84  Bl.  400. 

Such  a  plea  is,  under  the  present  law,  amendable.  Mc- 
Farland  v.  Clay  pool,  128  111.  397,  does  not  decide,  but  im- 
plies, that  proposition. 

The  brief  of  the  appellant  states  "  the  only  clear  asset " 
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Sibley  **  had  in  Illinois  were  these  patents  for  improvements 
in  grain  ma,chinery."  If  a  patent  is  considered  as  the  paper 
on  which  it  is  written,  it  may  be  carried  about — removed; 
but  considered  as  property,  it  is  the  intangible  right  to  a 
monopoly  of  the  patented  device,  covering  the  whole  terri- 
tory of  the  United  States  wherever  the  owner  may  be.  An 
owner  may  make  a  fraudulent  disposition  of  it,  or  may  be 
about  so  to  do,  but  the  aflldavit  did  not  state  either  of  those 
grounds.  It  was  only  upon  allegations  of  removal  of  prop- 
erty from  the  State  that  the  attachment  was  sued  out,  under 
the  third  and  fourth  clauses  of  Sec.  1  of  the  attachment 
act.  The  only  property  Sibley  had  having  no  location, 
no  more  than  has  the  law  under  which  the  patents  issued, 
he  could  not  remove  it,  and  therefore  there  was  no  ground 
for  the  attachment.  The  appellants  took  judgment  for  the 
debt  due  to  them,  and  that  was  all  that  they  were  entitled 
to. 

If  any  irregularities  occurred  during  the  proceedings  in 
the  Superior  Court,  the  appellants  were  not  injured  and  can 
not  complain.  Dilworth  v.  Curts,  139  111.  508;  Primley  v. 
Shirk,  163  Ibid.  389. 

The  judgment  is  affirmed. 


Cornelias    S.  Richey,  Adm'r,  etc.,  of  Wm.  J.  Turner, 
deceased,  v.  Hector  M.  Sinclair  et  al. 

1.  MOKTOXGE—Must  Show  Whois  the  Creditor.— A  mortgage  which 
does  not  name  the  mortgagee  and  which  contains  nothing  to  show  who 
is  the  creditor,  so  that  such  lack  may  be  supplied  by  reference,  is 
void,  and  a  recital  that  the  mortgage  is  given  to  secure  a  note  payable 
to  the  order  of  A,  is  not  sufiicient,  as  such  a  note  may  be  the  property  of 
some  other  party, 

2.  Demurrers — What  Questions  Can  be  liaised  by. — ^A  mortgage  con- 
veyed one  acre  of  land  in  the  northwest  comer  of  block  twenty-seven, 
etc. ;  the  block  was  intersected  by  a  road  extending  from  its  northwest 
to  its  southeast  corner.  Held,  that  the  question  whether  the  acre  shall 
be  partly  in  the  road,  or  enough  on  each  side  to  make  an  acre,  can  not  be 
raised  by  demurrer. 
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Bill,  to  foreclose  mortgage.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  December  28, 
1896. 

Bassett  &  Basbett  and  J.  Edwards  Fat,  attorneys  for 
appellant 

H.  T.  &  L.  Helm,  Parker  W.  Tbfft  and  Bowbn  W. 
Schumacher,  attorneys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

It  is  not  necessary  for  the  purposes  of  this  opinion,  that 
it  be  shown  how  the  parties  are  interested  in  the  question 
to  be  decided. 

This  appeal  is  from  a  decree  dismissing,  upon  demurrer, 
a  bill  filed  to  foreclose  as  a  mortgage,  an  instrument,  the 
operative  words  of  which  are  as  follows : 

"  This  indenture,  made  this  thirtieth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
nine,  between  John  A.  Van  Pelt,  of  the  city  of  Chicago,  in 
the  county  of  Cook  and  State  of  Illinois,  of  the  first  part, 

and  ,  of  the  second  part;  whereas,  the  said 

party  of  the  first  part  is  justly  indebted  to  the  said  party  of 
the  second  part  in  the  sum  of  one  thousand  dollars,  secured 
to  be  paid  by  a  certain  promissory  note,  bearing  even  date 
herewith,  payable  six  months  after  its  date,  at  Aledo,  Mercer 
County,  Illinois,  with  interest  at  eight  per  cent  per  annum, 
to  the  order  of  William  J.  Turner. 

Now,  therefore,  this  indenture  witnesseth,  that  the  said 
party  of  the  first  part,  for  the  better  securing  the  payment 
of  the  money  aforesaid,  with  interest  thereon,  according  to 
the  tenor  and  effect  of  the  said  promissory  note  above  men- 
tioned and  also  in  consideration  of  the  further  sum  of  one 
dollar,  to  me  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  remised,  aliened  and  conveyed,  and 
by  these  presents  do  grant,  bargain,  sell,  remise,  alien  and 
convey  unto  the  said  party  of  the  second  part,  his  heirs  and 
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assigns  forever,  all  the  following  parcel  of  land  situated  in 
Cook  county,  Illinois:  one  acre  ofl  and  of  the  northwest 
corner  of  block  twenty-seven,  in  South  Lawn,  being  a  sub- 
division of  the  south  half  of  section  8,  T.  36,  N.,  R.  14  east, 
in  Cook  county,  aforesaid. 

To  have  and  to  hold  the  same  unto  the  said  party  of  the 
second  part,  his  heirs,  assigns,  etc.  Provided  always,  that 
if  the  said  party  of  the  first  part  shall  well  and  truly  pay 
to  the  said  party  of  the  second  part  the  aforesaid  sum  of 
money,  in  manner  specified  in  the  above  mentioned  promis- 
sory note,  according  to  the  true  intent  and  meaning  thereof, 
then  these  presents  shall  be  void." 

There  is  nothing  to  show  who  was  the  creditor,  so  that 
the  lack  of  the  name  of  the  mortgagee  may  be  supplied  by 
reference.  A  note  "  to  the  order  of  William  J.  Turner " 
may  be  the  property  of  Jones,  Smith  or  Brown.  In  prin- 
ciple, this  case  is  the  same  as  Disque  v.  Wright,  49  la.  538. 

There  is,  and  was  at  the  time  when,  etc.,  a  road  eighty 
feet  wide  running  diagonally  through  the  block  from  the 
northwest  to  the  southeast,  and  the  corners  of  the  parallelo- 
gram which  would  be  described  by  extending  the  sides  of 
the  block  into  the  road,  are  near  "  the  middle  of  the  road." 

But  the  question  of  whether  the  acre  shall  be  partly  in 
the  road,  or  enough  on  each  side  to  make  an  acre,  can  not 
be  raised  bv  demurrer. 

If  the  appellant  is  entitled  to  any  relief,  his  bill  is  not 
wholly  without  foundation. 

Van  Pelt  is  not  made  defendant,  but  that  was  not  assigned 
as  ground  of  demurrer.     1  Dan.  Ch.  288. 

As  the  instrument  was  on  record,  the  appellees  could 
hardly  claim  as  purchasers  without  notice,  but  if  they  could, 
that  defense  could  not  be  made  by  demurrer.  Sugden,  Ven. 
&  Pur.,  Ch.  25. 

The  decree  is  affirmed,  upon  the  single  ground  that  the 
instrument  is  void,  because  there  is  no  mortgage  expressed 
or  implied. 
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Park  National  Bank  of  Chicago  t.  William  G.  NiMack. 

1.  Banks— J^ec*  of— Failure  o/.— The  failure  of  a  bank  and  the 
seizure  thereof  by  the  comptroller  of  the  currency  ends  the  exercise  of 
volition  by  the  officers  of  the  bank,  stops  the  payment  of  checks, 
matures  all  demand  notes  held  by  the  bank,  and  applies  to  the  payment 
of  such  notes,  all  balances  on  the  books  of  the  bank,  standing  to  the 
credit  of  the  makers  of  the  notes. 

Assumpsit,  on  a  check.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed.  Opinion  filed  January  7, 
1897. 

William  Brace  and  John  T.  Eichards,  attorneys  for 
appellant;  Defrees,  Brace  &  Eitter,  of  counsel. 

James  S.  Harlan  and  S.  S.  Greoory,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  had  a  check  upon  the  appellant,  drawn  by 
parties  who  were  indebted  to  the  appellant  upon  demand 
notes  in  a  much  larger  sum  than  then  stood  to  their  credit 
on  the  books  of  the  appellant.  Before  the  check  was  pre- 
sented the  appellant  failed,  and  was  taken  possession  of 
by  the  comptroller  of  the  currency. 

We  are  furnished  with  no  argument  or  authorities  as  to 
the  effect  that  the  failure  of  the  bank,  and  the  seizure  by 
the  comptroller,  had;  but  in  our  judgment,  it  ended  the 
exercise  of  volition  by  the  officers  of  the  bank,  stopped 
the  payment  of  all  checks,  matured  all  demand  notes  held 
by  the  bank,  and  applied  to  the  payment  of  such  notes  all 
balances  on  the  books  of  the  bank  standing  to  the  credit 
of  the  makers  of  the  notes. 

Whatever  the  officers  of  the  bank,  if  solvent,  might  have 
done  for  the  interest  of  the  bank  in  relation  to  such  notes 
and  balances  before  the  check  was  presented,  was  done  by 
the  law  when  the  comptroller  seized* 
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In  three  States,  Illinois,  Iowa  and  South  Carolina,  only, 
could  this  question  arise  under  a  system  of  which  the  com- 
mon law  is  the  basis,  for  it  is  only  in  those  States  that  the 
holder  of  a  check  has  a  right  of  action  upon  it  against  the 
bank  on  which  it  is  drawn,  in  case  of  a  wrongful  refusal  to 
pay,  and  it  is  only  in  case  of  a  wrongful  refusal  that  he  can 
sue. 

It  can  not  be  contended  that  if  the  drawers  of  the  check 
in  suit  had  themselves  presented  it  over  the  counter,  the 
appellant,  being  solvent,  might  not  have  rightfully  refused 
to  pay,  and  would  have  been  liable  to  no  such  action  as 
was  maintained  in  Schaflfner  v.  Ehrman,  37  111.  App.  340; 
S.  C,  139  111.  109. 

There  is  a  good  deal  of  discussion  of  somewhat  similar 
questions,  growing  out  of  the  failure  of  the  Fidelity  Na- 
tional Bank  of  Cincinnati  in  Armstrong  v.  Warner,  49  Ohio 
J3t.  376,  and  King  v.  Armstrong,  60  Ibid.  222. 

The  appellee  had  no  claim  upon  the  bank,  and  the  judg- 
ment in  his  favor  is  reversed. 

As  he  had  no  cause  of  action,  the  case  is  not  remanded;  a 
oourse  we  adopted  as  to  errors  of  law  in  C,  M.  &  St.  P. 
Ky.  V.  Hoyt,  60  111.  App.  583,  sanctioned  in  the  same  case 
under  the  name  of  Dunlap  v.  C,  M.  &  St.  P.  Ry.,  151  111. 
409. 


Frank  H;  Hebard  and  Bomaine  Blakeslee^  copartners^ 
etc.^  as  Hebard  &  Blakeslee^  v.  Ella  Blegel. 

1.  Expressmen— I/iaWZtYy  for  Loss  of  Trunk—Notice  of  Contents.— 
An  expressman  who  transports  a  trunk,  knowing  it  to  be  the  luggage  of 
a  passenger,  can  not  set  up  as  a  defense  in  a  suit  for  the  value  of  such 
trunk  and  its  contents,  where  they  correspond  with  the  condition  in  life 
of  the  passenger,  that  some  of  the  articles  were  not  proper  freight  or 
baggage,  because  the  circumstances  give  notice. 

2.  Same— When  Liable  as  Carrier  of  Ba^fgage. — Expressmen  trans- 
porting the  luggage  of  passengers  from  or  to  the  depot  of  a  carrier  of  pas- 
sengers, are  liable  for  injury  to,  or  loss  of  such  luggage,  as  carriers  of 
baggage  and  not  as  carriers  of  freight    The  circumstances  notify  them 
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that  they  are  carrying  the  luggage  of  some  one  who  has  it  as  a  passenger; 
they  have  the  same  notice  that  a  passenger  carrier  has  of  the  contents 
of  the  luggage,  and  their  liability  should  be  governed  by  the  same  rule. 
8.  EvroENCE— Oa?n€r  May  Swear  to  Value  of  Property. — A  person 
suing  an  expressman  for  the  loss  of  a  trunk  and  its  contents  may 
properly  be  allowed  to  testify  to  the  value  thereof,  for  a  person  is  pre- 
sumed to  know  the  value  of  his  own  belongings. 

Trespass  on  the  Case,  for  the  loss  of  a  trunk  and  contents.  Appeal 
from  the  Superior  Ck>urt  of  Cook  County;  the  Hon.  Philip  Stein,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  January  7,  1897. 

Newell  &  Hbldman  and  James  H.  Yan  Horn,  attorneys 
for  appellants. 

Charles  B.  Wood  and  Hobaob  S.  Oaklby,  attorneys  for 
appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

October  16,  1893,  the  appellee,  with  two  companions, 
arrived  in  Chicago  by  the  Pennsylvania  railroad,  and  the 
checks  for  their  luggage  were  delivered  to  the  appellants, 
who  were  expressmen  and  delivered  trunks  from  depots  to 
hotels.  They  received  the  luggage,  but  did  not  deliver  her 
trunk  at  the  hotel  designated. 

.  The  circumstances  of  the  loss  need  not  be  stated;  they  do 
not  indicate  any  moral  delinquency  by  the  appellants  or 
their  servants. 

The  court  instructed  the  jury  that  the  appellants  were 
liable  only  "  as  carriers  of  freight  and  not  of  baggage." 
Whether  that  is  a  correct  statement  of  the  law  applicable 
to  carriers  of  passengers'  luggage  from  the  depot  of  one  pas- 
senger carrier  to  that  of  another,  or  to  or  from  such  depots 
from  or  to  hotels  or  private  houses,  may  be  doubted.  The 
circumstances  notify  them  that  they  are  carrying  the  lug- 
gage of  one  who  has  it  as  such  passenger.  Having  such 
notice,  the  expressman  has  the  same  notice  that  a  passenger 
carrier  has  of  the  contents  of  the  luggage,  and  his  liability 
should  be  governed  by  the  same  rule.  The  only  contest 
here,  is,  first,  whether  the  contents  of  the  trunk — being  only 
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such  as  a  lady  having  a  fair  share  of  the  luxuries  of  life 
would  carry  when  visiting  the  World's  Fair — were  such  as 
the  appellants  would  be  responsible  for;  and,  second, 
whether  her  testimony — she  not  being  a  dealer-  -was  com- 
petent as  to  value. 

Now  on  the  first  point- — whether  as  carrier  of  freight  or 
passenger  luggage — the  appellants  had  notice  that  it  was  the 
luggage  of  a  passenger,  that  it  was  an  even  chance  that  the 
passenger  was  a  lady,  and  thus  they,  in  carrying  her  lug- 
gage, took  the  risk  that  she  would  carry  luggage  corre- 
sponding to  her  condition  in  life;  and  therefore  they  can 
not  set  up  as  a  defense  that  some  of  the  articles  were  not, 
in  the  absence  of  notice  of  the  contents,  proper  freight  or 
baggage,  because  the  circumstances  gave  notice,  and  the 
contents  were  not  of  kind  or  value  unusual.  Hutchinson  on 
Carriers,  Sec.  61,  n.  3. 

Aside  from  the  detail  which  the  appellee  gave  of  her 
experience,  she  is  presumed  to  know  the  value  of  her  own 
belongings.     Parmalee  v.  Kaymond,  43  111.  App.  609. 

There  is  no  error,  and  the  judgment  is  aflBlrmed. 


John  Yore  t.  Mary  Cook  and  the  Estate  of  Ellen  E.  Tore^ 

Deceased. 

1.  Personal  Property— TTTia*  Does  Not  Change  Ckaracter  o/.— That 
a  particular  fund  was  derived  from  real  estate  as  the  result  of  the  con- 
demnation of,  and  payment  for  such  real  estate,  does  not  affect  its  char- 
acter wlien  received  in  money  by  the  original  owner  of  the  land,  al- 
though the  condemnation  proceedings  are  still  pending  in  the  Supreme 
CJourt  on  appeal. 

2.  Sake— Distribution  of,  is  According  to  Tmw  of  Deceaseds  Domi- 
cile,— Personal  property  is  distributed  in  accordance  with  the  law  of  the 
testator's  domicile. 

3.  Same— TFTiai  Does  Not  Change  Character  o/.— The  fact  that  per- 
sonal property  is  held  in  trust  by  a  party  living  in  this  State  for  the 
benefit  of  a  person  living  in  another  State  does  not  change  its  character 
or  situSt  nor  does  the  fact  that  it  may  be  taxed  here;  it  is  still  personal 
property  descendible  in  accordance  with  the  law  of  the  domicile  of  the 
beppficial  owner. 
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In  Probate. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1896,    Affirmed.    Opinion  filed  January  7,  1897. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
reversing  an  order  of  the  Probate  Court.' 

The  point  involved  concerns  the  distribution  of  a  certain 
asset  of  $14,04:4:  in  the  hands  of  the  executor  of  the  last  will 
of  Ellen  E.  Yore.  The  Probate  Court  found  "  that  distri- 
bution of  the  assets  of  the  estate  of  Ellen  E.  Yore,  deceased, 
should  be  according  to  the  statutes  of  the  State  of  Illinois." 
This  finding  vras  reversed  by  the  Circuit  Court,  it  finding 
that  the  asset  in  question  should  be  distributed  in  accord- 
ance with  the  laws  of  Michigan.  The  facts  submitted  to 
the  court  were  as  follows : 

Ellen  E.  Yore  died  testate,  without  issue,  July  3,  1893; 
John  Yore,  the  appellant,  is  her  surviving  husband,  and  the 
domicile  of  both  was,  at  the  time  of  her  death,  in  St.  Joseph, 
Michigan.  On  April  6,  1893,  the  Circuit  Court  of  Cook 
County,  Illinois,  rendered  a  judgment  of  condemnation  in 
favor  of  the  sanitary  district  of  Chicago,  and  awarded 
the  sum  of  $16,80*2.50  to  the  owners  of  and  persons  interested 
in  certain  lands.  The  judgment  also  required  the  sanitary 
district  to  deposit  this  sum  with  the  Globe  National  Bank 
of  Chicago,  for  the  benefit  of  the  owners  and  persons  in- 
terested, and  subject  at  all  times  to  the  further  order  of  the 
court.  The  appeal  of  the  sanitary  district  was  allowed 
therefrom  on  the  filing  of  the  usual  appeal  bond  for  $1,000, 
which  was  duly  filed.  The  judgment  also  permitted  the 
district  to  take  possession  upon  filing  a  bond  of  $50,000. 

On  the  3d  of  May,  1893,  the  court,  among  other  things, 
found  that  Ellen  E.  Yore  was  the  owner  in  fee  of  certain  of 
the  lands  described  in  the  judgment  of  April  6,  1893,  and  it 
appearing  to  the  court  that  she  had  filed  her  bond  in  court 
in  the  sum  of  $10,000  to  the  sanitary  district  to  protect  it 
from  loss  in  the  event  of  a  less  sum  being  finally  awarded 
Ellen  E.  Yore,  the  court  ordered  the  Globe  National  Bank 
to  pay  her  or  her  order  the  sum  of  $16,802.50. 
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Oil  April  26,  1893,  Ellen  E.  Tore,  being  at  the  time  in 
Chicago,  signed  a  letter  to  Mr.  E.  B.  McCagg,  of  Chicago, 
that  "  in  consideration  of  his  signing  her  bond  "  to  enable 
the  withdrawal  of  the  said  sum  of  $16,802.50  from  the  bank, 
she  agreed  "  that  said  money  should  be  paid  to  you,"  Mr. 
McCagg,  "  to  be  held  by  you  until  said  suit,"  the  condem- 
nation suit,  "  is  finally  determined,  and  all  appeals  or  new 
trials  entirely  disposed  of  and  finally  settled,  except  that 
you  may  and  are  hereby  authorized  to  pay  out  prior  to 
such  final  determination  such  costs,  expenses  and  attorney's 
fees  as  may  be  0-K'd  by  me  in  writing." 

On  May  3, 1893,  while  still  in  Chicago,  she  signed  another 
letter  to  Mr.  McCagg  to  invest  the  money  held  by  him  for 
her,  in  such  securities,  for  such  time,  no  longer  than  five 
years,  in  such  amounts,  upon  such  terms  and  at  such  rates 
as  he  might  deem  advisable,  "  you,"  Mr.  McCagg,  "  to  use 
your  own  discretion  in  all  such  investments  and  to  hold  all 
such  securities  to  secure  you  against  your  liability  upon  said 
bond  instead  and  in  lieu  of  such  of  said  money  as  you  may 
invest." 

In  obedience  to  the  order  of  May  3,  1893,  the  Globe  Na- 
tional Bank  delivered  its  cashiers  check  for  said  $16,802.50 
to  Ellen  E.  Yore,  paj'^able  to  her  order,  which  she  indorsed 
to  the  order  of  E.  B.  McCagg,  and  was  indorsed  by  Mr.  Mc- 
Cagg "  for  deposit."  At  the  same  time  Mr.  McCagg  gave 
Mrs.  Yore  a  receipt,  which  receipt  states,  "which  sum  has 
been  left  with  me  in  pursuance  to  the  letters  from  you, 
dated  April  28,  1893,  and  May  3, 1893."  Mr.  McCagg  paid 
out  of  this  amount  three  bills  0-K'd  by  Mrs.  Yore  for  at- 
torney fees  and  expenses  in  the  condemnation  suit.  After 
the  death  of  Ellen  E.  Yore,  and  on  the  17th  day  of  October, 
1893,  in  the  Supreme  Court  of  Illinois,  Arthur  B.  Wells, 
in  the  name  of  the  appellee,  Ellen  E.  Yore,  moved  to  dis- 
miss the  appeal  of  the  sanitary  district  from  the  judgment 
of  April  6, 1893,  which  motion  was  allowed  a.Tid  procedendo 
awarded.  The  last  will  and  testament  of  Ellen  E.  Yore, 
of  which  said  Shiel  was  appointed  executor  by  the  Probate 
Court  of  Cook  County,  Illinois,  among  other  things,  provided 
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for  the  distribution  of  the  moneys  to  be  derived  from  said 
judgment  of  condemnation,  and  made  the  appellee,  Mary 
Cook,  the  sole  residuary  legatee  of  Ellen  E.  Yore.  The  let- 
ters signed  by  Ellen  E.  Yore  and  addressed  to  E.  B.  Mc- 
Cagg  were  signed  and  delivered  to  him  in  Chicago,  111.,  and 
the  cashier's  check  of  the  Globe  National  Bank  was  in- 
dorsed and  delivered  by  Ellen  E.  Yore  to  Mr.  McCagg,  in 
Chicago.  The  written  requests  to  pay  certain  bills  were 
signed  by  Mrs.  Yore  in  Chicago.  All  the  debts  of  her  es- 
tate have  been  paid;  more  than  two  years  have  elapsed  since 
the  probate  of  the  last  will  and  testament  of  Ellen  E.  Yore 
in  the  Probate  Court  of  Cook  County,  Illinois,  and  it  is 
agreed  by  counsel  that  by  the  laws  of  the  State  of  Michi- 
gan, a  married  woman  has  full  and  absolute  control  of  her 
real  and  personal  estate  with  power  to  contract,  sell,  trans- 
fer, mortgage,  convey,  devise  and  bequeath  the  same  in  the 
same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried. And  that  the  laws  of  Michigan  do  not  give  the  hus- 
band of  a  deceased  wife  a  right  to  renounce  the  provisions 
of  her  last  )yill  and  testament. 

The  appellant,  John  Yore,  renounced  all  claim  to  the 
benefit  of  any  devise  in  the  last  will  of  Ellen  E.  Yore,  and 
in  lieu  of  dower  in  her  estate  he  elected  to  take  under  sec- 
tion 12  of  the  dower  act  of  the  laws  of  Illinois,  and  bv  rea- 
son  of  the  lack  of  issue  claims  one-half  of  the  personal  estate 
as  well  as  one-half  of  the  real  estate. 

John  A.  Watson,  attorney  for  appellant;  Lawbenob  C. 
Fyfb,  of  counsel. 

Arthur  B.  Wells,  attorney  for  Mary  Cook,  appellee. 

Mr.  Justiob  Waterman  delivered  the  opinion  of  the 
Court. 

That  the  fund  in  question  was  derived  from  real  estate, 
as  the  result  of  the  condemnation  of,  and  payment  for, 
lands,  does  not  aflfect  its  character  when  roceived  in  money 
by  the  deceased,  and  handed  to  Mr.  McCagg. 
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Personal  property  is  distributed  in  accordance  with  the 
law  of  the  intestate's  domicile.  Kent's  Commentaries,  12th 
Ed.,  Vol.  2,  p.  430,  431;  Kussell  v.  Madden,  95  111.  485; 
Young  V.  Wittenmyre,  123  lU.  303;  Cooper  v.  Beers,  14o 
111.  25;  Walker  v.  Welker,  55  111.  App.  118. 

Undoubtedly  Mr.  McCagg  held  this  money  in  trust  for  its 
owner,  Mrs.  Yore,  but  such  trust  did  not  change  its  charac- 
ter or  situs;  it  was  still  personal  property  belonging  to  Mrs. 
Yore,  and  therefore  descendible  in  accordance  with  the  law 
of  her  domicile. 

Any  personal  property  kept  in  this  State,  as  horses,  cows, 
furniture,  promissory  notes  or  money,  may  be,  by  the  laws 
of  this  State,  here  taxed,  perhaps  under  the  present  law  is 
taxable  here,  but  such  taxation  does  not  change  the  legal 
situs  of  such  property,  or  affect  the  rule  as  to  its  distribu- 
tion. 

The  will  of  Mrs.  Yore,  as  to  the  character  of  her  property, 
speaks  as  of  the  date  of  her  decease;  at  that  time  the  fund 
in  question  had  been  paid  to  her. 

There  is  no  evidence  showing  that  Mr.  McCagg  kept  the 
identical  money,  or  evidence  of  money  belonging  to  Mrs. 
Yore. 

On  the  contrary,  it  appears  that  he  paid  out,  at  previous 
times,  portions  of  the  fund  received  by  him  in  a  cashier's 
check. 

The  subject  of  the  situs  and  descent  of  personal  property 
is  so  fully  and  ably  discussed  in  Cooper  v.  Beers,  143  111.  25, 
that  further  comment  is  unnecessary. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

I  67      690j 
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di06_i86  Register  Company  v.  Fred  H.  Gere. 
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1.  OONDmoNAL  Sales— 0/  PeraoncU  Property  ^ Secret  Liens.— II 
poesession  of  personal  property  is  delivered  under  a  contract,  by  which 
the  receiver,  on  the  performance  by  himself  of  a  condition  subsequent, 
shall  have  the  right  to  become  the  owner  thereof,  and  there  is  no  com- 
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pliance  with  the  statute  concern ing  chattel  mortgages,  the  title  of  the 
party  delivering  such  possession  must  yield  to  the  claim  of  a  creditor  hav- 
ing a  judgment  and  execution  against  the  party  having  such  possession. 

Replevin.— Appeal  from  the  Circuit  Court  of  Cook  Coimty;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.  Reversed  and  judgment  here.  Opinion  filed  January  7, 
1897. 

Albert  H.  Meads,  attorney  for  appellants. 
Hollett  &  TiNSMAN,  attomejs  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin  by  the  appellee  for  goods 
and  chattels  by  him  claimed  under  a  document  as  follows : 

"  Agreement  between  Fred  H.  Gere  and  E.  T.  Bermel  Co., 
both  of  the  city  of  Chicago,  Cook  county,  Illinois. 

1st.  Party  of  the  first  part  has  this  day  delivered  to  party 
of  second  part,  one  Meredith  Soda  Fountain  in  good  order 
and  condition,  counters  and  other  fixtures  and  utensils,  as 
per  schedule  attached  hereto. 

2d.  Party  of  the  first  part,  for  and  in  consideration  of 
($1)  one  dollar  in  hand  paid,  receipt  of  which  is  hereby  ac- 
knowledged, rents  to  party  of  the  second  part  above  described 
property  for  the  term  of  five  (5)  calendar  months  from  date, 
at  the  monthly  rental  of  ($25)  twenty-five  dollars,  payable 
monthly  in  advance. 

3d.  First  two  months  rent,  amounting  to  ($50)  fifty 
dollars,  payable  on  signing  this  contract,  then  at  the  rate 
mentioned  in  clause  number  two  (2),  on  first  of  each  month, 
commencing  August  20,  1894:. 

4th.  Party  of  first  part  agrees  to  sell  the  soda  fountain 
and  appurtenances  as  per  schedule  attached  hereto  to 
party  of  second  part  for  ($450)  four  hundred  and  fifty  dol- 
lars, allowing  party  of  second  part  full  time  of  this  agree- 
ment to  accept  said  offer,  in  which  event  party  of  first  part 
agrees  to  allow  full  amount  of  rent  money  paid  by  party  of 
second  part  as  part  payment  of  said  purchase  price. 
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5th.     Party  of  first  part  reserves  the  right  to  enter  preni 
ises  and  take  possession,  and  remove  fountain  and  appurte- 
nances in  event  of  said   party  of  second  part  defaulting  in 
their  payments  or  any  portion  of  this  agreement. 

6th.  At  the  expiration  of  this  lease,  should  party  of  the 
second  part  decline  to  purchase  property  above  named,  they 
agree  to  return  said  property  to  party  of  first  part  in  as 
good  condition  as  at  this  date,  barring  natural  wear  and 
tear,  at  the  store  of  party  of  second  part. 

Signed  this  20th  day  of  June,  1894. 

E.  T.  Bermel  Co., 

by  Geo.  M.  Thompson,  President. 

F.  H.  Gere." 

August  1,  1S94,  the  National  Cash  Register  Company  re- 
covered, in  the  Circuit  Court,  a  judgment  against  theE.  T. 
Bermel  Company  for  $291  and  costs,  issued  execution,  and 
the  sheriff  levied  it  upon  the  property.  The  appellants  arc 
the  sheriff  and  the  Register  Company. 

There  was  testimony  that,  before  the  judgment  was  re- 
covered, a  collector  of  the  Register  Company  was  told  that 
the  property  did  not  belong  to  the  Bermel  Company,  but 
was  not  told  to  whom  it  did  belong.  After  the  levy  the 
appellee  demanded  the  property  of  the  sheriff,  and  being 
refused,  replevied. 

The  court  below,  trying  the  cause  without  a  jury,  sus- 
tained the  replevin  and  entered  judgment  for  the  appellee, 
from  which  judgment  is  this  appeal. 

Nothing  is  involved  in  this  case  but  the  legal  effect  of  the 
agreement  set  out  above. 

Is  it  a  conditional  sale,  or  a  lease,  as  to  judgment  cred- 
itors of  the  Bermel  Company? 

Reading  between  the  lines,  as  the  Supreme  Court  did  in 
Murch  V.  Wright,  46  111.  487,  and  Lucas  v.  Campbell,  88  111. 
447,  it  is  apparent  that  the  intention  of  the  appellee  and  the 
Bermel  Company  was,  that  the  latter  should  acquire  the 
property  of  the  former,  upon  terms  of  payment  which  they 
had  agreed  upon.  The  lease  in  the  second  article,  and  the 
option  in  the  fourth,  might  as  well  have  limited  the  time  to 
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seventeen  months  as  to  five,  and  if  the  claim  of  the  appellee 
is  sustained,  this  case  will  be  authority  for  so  doing  here- 
after. 

We  understand  that  the  law  of  this  State  is,  that  if  pos- 
session of  personal  property  is  delivered  under  a  contract, 
however  disguised  by  words  as  to  the  real  intention,  by 
which  the  receiver,  on  the  performance  by  him  of  a  condition 
subsequent,  may  become  the  owner — has  the  right  to  do  so 
— and  there  is  no  compliance  with  the  statute  concerning 
chattel  mortgages,  the  title  of  the  party  delivering  such  pos- 
session must  yield  to  the  claim  of  a  creditor  having  a 
judgment  and  execution,  against  the  party  having  such 
possession. 

Here  the  Bormel  Company  was  not  bound  to  buy,  but  the 
appellee  was  bound  to  sell,  if  the  Bermel  Company  had 
been  ready  and  willing,  and  offered  to  perform  under  ar- 
ticle 4. 

The  property  was  therefore  subject  to  an  execution  against 
that  company. 

The  judgment  is  reversed,  and  judgment  entered  here  for 
the  appellants. 


New  England  Piano  Company  v.  Harry  W.  Maxwell. 

1.  Conditional  Sales—O/  Personal  Property—Secret  Liens,— Tf 
possession  of  personal  property  is  (lelivered  under  a  contract,  by  which 
the  receiver,  on  the  performance  by  him  of  a  condition  subsequent,  shall 
have  the  right  to  become  the  owner  thereof,  and  there  is  no  compliance 
with  the  statute  concerning  chattel  mortgages,  the  title  of  the  party  de- 
livering such  possession  must  yield  to  the  claim  of  the  creditor  having  a 
valid  chattel  mortgage  on  such  property,  made  by  the  party  in  possession 
thereof. 

Beplevin,  for  a  piano.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  James  GooaiN,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January  7, 
1897. 

Griffin  &  Bradley,  attorneys  for  appellant. 

Vol.  LXTn  S8 
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One  in  possession  of  personal  propert\^  as  bailee  can  not 
convey  title  to  an  innocent  purchaser.  Bjork  v.  Bean, 
57  N.'  W.  Rep.  (Minn.)  657;  Hodderly  v.  Backus,  55  N.  v! 
Rep.  (Minn.)  116;  Hutchinson  v.  Oswald,  17  Bradw.  2S: 
Cox  V.  McGuire,  26  111.  App.  315;  Colton  v.  Wise,  7  111. 
App.  396. 

G.  Frank  White,  attorney  for  appellee. 

Contracts  of  sale  whereby  the  seller  undertakes  to  se- 
cretly retain  title  in  himself,  but  to  give  an  appearance  of 
ownership  in  the  purchaser,  are  void  as  to  third  parties. 
Fifield  V.  Farmers  Nat.  Bank,  47  111.  App.  118. 

A  lease  of  personal  property  under  an  agreement  that 
when  a  certain  amount  is  paid  the  subject-matter  of  the 
lease  is  to  become  the  property  of  lessee,  and  that  past  pay- 
ments of  rent  are  to  count  as  payments  on  the  purchase 
price,  is  a  sale.  Murch  v.  Wright,  46  111.  487,  and  cases 
-cited. 

Whatever  the  form  of  an  agreement,  if  its  purpose  is  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the 
price  of  the  goods,  it  is  void  as  respects  creditors.  Thomp- 
son V.  Pratt,  94  Penn.  St.;  Fifield  v.  Farmers  Nat.  Bank, 
47111.  App.  118. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  is  as  to  the  validity  of  the  claim 
of  the  appellant  under  a  "Rental  Contract,"  to  the  property 
described  in  it,  as  against  the  claim  of  the  mortgagee  with- 
out notice  of  the  contract,  under  a  chattel  mortgage,  about 
the  regularity  of  which  no  question  is  made,  given  by  the 
Lawrence  named  in  the  contract;  which  contract  is  as  fol- 
lows: 

"  Rental  Contract. 

Chicago,  III,  Dec.  13,  1892. 
This  is  to  certify  that  I  have  this  13th  day  of  December, 
1892,  hired  and  received  of  the  New  England  Piano  Co.,  262 
and  264  Wabash  Ave.,  Chicago,  111.,  one  upright  piano,  style 
D,  No.  53,477,  makers'  name  Gilbert  &  Co.,  and  valued  at 
three  hundred  dollars. 
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For  the  use  or  rent  of  said  instrument,  I  agree  to  pay 
New  England  Piano  Company  or  their  legal  representatives 
five  dollars  per  month,  and  three  dollars  carting  to  be  paid 
in  advance  before  delivery  of  piano.  I  further  agree  to  pay 
New  England  Piano  Company  or  their  legal  representatives, 

in  addition  to  rent  and  carting  as  herein  specified 

dollars  per  month  to  cover  insurance  on  piano  during  term 

of  rental,  said  insurance  moneys  to  be  paid  with  each 

rent. 

The  instrument  to  be  returned  in  as  good  condition  as 
when  received,  reasonable  and  ordinary  use  and  wear  thereof 
excepted.  In  the  cit}''  proper,  carting  to  be  paid  one  way 
before  delivery,  with  first  month  rent;  in  all  other  places, 
carting  to  be  paid  both  ways  with  first  month  rent.  The 
instrument  to  be  sent  out  in  good  tune  and  order;  all  subse- 
quent tuning  to  be  paid  for  at  regular  rates  by  me.  All  re- 
pairs to  be  made  without  charge,  provided  such  repairs  are 
not  rendered  necessary  by  my  negligence  or  carelessness,  in 
which  event  I  am  to  pay  for  such  repairs. 

The  instrument  is  not  to  be  removed  from  my  present  ad- 
dress, as  stated  herein,  and  to  which  point  the  instrument  is 
to  be  delivered,  without  the  written  consent  of  the  said  New 
England  Piano  Company,  or  their  legal  representatives.  For 
any  breach  of  this  contract,  or  if  the  New  England  Piano 
Company,  or  their  legal  representatives,  feel  insecure,  he,  or 
they,  may  enter  the  premises  whereon  said  piano  may  be, 
first  paying,  or  tendering  payment,  of  sum  paid,  if  any,  for 
»time  not  then  expired,  and  remove  said  piano  therefrom 
without  liability  for  trespass  or  otherwise.  I  hereby  agree 
to  hold  the  said  New  England  Piano  Company,  or  their 
logal  representatives,  free  and  clear  from  any  and  all  claims 
for  damages  to  premises  which  may  occur  during  delivery 
or  removal  of  said  piano. 

No  agreement  of  sale  of  said  instrument  is  implied 
hereby,  nor  shall  a  sale  or  purchase  of  said  instrument  be 
deemed  valid  without  a  written  receipt  from  said  New  Eng- 
land Piano  Company,  or  their  legal  representatives. 

Should  said  renting  continue  longer  than  six  months,  in 
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the  event  of  my  then  buying  said  instrument,  as  a  measure 
of  its  depreciation  by  use,  a  sum  equal  to  seven  months' 
rental,  and  no  more,  shall  be  deducted  from  the  valuation 
price  above  specified. 

To  all  of  the  above,  I  hereby  agree. 
Eesidence,  402  Bowen  Av. 

Place  of  business 

Signature,        L.  C.  Lawrence." 

Had  Lawrence  at  any  time,  at  least  after  the  expiration 
of  six  months,  been  ready  and  willing  and  offered  to  pay 
for  the  piano,  $300,  less  what  he  had  paid  in  multiples  of 
$5,  his  right  to  the  piano  under  the  last  sentence  of  the  con- 
tract would  hardly  admit  of  question,  nor  can  it  be  reason- 
ably doubted  that  the  intention,  to  carry  out  which  the  con- 
tract was  made,  was  that  he  should  so  pay,  and  become  the 
owner  of  the  piano.  The  observations  made  in  Gilbert  v. 
Gere,  (p.  590,  this  volume,)  are  equally  applicable  to  this  case. 

The  mortgage  creditor  in  this  case  stands  on  the  same 
footing  as  the  execution  creditor  in  that.  McCormick  v. 
Hadden,  37  111.  370. 

The  judgment  is  affirmed. 


I  67    596. 
I  67    6% 

67  606 

68  441 

67    606 
160s  800 


67 
.104 


596 
113 


Frank  Hahn  v.  Fred  Gates. 

1.  APFroAvrrs — Should  State  Facts,  Not  Conclusions, — An  affidavit 
upon  which  a  motion  to  vacate  a  judgment  is  based  should  state  facts 
and  not  conclusions.  The  process  of  reasoning  by  which  a  party  reaches 
a  conclusion  is  a  matter  of  no  consequence. 


Assnmpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abnkr  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1896.    Affirmed.    Opinion  filed  December  28, 1896. 

Joseph  Gbanick,  attorney  for  appellant. 


F.  L.  Salisbuey,  attorney  for  appellee. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

April  21,  1896,  in  a  case  wherein  the  appellee  was  plaint- 
iff, and  the  appellant  was  defendant,  then  pending  in  the 
Circuit  Court,  upon  a  declaration  in  assumpsit  and  plea  of 
non-assumpsit,  the  appellee  recovered  judgment  by  a  trial 
ex  parte. 

The  appellant  moved  to  vacate  and  set  aside  the  judg- 
ment, which  motion  the  court  denied  June  9,  1896,  holding 
that  it  had  no  jurisdiction  to  entertain  the  motion. 

Whether  it  had  such  jurisdiction  or  not,  we  need  not  con- 
sider, if  the  denial  of  the  motion  was  right  upon  the  merits. 
The  Supreme  Court  hold  that  it  is  no  ground  for  reversing 
a  judgment  of  this  court  that  "  bad  reasons  "  are  given. 
Penn.  Co.  v.  Keane,  143  111.  172. 

And  in  Potter  v.  Gronbeck,  117  111.  404,  the  Supreme 
Court  held  that  the  process  of  reasoning  by  which  I  had 
reached  a  conclusion  was  "  a  matter  of  no  consequence." 
And  the  principle  is  as  applicable  to  a  case  where  the  court 
below  under-estimates  its  own  jurisdiction  as  to  any  other. 
Campbell  v.  Powers,  139  111.  128. 

Now,  the  affidavit  of  the  appellant  upon  which  his  motion 
was  based,  is  stated  in  the  abstract  thus : 

"  Affidavit  of  Frank  Hahn,  defendant,  who  states  that  on 
the  1st  day  of  August,  1895,  he  employed  Joseph  Granick, 
a  practicing  attorney,  to  attend  certain  cases  for  him  then 
pending  in  the  courts  of  this  county.  That  he  submitted  a 
list  of  the  cases  in  writing  at  said  time  to  said  Granick, 
among  which  were  two  or  three  cases  which  had  been  dis- 
posed of.  He  further  states  that  he  told  his  said  attorney 
what  cases  had  been  disposed  of,  and  that  his  attorney  then 
and  there  marked  the  letter  '  D '  opposite  the  same. 

That  among  said  cases  was  the  case  of  Gates  v.  Hahn. 
He  further  states  that  the  suit  of  said  Gates  was  for  an  al- 
leged balance  claimed  to  be  due  him  on  a  settlement  of  an 
account,  material  and  labor,  alleged  to  have  been  furnished 
and  performed,  and  money  alleged  to  have  been  advanced 
by  the  plaintiff  to  affiant,  and  for  wages  alleged  to  be  due 
the  plaintiff. 


598  Appellate  Courts  of  Illinois. 

Vol.  67.]  Packard  v.  Chicago  Title  &  Trust  Ck). 

He  further  states  that  for  some  time  previous  to  the  com- 
mencement of  this  suit,  he  and  plaintiflp  were  in  business  as 
contractors.  That  he  is  not  indebted  in  any  amount  to 
plaintiff,  and  that  there  is  due  from  the  plaintiff  in  this  cause 
to  affiant,  both  upon  a  note  and  an  open  account,  the  sum  of 
$2,182.68,  upon  which  nothing  has  been  paid  by  plaintiff  to 
affiant,  as  will  appear  by  books  of  affiant,  ready  to  be  pro- 
duced in  court  upon  the  hearing  of  this  cause.  He  further 
states  that  he  has  a  good  and  meritorious  defense  upon  the 
merits  to  the  whole  of  plaintiff's  demand,  and  that  it  will 
be  a  great  hardship  upon  him  if  said  judgment  is  allowed  to 
stand. 

He  further  states  that  he  is  not  at  present  a  resident  of 
the  city  of  Chicago,  and  that  the  first  notice  he  had  that  a 
judgment  had  been  entered  against  him  in  said  cause,  was 
when  he  received  a  telegram  from  his  attorney  to  that  effect, 
and  that  he  immediately  came  to  Chicago,  and  prays  the 
court  to  set  aside  said  judgment  and  place  said  cause  on  the 
calendar  for  hearing." 

The  affidavit  of  Granick  corroborated  that  of  the  appel- 
lant as  to  what  had  happened  between  them. 

This  only  shows  negligence  by  the  appellant. 

What  is  the  real  state  of  accounts  between  the  parties  is 
not  set  out,  only  his  own  conclusions.  Treftz  v.  Stahl,  46 
111.  App.  462;  Hitchcock  v.  Herzer,  90  111.  543,  and  case  next 
preceding  it. 

No  sufficient  cause  to  set  aside  the  judgment  was  shown, 
and  it  is  affirmed. 
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L02   «B46,    8.  W.  Packard  v.  The  Chicago  Title  &  Trust  Company^ 

assignee  of  H.  B.  Twyford  and  Co.^  Insolvent. 

1.  JjOABE— Creating  a  Lien  for  Rent— Chattel  Mortgage. — ^A  lease 
which  provides  that  the  lessor  shaU  have  a  valid  and  first  lien  upon  aU 
the  property  of  the  lessee  as  security  for  rent,  is,  in  effect,  a  chattel  mort- 
gage, and  unless  acknowledged  and  recorded  pursuant  to  the  statute, 
does  not  affect  the  property  of  the  lessee  in  the  hands  of  an  assignee  for 
the  benefit  of  creditors. 


First  District — October  Term,  1896.      599 

Packard  v.  Chicago  Title  &  Trust  Co. 

2.  Same— P>'otv*dingr  Security  for  Bent — A  lease  which  provides  that 
the  lessor  shall  have  a  lien  upon  the  property  of  the  lessee,  as  security 
for  the  rent,  is,  in  effect,  a  chattel  mortgage  for  a  debt  which  may  never 
accrue. 

3.  Appellate  Court  Practice — Incomplete  Record — Jurisdiction  to 
Afflrm. — ^The  w^ant  of  a  complete  record  goes  to  the  jurisdiction  of  the 
court  to  reverse,  but  not  to  the  jurisdiction  to  affirm. 

Yoluntary  Assignment.— Appeal  from  the  County  Court  of  Cook 
County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  December 
28,  1896. 

S.  W.  Packard,  attorney  for  appellant. 
Charles  H.  Riplby,  attorney  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  op  the  Court. 

This  case  is  presented  to  us  upon  the  assumption  that  11. 
B.  Twyford  &  Company,  a  corporation,  made,  for  the  benefit 
of  its  creditors,  an  assignment  to  the  appellee,  and  that  the 
appellee  was  administering  its  assets  under  the  direction  of 
the  County  Court.  The  appellant  claimed  a  priority  of 
payment  out  of  these  assets,  of  rent  which  accrued  under 
a  lease  from  himself  to  Twyford  &  Company,  which  lease 
contained  these  provisions : 

"  It  is  expressly  agreed  between  the  parties  hereto,  that 
if  default  be  made  in  the  payment  of  the  rent  above  reserved, 
or  any  part  thereof,  or  in  any  of  the  covenants  and  agree- 
ments herein  contained,  to  be  kept  by  the  party  of  the  second 
part,  it  shall  be  lawful  for  the  party  of  the  first  part,  or  the 
legal  representatives  of  said  party,  at  any  time  thereafter, 
at  the  election  of  said  first  party  or  the  legal  representa- 
tives thereof,  without  notice,  to  declare  said  term  ended, 
and  to  re-enter  said  demised  premises,  or  any  part  thereof, 
either  with  or  without  process  of  law,  and  the  said  party 
of  the  second  part,  or  any  person  or  persons  occupying  the 
same,  to  expel,  remove  and  put  out,  using  such  force  as 
may  be  necessary  so  to  do,  and  the  said  premises  again  to 
repossess  and  enjoy,  as  before  this  demise,  without  prejudice 
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to  anv  remedies  which  mio^ht  otherwise  be  used  for  arrears 
of  rent  or  preceding  breach  of  covenants;  and  said  party  of 
the  second  part  further  covenants  and  agrees  that  said  party 
of  the  first  part,  or  the  representatives  or  assigns  of  said 
party,  shall  have,  at  all  times,  the  right  to  distrain  for  rent 
due,  and  shall  have  a  valid  and  first  lien  upon  all  property 
of  said  part}^  of  the  second  part,  whether  exempt  by  law 
or  not,  as  security  for  the  payment  of  the  rent  herein 
reserved." 

The  particular  property  out  of  which  priority  was  claimed, 
was  held  by  the  assignor  when  the  lease  was  made,  and 
passed  to  the  possession  of  the  assignee.  The  argument  of 
the  appellant  now  is  devoted  to  showing  that  Borden  v. 
Crook,  131  111.  68,  and  First  Nat.  Bank  v.  Adam,  138  111.  483, 
do  not  apply  to  a  case  where  the  lessee  had  the  property 
when  the  lease  was  made.  Those  cases,  however,  treat  such 
a  provision  as  is  quoted  from  the  lease,  as  a  chattel  mort- 
gage, which  it  is,  in  effect,  and  this  court  has  held  that  un- 
less acknowledged  and  recorded  pursuant  to  the  statute, 
such  a  mortgage  does  not  affect  the  property  in  the  hands 
of  an  assignee  for  the  benefit  of  creditors.  First  Nat.  Bank 
V.  Baker,  62  111.  App.  154.  When  that  case  got  to  the  Su- 
preme Court,  it  went  off  upon  the  insufficiency  of  the  record. 
161  111.  281. 

The  lease  can  not  be  held  lo  have  created  a  present  lien 
for  the  rent  now  unpaid. 

The  term  commenced  April  1,  1894.  The  rent  in  ques- 
tion was  the  balance  due  in  March,  1896,  and  was  about 
three  months '  rent.  Whether  any  rent  would,  under  the 
lease,  accrue  in  1895  and  1896,  was,  when  the  lease  was 
made,  contingent  upon  the  happening  or  non-happening  of 
several  events.    Wood  v.  Partridge,  11  Mass.  487. 

Thus  the  provision  of  the  lease  is  not  only  in  legal  effect 
a  chattel  mortgage,  but  a  chattel  mortgage  for  a  debt  that 
might  never  accrue. 

The  only  judgment  which  the  appellant  wants  is  one  that 
will  require  the  appellee  to  pay,  and  that  he  asks  upon  a 
record  that  shows  no  appeal  bond  (Pickering  v.  Mizner,  4 
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Gilm.  334,  Leach  v.  People,  118111.  157),  and  only  portions, 
which  the  parties  stipulated  should  be  brought  here,  of  the 
whole  record. 

That  is  not  enough  for  us  to  reverse  any  judgment  upon. 
Troy  Laundry  Mach.  Co.  v.  Kelling,  157  111.  495;  Moore  v. 
Bolin,  5  111.  App.  556;  Eeis  v.  Pitzele,  63  111.  App.  47;  Hill 
V.  Hill,  Ibid.  366. 

The  want  of  a  complete  record  goes  to  the  jurisdiction  to 
reverse,  but  not  to  the  jurisdiction  to  affirm.  Cases  above 
cited  from  5  111.  App.  and  157  111. 

The  judgment  is  affirmed. 


Chicago  Paint  and  Wall  Paper  Co.  y.  Jesse  L.  HoUahan 

et  al. 

1.  Waiver — Of  IrregvJarities  in  Perfecting  Appeals. — An  irregular- 
ity in  failing  to  perfect  an  appeal  from  a  justice  of  the  peace  to  the 
Circuit  Court  until  twenty-six  days  after  the  entry  of  the  judgment  by 
the  justice,  may  be  waived  by  the  entry  of  a  general  appearance  in  the 
Circuit  Court  by  the  appeUee. 

Motion,  to  dismiss  an  appeal.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  December  28,  1896. 

Statement  of  the  Case. 

December  16,  1895,  the  plaintiff  below  perfected  its  ap- 
peal to  the  Circuit  Court  of  Cook  County,  from  a  judgment 
rendered  by  a  justice  of  the  peace  against  it  on  November 
20,  1895,  for  possession  of  certain  property,  and  $10  dam- 
ages and  costs,  in  favor  of  appellees.  January  2, 1896,  being 
the  December  term  of  the  Circuit  Court,  appellees  entered 
their  general  appearance  in  that  court.  February  10, 1896, 
being  the  January  term,  appellees  moved  the  Circuit  Court 
to  dismiss  the  appeal  from  the  justice  with  statutory  dam- 
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ages,  for  reasons  appearing  in  the  transcript.  Whereupon  the 
court  ordered  the  appeal  dismissed  for  want  of  jurisdiction, 
with  statutory  damages  and  procedendo^  from  which  order 
this  appeal  is  prosecuted. 

The  only  ground  of  dismissal  appearing  from  the  tran- 
script is  that  the  judgment  before  the  justice  was  rendered 
on  November  20,  1895,  and  the  appeal  to  the  Circuit  Court 
was  not  perfected  until  December  16th,  twenty-six  days  later. 

Samuels  &  SsLiaMAN,  attorneys  for  appellant. 

No  appearance  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellees  having  entered  in  the  Circuit  Court  their  gen- 
eral appearance,  thereby  waived  all  irregularities  in  the 
means  by  which  that  court  acquired  jurisdiction  of  the 
cause. 

The  trial  in  the  Circuit  Court  was  to  be  de  novOy  and  the 
irregularity  of  failing  to  perfect  the  appeal  until  twenty -six 
days  after  the  judgment  by  the  justice,  could  be  waived. 
Mitchell  V.  Jacobs  et  al.,  17  111.  235;  Randolph  v.  Emerick, 
13  111.  344;  Gallimore  v.  Dazey,  12  111.  143. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Slegel^  Cooper  &  Co.  v.  Henry  SchneclL 

1.  Garnishment— TTTia^  Debts  May  he  Reached  by,— A  gamisbing 
judgment  creditor  of  several  joint,  who  are  also  several  judgment 
debtors,  has  aU  the  rights  that  either  one  of  such  debtors  has,  and  may 
maintain  garnishment  proceedings  for  a  debt  due  to  only  one  of 
such  judgment  debtors.  Lake  Shore  &  M.  S.  By.  Co.  v.  Scott,  67  lU. 
App.  92. 

Garnishment. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank- Ba-Ker,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1890.     Affirmed.     Opinion  filed  December  14,  1896. 
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A.  BiNswANGEB,  attomey  for  appellant. 

Cbatty  Brothers  &  Jabvis,  attorneys  for  appellee. 

Mb.  Justiob  Gaby  delivebed  the  opinion  of  the  Court. 

This  case  presents  only  the  question,  answered  in  the 
aflSirmative  in  Lake  Shore  &  Michigan  Southern  Ry.  v. 
Scott  (p.  92,  this  volume),  whether  a  judgment  creditor  of 
two  jointly,  may  garnish  the  debtor  of  one  of  them. 

It  is  enough  now  to  refer  to  that  case  for  the  reasons  for 
which  the  judgment  appealed  from  is  affirmed. 


North  Chicago  Street  Ballroad  Company  t.  Mary 

Leonard. 
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1.  New  Trials— Jwiproper  Remarks  by  Counsel,— The  court  should, 
upon  its  own  motion,  see  to  it  that  arguments  to  the  jury  are  kept  within 
legitimate  limits,  and  should  not  allow  counsel  to  attempt  to  subvert 
justice  by  appeals  to  the  sympathies  and  prejudices  of  a  jury  in  trials 
where  such  feelings  may  be  easily  aroused;  and  it  is  the  duty  of  the  trial 
judge  if  he  believes  that  any  improper  elements  have  been  worked  into 
the  caae  by  unfair  and  prejudicial  appeals  to  the  jury,  to  award  a  new 
trial,  if  for  such  prejudicial  matter  one  be  asked,  although  no  objection 
was  made  to  such  matter  during  the  trial. 

2.  Same — Improper  Bevfiarks  by  Counsel— When  Court  of  Appeal 
will  Reverse  on  Account  of, — A  court  of  review  may  set  aside  a  verdict, 
where  improper  appeals  were  made  to  the  jury,  if  a  new  trial  for  such 
reason  was  asked  for  and  denied,  and  such  denial  was  excepted  to  and 
assigned  for  error,  but  it  must  plainly  appear  that  substantial  injustice 
was  done  and  that  the  trial  court  abused  its  discretion  in  refusing  a  new 
trial 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
7,  1897. 


EoBEBT  Jamibson  and  John  A.  Eose,  attorneys  for  appel- 
lant. 
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Edgab  Teijhune,  attorney  for  appellee. 

Mb.  Pbesiding  Justiob  Shbpabd  dbliyebed  the  opinion 
of  the  coubt. 

This  appeal  is  from  a  judgment  for  $3,750,  entered  upon 
a  verdict  for  that  amount,  in  an  action  brought  by  the  ap- 
pellee against  the  appellant  to  recover  damages  for  an  injury 
sustained  by  her  as  a  passenger,  caused  by  the  sudden  start- 
ing of  one  of  appellant's  cars,  which  had  stopped  for  her  to 
get  aboard,  while  she  was  in  the  act  of  getting  upon  it. 

The  testimony  of  the  appellee  as  to  the  manner  of  her 
getting  hurt  was  not  contradicted  by  any  evidence  offered 
in  behalf  of  appellant,  and  the  issue  as  to  whether  the  injur}'' 
was  the  result  of  negligence  by  the  appellant,  through  its 
servants,  was  decided  against  the  appellant,  by  the  jury,  and 
we  may  add,  from  the  reading  of  the  undisputed  evidence 
on  that  point,  was  rightly  so  determined. 

Of  the  questions  presented  by  the  assigned  errors,  but 
three  are  argued  by  appellant,  viz.,  the  refusal  of  the  trial 
judge  to  grant  a  change  of  venue,  the  excessiveness  of  the 
verdict,  and  improper  remarks  by  appellee's  attorney  in  his 
argument  to  the  jury. 

The  last  two  questions  may  be  properly  considered  to- 
gether. 

The  effectual,  and  perhaps  the  only  practicable  remedy  in. 
ordinary  cases,  is  for  the  trial  court  to  visit  the  penalty  of  a 
new  trial  upon  counsel  who  attempt  to  subvert  justice  by 
appeals  to  the  sympathies  and  prejudices  of  a  jury  in  trials 
where  such  feelings  may  be  easily  aroused,  and  trial  courts 
should  not  hesitate  to  use  their  authority  in  such  regard. 
Harms  v.  Stier,  (No.  6,574  this  term,)  where  the  latest  expres- 
sion of  the  Supreme  Court  upon  the  subject  is  quoted;  West 
Chicago  St.  R.  E.  Co.  v.  Groshon,  51  111.  App.  463. 

And  the  court,  upon  its  own  motion,  should  see  to  it  that 
arguments  to  the  jury  are  kept  within  legitimate  limits. 

It  is  true  that  it  does  not  appear  that  counsel  for  appellant 
did  any  more  than,  from  time  to  time,  interpose  an  objection 
to  the  alleged  prejudicial  remarks  of  the  opposing  counsel. 
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without  calling  the  attention  of  the  court  to,  or  asking  for 
any  ruling  concerning  his  objections;  and  that  he  only  noted 
an  "  exception,"  in  other  instances,  to  the  remarks  of  the 
counsel,  instead  of  to  a  ruling  by  the  court;  but  it  is  often 
a  matter  of  extreme  difficulty  for  counsel,  whose  cause  is 
thought  to  be  offended  against  on  such  occasions,  to  deter- 
mine upon  the  risk  of  an  interference  and  wrangle  over  such 
matters  in  the  presence  of  the  jury,  and  the  remarks  by 
Judge  Lumpkin  in  Berry  v.  The  State,  10  Ga.  511  (p.  522), 
are  exceedingly  pertinent.  If.  however,  the  trial  judge  does 
not  interpose,  as  he  properly  may  without  being  called  upon, 
during  the  trial,  it  should,  and  doubtless  will,  always  be  his 
duty  on  a  motion  for  a  new  trial,  if  he  believes  that  any 
improper  element  has  been  worked  into  the  case  by  unfair 
and  prejudicial  appeals  to  the  jury,  to  award  a  new  trial,  if 
for  such  prejudicial  matter  one  be  asked. 

Doubtless  a  reviewing  court  may  set  aside  verdicts  so  ob- 
tained, by  what  is  as  much  a  subversion  of  justice  as  the 
suborning  of  a  witness,  although  no  ruling  of  the  trial  court 
was  made  upon  the  objection  at  the  time  it  was  interposed, 
if,  as  in  this  case,  a  new  trial  for  such  reason  were  asked  for 
and  was  denied,  and  such  denial  was  excepted  to  and  assigned 
for  error  here,  and  if  it  can  be  seen  from  the  record  that  ma- 
terial injury  has  resulted  because  of  the  conduct  of  counsel. 
But  it  must  plainly  so  appear.  The  discretion  of  the  trial 
judge  in  refusing  a  new  trial  for  such  a  reason  should  not  be 
viewed  lightly.  It  is  only  where  it  is  plain  that  substantial 
injustice  has  been  done,  and  that  the  trial  court  has  abused 
its  discretion  in  refusing  a  new  trial,  that  a  court  of  review 
will  reverse  a  judgment  upon  such  a  ground. 

Unless,  therefore,  it  be  plain  in  this  case  that  an  excess- 
ive verdict  was  awarded  as  a  result  in  whole  or  in  part  of 
unprofessional  conduct  by  counsel  engaged  in  the  trial,  the 
judgment  should  stand.  Under  the  evidence  there  can  be 
no  question  of  the  negligence  of  the  appellant,  by  its 
servants,  and  if  appellee  were  injured  as  severely  and  as 
permanently  as  there  was  evidence  of,  she  should  have 
substantial  damages. 
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The  physician  who  attended  her  testified  that  her  hip  bone 
was  fractured  in  a  complicated  manner;  that  she  suffered 
great  pain;  that  one  leg  is  shortened  an  inch  and  a  quarter, 
and  that  "  she  is  so  lame  that  she  has  no  use  of  the  leg,  and 
I  think  it  is  a  permanent  injury,  and  that  she  will  not  re- 
cover from  it.     She  may  have  better  use  by  and  by." 

Another  physician,  who  examined  her  on  the  day  of  the 
trial,  two  and  a  half  years  after  the  accident,  testified  that, 
by  measurement,  he  found  a  shortening  of  over  one  and  a 
half  inches  in  the  leg,  that  there  was  a  considerable  wasting 
of  the  limb,  as  well  as  shortening  of  it,  and  that  "  the  injury 
will  not  improve  as  it  goes  on;  *  *  *  ghe  will  never 
have  any  better  use  of  the  leg  than  she  has  now,  and  she 
now  has  very  little."  And  both  physicians  testified  to  evi- 
dence of  much  pain  still  remaining. 

Under  such  evidence,  in  connection  with  the  testimony  of 
others,  we  are  not  led  to  a  conclusion  that  the  recovery  was 
increased  over  what  it  ought  to  be,  because  of  anything  that 
was  said  or  done  by  her  counsel  upon  the  trial. 

Concerning  the  assigned  error  because  of  the  refusal  of 
the  court  to  grant  a  change  of  venue,  there  does  not  seem 
to  be  any  valuable  end  to  be  served  by  reproducing  the  pe- 
tition and  affidavit  upon  which  the  application  was  made. 

Upon  a  consideration  of  the  whole  of  the  record  upon  the 
subject,  we  are  satisfied  there  was  no  error  in  refusing  the 
change  of  venue. 

The  judgment  of  the  Superior  Court  is  therefore  af- 
firmed. 
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pany. 

1.  Chattel  Mortgage-- WTia^  is,  Under  the  Statute. — Any  convey- 
ance of  personal  property  having  the  effect  of  a  mortgage  or  lien  upon 
such  prop3rty,  providing  that  the  possession  thereof  shaU  remain  with 
the  grantor,  acknowledged  and  recorded  in  accordance  with  the  act  re- 
lating to  chattel  mortgages,  is,  for  the  pui-poses  of  such  act,  to  be  deemed 
a  chattel  mortgage. 


i^ 
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2.  Same— When  an  Order  for  Goods  is,  in  Effect— Notice.— An  order 
upon  a  manufacturing  company  for  a  **  Cash  Register, "  to  be  sold  upon 
credit,  stating  the  terms  of  such  credit,  and  providing  that  the  vendee 
shall  retain  the  possession  of  the  register  until  default  in  one  or  more 
payments,  and  that  the  title  of  the  same  shall  remain  in  the  company  as 
security  for  the  deferred  payments,  when  accepted  and  acted  upon  by  the 
company,  has  the  effect,  as  between  the  company  and  the  purchaser,  of 
giving  it  a  lien  for  the  amount  unpaid  thereon,  and  is,  in  effect,  when 
properly  acknowledged  and  recorded,  a  chattel  mortgage,  and  notice  to 
all  the  world. 

8.  Same— W^Twi^  may  he  the  Subject  of  a  Chattel  Mortgage, — One  may 
make  a  valid  mortgage  of  a  thing  in  which  he  has  at  the  time  a  poten- 
tial interest;  as,  if  he  owned  sheep,  he  may  mortgage  the  wool  to  grow 
upon  them;  but  a  fisherman  who  owns  a  schooner  and  is  about  to  pro- 
ceed upon  a  fishing  voyage  can  not  mortgage  the  fish  he  expects  to  catch 
because  he  has  no  potential  interest  in  them. 

4.  AcKNOWLEDOMENTS — Omisston  to  State  the  Venue  Immaterial, — 
The  omission  to  state  the  name  of  the  county,  in  the  certificate  of 
acknowledgment  of  a  chattel  mortgage,  in  which  such  acknowledg- 
ment is  taken,  is  immaterial  when  it  is  certain  that  the  acknowledg- 
ment was  taken  before  a  justice  of  the  peace  in  and  for  a  town  which 
the  court  judicially  knows  to  be  in  the  proper  county. 

5.  BTtB.ViiFVSr— Liability  for  Selling  Mortgaged  Property, — A  sheriff 
who  sells  personal  property  upon  which  there  is  a  mortgage,  and  of 
which  he  has  notice,  will  be  liable  to  the  mortgagee  for  the  value  of  the 
same. 

Transcript,  from  a  Justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Justice 
Gaby,  dissenting.    Opinion  filed  December  28, 1896. 

Statement  of  the  Case. 

This  suit  was  brought  by  appellee  before  a  justice  of  the 
peace  to  recover  from  appellant  the  value  of  a  cash  register. 
Appellee,  through  its  agent,  took  an  order  for  a  cash  reg- 
ister from  one  W.  H.  Luther,  which  order  was  dated  May 
12,  1891,  and  is  as  follows : 
"  (Form  N.  4)  Chicago,  5-12, 1891. 

Gentlemen  :  Please  ship  to  me  at  my  place  of  business, 
No.  106  22d  street,  as  soon  as  practicable,  one  of  your  No. 
9  registers,  as  per  your  illustrated  catalogue.  Said  register 
to  be  equipped  with  all  the  latest  improvements.  Cabinet 
to  be  Brass  B.,  denominations  of  keys  to  be  on  Blank  Key 
Indicator, '  No  Sale.' 
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"  On  the  fulfillment  of  above,  I  agree  to  pay  you  $175, 
viz.,  $25  cash,  and  give  notes  for  the  balance,  due  monthly, 
in  equal  sums  of  $15  each. 

"The  undersigned  to  retain  possession  of  said  register 
until  default  be  made  in  one  or  more  of  said  payments,  or 
until  you  shall  feel  unsafe  or  insecure  in  the  premises;  in 
either  of  which  cases,  at  your  option,  the  whole  of  said 
sums  shall  immediately  become  due,  and  you  shall  be  enti- 
tled to  such  possession.  In  the  meantime  the  title  of  said 
register  shall  remain  in  you  for  the  security  of  said  pay- 
ments, until  the  full  an\ount  is  paid;  and  in  case  the  under- 
signed shall  default  in  one  or  more  of  said  payments,  the 
undersigned  hereby  agrees  to  forfeit  to  said  The  National 
Cash  Register  Company,  as  liquidated  damages,  all  pay- 
ments made  on  account  of  said  register,  and  to  at  once 
restore  to  said  company  possession  of  said  register. 

"  You  to  keep  the  register  in  repair  for  two  years  gratis. 

"This  contract  covers  all   the  agreements  between  the 

parties.  ' 

W.  H.  LuTHBR.     [Seal.]  " 

This  order  was  signed  May  12th;  the  register  was  there- 
after built  and  delivered  June  12th.  June  29th  the  instru- 
ment was  acknowledged,  the  certificate  of  acknowledgment 
being  as  follows : 

"Stateof  Illinois, )_ 
County.    J  ^' 

The  mortgage  was  acknowledged  before  me  by  "W.  H. 

Luther  and  entered  by  me  this  29th  day  of  June,  A.  D. 

1891. 

Witness  my  hand  and  seal. 

Thomas  Bradwkll,  [Seal.] 

Justice  of  the  Peace,  Town  of  South  Chicago." 

June  30,  1891,  this  instrument  was  recorded  in  the  record- 
er's office  of  Cook  county,  Illinois. 

November  4,  1891,  the  cash  register  in  question  in  this 
suit,  with  other  property  of  Luther  in  his  place  of  business 
on  22d  street,  in  the  city  of  Chicago,  was  levied  npon  by 
the  sheriflf,  under  an  execution  duly  issued  out  of  the  Circuit 
Court  of  Cook  County,  upon  a  judgment  recovered  by  one 
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Matthews  against  said  Luther,  and  later  on,  in  November, 
1891,  the  sheriff  sold  the  property  so  levied  upon,  including 
the  cash  register,  which  brought  $50  at  the  sale. 

Appellee  contends  that  said  instrument  is  embraced  within 
the  statute  as  to  chattel  mortgages,  and  was  recordable 
under  the  statute  relating  thereto,  and  that  by  virtue  of 
such  record,  appellant  had  notice  of  the  lien  of  appellee,  and 
having  seized  and  sold  the  register,  is  liable  to  appellee  for 
the  value  thereof. 

The  evidence  shows  that  after  the  levy  was  made  and 
prior  to  the  day  of  sale,  one  Kelsey,  representing  appellee, 
called  upon  the  deputy  sheriff  and  informed  him  that  there 
was  a  mortgage  on  the  register.  One  Blood  testified  on 
behalf  of  appellee,  that  on  the  day  of  the  sale  he  showed 
the  deputy  sheriff  and  Edelstein  (the  purchaser  at  the  sher- 
iflTs  sale),  the  aforesaid  instrument.  The  deputy  sheriff  tes- 
tified that  the  instrument  was  not  produced  or  shown  ta 
him  at  any  time,  and  that  on  the  day  of  the  sale  Blood  said 
to  him  that  he  (Blood)  could  not  produce  the  mortgage  be- 
cause it  was  at  appellee's  oflSce,  at  Dayton,  Ohio. 

January  15, 1892,  a  judgment  was  rendered  by  the  justice 
of  the  peace,  before  whom  the  case  was  tried,  in  favor  of 
appellant  (defendant  below),  from  which  appellee  appealed 
to  the  Circuit  Court,  where,  by  agreement  of  the  parties,  a 
jury  was  waived  and  the  case  tried  by  the  court;  the  find- 
ing of  the  court  being  in  favor  of  appellee,  judgment  was 
entered  in  favor  of  him,  and  against  appellant,  for  $175  and 
costs  of  suit,  from  which  judgment  this  appeal  is  prosecuted. 

Perbt  a.  Hull  and  Anson  E,  Mbanoe,  attorneys  for  ap- 
pellant. 

Albbrt  H.  Meads,  attorney  for  appellee. 

Mb.  Justice  Watbbman  delivered   the  opinion  op  the 

COUBT. 

Section  1  of  Chapter  95  of  the  Eevised  Statutes  of  Illi- 
nois, is  as  follows : 

Vol.  LXVn  8» 


610  Appellate  Courts  of  Illinois. 

Vol.  67.]  Gilbert  v.  National  Cash  Register  Co. 

"  1.  That  no  mortgage,  trust  deed  or  other  conveyance 
of  personal  property  having  the  effect  of  a  mortgage  or  lien 
upon  such  property,  shall  be  valid  against  the  rights  and 
interests  of  any  third  person,  unless  possession  thereof  shall 
be  delivered  to  and  remain  with  the  grantee,  or  the  instru- 
ment shall  provide  for  the  possession  of  the  property  to 
remain  with  the  grantor,  and  the  instrument  is  acknowl- 
edged and  recorded  as  hereinafter  directed;  and  every  such 
instrument  shall,  for  the  purposes  of  this  act,  be  deemed  a 
chattel  mortgage." 

By  virtue  of  the  statute,  any  conveyance  of  personal 
property  having  the  effect  of  a  mortgage  or  lien  upon  per- 
sonal property,  providing,  etc.,  acknowledged  and  recorded 
in  accordance  with  the  act,  is^  for  the  purposes  of  the  act, 
"  deemed  a  chattel  mortgage." 

That  the  order  of  W.  H.  Luther  did,  when  accepted  and 
acted  upon  by  the  National  Cash  Register  Co.,  in  deliver- 
ing to  him  the  register,  have  the  effect  of  a  conveyance  by 
such  company  to  him  of  the  personal  property  mentioned  in 
said  order,  is  manifest.  It  is  also  apparent  that  such  order, 
acceptance  and  delivery  had  the  effect,  as  between  the  com- 
pany and  Luther,  of  giving  to  it  a  lien  upon  the  register 
for  the  amount  unpaid  thereon. 

Any  person  knowing  that  this  order  had  been  complied 
with,  would  regard  it  as  in  effect  amounting  to  a  conveyance 
of  the  register  to  Luther,  and  reserving  to  the  register 
company  a  lien  on  the  pi^operty  so  conveyed. 

Such  being  the  case,  if  the  order  was  acknowledged  and 
recorded  in  accordance  with  the  statute,  the  record  became 
notice  of  the  lien  of  the  company. 

We  think  the  instrument  was  properly  acknowledged  and 
recorded.  The  justice  in  his  certificate  calls  it  a  mortgage; 
the  acknowledgment  was  written  upon  the  instrument,  and 
whether,  technically,  it  was  a  mortgage,  is  immaterial. 

The  form  of  acknowledgment  given  in  the  statute  does 
not  contain  a  statement  as  to  venue. 

The  omission  of  the  name  of  the  county  for  which  the 
justice  was  such  officer,  and  in  which  the  acknowledgment 
was  taken,  is  immaterial,  as  it  is  perfectly  certain  that  the 
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acknowledgment  was  taken  by  a  justice  of  the  peace  in  and 
for  the  town  of  South  Chicago,  which  we  judicially  know  is 
in  the  county  of  Cook.  Chiniquy  v.  Catholic  Bishop  of 
Chicago,  41  111.  148. 

Counsel  for  appellant  insist  that  the  mortgage  was  not 
properly  introduced  in  evidencejbecause  produced  and  offered 
at  the  taking  of  a  deposition.  The  mortgage  was  identified 
by  the  witness;  he  was  examined  and  cross-examined  as  to 
the  same;  it  was  properly  attached  to  the  deposition  as  a 
part  thereof,  presented  to,  and  properly  received  and  con- 
sidered by  the  court  before  which  the  cause  was  tried. 

As  soon  as  the  order  had  been  accepted  by  the  register 
company,  a  contract  capable  of  enforcement  was  created. 
The  contract  contemplated  that  the  register  company  should 
deliver  a  register  of  a  certain  pattern,  and  that  thereafter 
Luther  should  pay  therefor  the  sum  of  $175;  appellee  re- 
taining, until  such  payment  was  made,  the  title  to  said 
register  "  as  security  "  for  the  deferred  payments. 

In  fulfillment  of  the  contract,  the  register  company  de- 
livered the  register  to  Luther,  and  thereupon  at  the  same 
time,  the  lien  of  appellee  came  into  effect;  the  words  of  the 
contract  pledging  to  appellee  the  property  as  security,  not- 
withstanding the  possession  thereof  by  Luther,  became 
operative. 

The  case  is  not  one  of  a  pledge  of  after-acquired  property, 
or  of  an  article,  not  then  in  being,  but  of  a  thing,  a  complete 
right  to  which  was  obtained  when  the  contract  was  accepted, 
which  property,  in  accordance  with  the  contract,  was  de- 
livered to  the  mortgagor.  Up  to  the  time  of  delivery,  ap- 
pellee had,  by  possession,  security  for  what  was  to  be  paid 
to  it;  so  soon  as  the  delivery  took  place,  the  written  pledge 
took  effect,  which  pledge,  having  the  effect  of  a  lien,  and 
therefore  by  statute  a  chattel  mortgage,  was,  by  virtue  of 
its  acknowledgment  and  recording,  notice  to  all  the  world. 
Greenaway  v.  Fuller,  47  Mich.  557;  Harkness  v.  Kussell,  118 
U.  S.  663;  Hooven  v.  Burdette,  153  111.  679;  Newell  v.  Grant 
Locomotive  Works,  50  111.  App.  611;  Ward  v.  Shaw,  7  Wend. 
404;  Benjamin  on  Sales,  Sec.  320. 

One  may  make  a  valid  mortgage  of  a  thing  in  which  he 
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has  at  the  time  a  potential  interest;  as,  if  he  owns  sheep  he 
may  mortgage  the  wool  to  grow  upon  them;  but  a  fisherman 
who  owns  a  schooner  and  is  about  to  proceed  upon  a  fishing 
voyage,  can  not  mortgage  the  fish  he  expects  to  catch,  be- 
cause, he  has  no  potential  interest  in  them.  3  Am.  &  Eng. 
Ency.  of  Law,  183;  Case  v.  Stovall,  50  Miss.  396;  Grantham 
V.  Hawley,  Hob.  132;  Thrash  v.  Bennett,  57  Ala.  156;  Low 
V.  Pew,  108  Mass.  347. 

The  sheriff  not  only  had  constructive  but  actual  notice  of 
the  mortgage.  Prior  to  the  sale,  he  was  told  of  the  mort- 
gage; it  was  unnecessary  to  do  more.  Appellee  heed  not 
have  attended  the  sale,  nor  was  he  required  there  to  protest 
against  the  same. 

The  property  was  sufficiently  described  in  the  mortgage. 
The  contract  showed  that  it  was  to  be  taken  to  "  No.  102 
22d  street,"  and  there  it  was  found  and  seized  by  appellant. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mb.  Justice  Ga.rt,  dissenting. 

The  instrument  which  Judge  Waterman  treats  as  within 
the  statute  concerning  chattel  mortgages,  is  evidence  only 
of  a  conditional  sale;  void  as  to  an  execution  creditor  of  the 
vendee.    Van  Duzor  v.  Allen,  90  111.  499.  . 

To  record  it,  without  an  acknowledgment,  was  an  idle 
ceremony. 

Unless  it  was  such  an  instrument  as  the  statute  concern- 
ing chattel  mortgages  makes  provision  for  being  acknowl- 
edged, the  acknowledgment  was  equally  idle.  The  only 
instruments  contemplated  by  the  statute  are  such  as  trans- 
fer a  right  of  property  from  the  debtor  to  the  creditor — ^if  to 
secure  the  payment  of  money  be  the  object,  and  such  as 
retain  a  lien  only  for  purchase  money  are  not,  either  by 
general  law  or  the  statute,  to  be  deemed  chattel  mortgages. 
There  is  a  special  objection  to  the  acknowledgment  here. 
It  does  not  say  "  this  mortgage,"  but  '*  the  mortgage." 

Quite  consistently  with  the  language,  the  intention  was  to 
convey  the  information  that  there  was  a  mortgage  some- 
where connected  with  the  transaction. 

I  think  the  judgment  should  be  reversed. 
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Estate  of  Everett  B.  Preston  t.  C.  L.  Smith* 

1.  Contracts— For  PemoncU  Servicea— Performance  of. — Contracts 
for  personal  service  which  can  only  be  performed  during  the  lifetime  of 
the  party  contracting  are  subject  to  the  implied  condition  of  his  con- 
tinuing to  live  and  be  in  health  to  perform  them,  and  are  terminated  by 
his  death  or  incapacity  from  illness. 

2.  Samb— J^or  Sales  at  a  Vabxation  to  he  Fixed  by  Persons  NamedL — 
Contracts  for  sale  at  a  valuation  price,  to  be  fixed  by  persons  named,  are 
impliedly  conditional  upon  those  persons  surviving  and  making  the 
valuation,  and  are  terminated  by  their  death  before  doing  so,  the  valua- 
tion stipulated  for  having  thus  become  impossible. 

Claim  in  Probate. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1B96.    Affirmed.    Opinion  filed  December  28,  1896. 

Statement  of  the  Case. 

This  case  originated  in  the  Probate  Court  of  Cook  County, 
where  the  appellee  herein  filed  his  claim  against  the  appel- 
lant estate,  for  the  sum  of  $6,820.10,  based  upon  a  certain 
contract. 

Upon  the  hearing  before  that  court,  the  claimant,  the  ap- 
pellee herein,  was  allowed  his  claim  to  the  extent  of  $207.91, 
against  the  appellant  estate  as  of  Class  7;  the  court  holding 
that  the  contract  in  question  was  a  personal  one,  and  termi- 
nated upon  the  death  of  Preston. 

Appellee  herein  took  an  appeal  to  the  Circuit  Court  of 
Cook  County.  The  case  coming  on  to  be  heard  in  the  Cir- 
cuit Court,  was,  by  agreement  of  counsel,  submitted  to  the 
court  for  trial,  trial  by  jury  therein  being  waived. 

The  contract  upon  which  the  claim  is  based  is  as  follows : 

"Chicago,  111.,  Sept.  11th,  '91. 

This  agreement  entered  into  between  C.  L.  Smith,  of 
Cleveland,  O.,  and  E.  B.  Preston  &  Co.,  of  Chicago,  111. 

From  the  date  above  mentioned  the  said  C.  L.  Smith 
agrees  to  give  said  E.  B.  Preston  &  Co.  the  exclusive  right 
of  manufacturing  and  gelling  a  certain  improved  hose  attach- 
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ment  and  swivel,  patented  August  20,  1889,  patent  number 
409,512,  and  that  he  has  not  disposed  of  any  right  or  portion 
of  right  to  any  other  person  previous  to  this  agreement. 

E.  B.  Preston  agrees  to  furnish  C.  L.  Smith  vrith  what 
his  wants  may  be  of  this  hose  attachment,  of  an\^  size  manu- 
factured, at  a  margin  of  twenty  per  cent  above  cost,  said 
cost  to  be  agreed  upon,  and  he  shall  retain  the  right  to  sell 
these  goods  at  market  price,  agreed  npon  between  him  and 
said  E.  B.  Preston  &  Co. 

It  is  mutually  agreed  that  E.  B.  Preston  &  Co.  shall  push 
the  sale  of  this  swivel  by  advertising,  exhibiting  and  solicit- 
ing trade  by  their  traveling  salesmen  or  other  employes; 
shall  keep  at  all  times  in  stock,  such  quantities  as  will  sup- 
ply the  market  for  demand,  and  to  use  their  best  efforts  to 
create  a  large  demand  and  a  heavy  sale  of  this  article. 

Said  E.  B.  Preston  &  Co.  further  agree  that  the  royalty 
paid  to  said  C.  L.  Smith  shall  equal  at  least  four  hundred 
and  fifty  dollars  ($450)  per  annum.  In  case  they  do  not  reach 
this  amount,  this  agreement  can  be  canceled  by  C.  L.  Smith, 
and  a  new  one  made  that  will  be  satisfactory  to  him. 

The  said  E.  B.  Preston  &  Co.  further  agree  to  pay  C.  L. 
Smith,  on  or  before  the  15th  of  each  month  following  the 
sales  of  the  hydrant  swivels,  a  royalty  of  fifty  cents  per 
dozen  on  all  three-fourths  hvdrant  swivels  sold.  If  any 
larger  size  be  manufactured  hereafter,  a  price  in  royalty 
will  be  made  that  will  be  satisfactory. 

Said  E.  B.  Preston  &  Co.  will  furnish  said  C.  L.  Smith 
with  statements  of  sales  of  this  swivel,  with  sales  of  each 
size,  and  E.  B.  Preston  &  Co.'s  books  shall  be  open  to  C.  L. 
Smith  at  any  and  all  times  covering  sales  of  this  swivel. 

Signed  this  eleventh  (11th)  day  of  September,  1891. 

E.  B.  Preston  &  Co., 

By  C.  E.  Jenkins,  Mgr. 
C.  L.  Smith." 

Upon  the  trial  of  the  cause,  appellee  herein  filed  in  the 
Circuit  Court  as  his  bill  of  particulars,  npon  which  he  would 
rely  upon  the  trial  of  said  cause,  the  following : 

"  The  above  claimant,  C.  L.  Smith,  for  greater  particular- 
ity, states  that  in  this  action  he  relies  upon  the  special  guar- 
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aDty  of  deceased  defendant,  Everett  B.  Preston,  that  the 
royalty  paid  to  this  claimant  under  the  contract  herein  filed, 
shall  equal  at  least  four  hundred  and  fifty  dollars  per  annum; 
alleging  that  at  the  time  of  the  filing  of  this  claim  two 
years'  default  of  said  guaranty  had  been  made,  and  by 
reason  of  the  death  of  the  said  Everett  B.  Preston,  and  bv 
virtue  of  the  statute,  viz.,  section  67,  of  chapter  3,  of  the 
Eevised  Statute  of  Illinois,  there  is  due  to  this  claimant, 
under  said  contract,  eleven  years,  at  four  hundred  and  fifty 
dollars  per  year,  making  a  total  claim  of  five  thousand  eight 
hundred  and  fifty  dollars." 

Upon  the  trial  of  the  case,  the  court  found  in  favor  of  the 
appellee,  less  an  agreed  set-oflf  of  five  hundred  and  twenty- 
four  dollars  and  forty-nine  cents,  on  the  basis  stated  in  the 
bill  of  particulars,  deducting,  however,  a  rebate  for  interest 
from  each  year's  payment. 

The  defendant  estate,  the  appellant  herein,  insisted  that 
the  contract  had  been  terminated  by  the  following  notice 
of  cancellation : 

"  Chicago,  111.,  Sept.  10,  1894. 
C.  L.  Smith,  Esq.,  Springfield,  111. 

Dear  Sib:  We  hereby  notify  you  that  we  elect  to  and 
do  hereby  cancel  a  certain  contract  signed  by  you  and  E.  B. 
Preston  &  Co.,  by  C.  E.  Jenkins,  manager,  dated  Chicago, 
Illinois,  September  11,  1891,  having  reference  to  the  man- 
ufacture and  sale  of  a  certain  improved  hose  attachment 
and  swivel,  patented  August  20,  1891,  patent  number 
409,512,  and  that  we  will  proceed  no  further  under  that 
contra<5t.  We  cancel  this  contract  because  the  patented 
article  has  proved  to  be  unsalable,  and  the  contract  running 
for  no  definite  time,  we  have  the  privilege,  after  the  first 
year,  of  canceling  the  contract  when  we  see  fit. 

We  do  not,  by  this  letter,  mean  to  admit  any  liability  to 
you  under  this  contract,  except  for  royalties  on  the  hose 
attachment  and  swivels  actually  sold  by  us  thereunder.  As 
to  these  royalties  we  are,  and  always  have  been,  willing  to 
account  to  you  at  any  time. 

Yours  truly, 

E.  B.  Pbeston  &  Co." 
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Upon  receipt  of  this  notice,  appellee  served  upon  E.  B. 
Preston  &  Co.,  the  following : 

"Chicago,  Sept.  17, 1894. 
E.  B.  Preston  &  Co.,  care  Flower,  Smith  &  Musgrave,  Chi- 
cago, 111. 

Gentlemen  :  I  do  not  understand  that  you  have  the  right 
to  cancel,  without  my  consent,  a  certain  contract  signed  by 
your  company  and  myself,  dated  Chicago,  Illinois,  Septem- 
ber 11, 1891,  and  I  hereby  notify  you  thstt  I  shall  adhere 
to  that  contract,  and  if  you  fail  to  perform  your  part  of  it, 
I  shall  hold  you  liable  for  all  damages. 

C.  L.  Smith." 

Appellant  insisted  that  as  Everett  B.  Preston,  who  did 
business  as  E.  B.  Preston  &  Co.,  had,  since  the  entering  into 
said  contract,  and  after  serving  the  above  notices,  died, 
such  death  terminated  said  contract. 

The  finding  of  the  court  was  for  four  hundred  and  fifty 
dollars  per  year  for  the  remaining  term  of  thirteen  j^ears, 
less  interest. 

Flower,  Smith  &  Musgeave,  attorneys  for  appellant. 

MoGlasson  &  Beitlee,  attorneys  for  appellee. 

Mr.  Justice  Wateeman  deliveebd  the  opinion  of  the 
Court. 

A  right  to,  in  a  certain  contingency,  cancel  the  contract, 
was  reserved  to  appellee,  while  Preston  had  no  such  privi- 
lege. The  attempt  by  Preston  to  bring  the  undertaking 
to  an  end  was  nugatory,  and  properly  treated  by  appellee 
as  such. 

The  agreement  was  a  personal  undertaking  upon  the 
part  of  Preston,  which  he  could  not  transfer,  and  which  did 
not,  at  his  death,  devolve  upon  his  executors. 

In  effect,  the  contention  of  appellee  is  that  the  executors 
of  E.  B.  Preston  are  bound  for  twelve  years  to  continue  "  to 
furnish  "  C.  L.  Smith  with  what  his  wants  may  be  of  this 
hose  attachment,  of  any  size  manufactured,  at  a  margin 
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of  twenty  per  cent  above  cost,  said  cost  to  be  agreed  upon, 
"  he  retaining  "  the  right  to  sell  these  goods  at  market  price, 
agreed  upon  between  "  him  '^  and  said  executors;  and  that 
the  said  executors  ''shall  push  the  sale  of  this  swivel  by 
advertising,  exhibiting  and  soliciting  trade  by  their  travel- 
ing salesmen,  or  other  employes;  and  shall  keep  at  all  times 
in  stock  such  quantities  as  will  supply  the  market  for  demand, 
and  to  use  their  best  efforts  to  create  a  large  demand  and  a 
heavy  sale  of  this  article." 

In  other  words,  that  these  executors  are  bound  to  con- 
tinue for  twelve  years  to  carry  on  the  business  of  the  late 
E.  B.  Preston. 

The  contract  under  consideration  contains  no  such  com- 
pact. It  is  manifest  that  the  parties  contemplated  the  per- 
sonal services  of  Mr.  Preston,  his  endeavors,  skill  and  effort, 
and  not  that  of  persons  appointed  to  administer  upon  his 
estate. 

The  agreements  mentioned,  to  be  made  as  to  cost  and 
prices,  were  to  be  between  appellee  and  Mr.  Preston,  not 
between  his  executors  and  "C.  L.  Smith." 

Contracts  for  personal  service  which  can  only  be  performed 
during  the  lifetime  of  the  party  contracting,  are  subject  to 
the  implied  condition  of  his  continuing  to  live  and  to  be  in 
health  to  perform  them,  and  are  terminated  by  his  death  or 
incapacity  from  illness.  Leake  on  Contracts,  1st  Ed.,  704; 
5  Am.  &  Eng.  Ency.  of  Law,  136;  Pollock's  Principles  of 
Contract,  367;  Bishop  on  Contracts,  Sec.  600;  Tasker  v. 
Shepherd,  6  H.  &  N.  575;  Geipel  v.  Smith,  L,  R.,  7  Q.  B.  404; 
Marvel  v.  Phillips,  162  Mass.  399;  Howe  Sewing  Machine 
Co.  V.  Rosenstein,  24  Fed.  Eep.  583;  Taylor  v.  Caldwell,  3 
B.  &  8.  826;  Dickinson  v.  Callahan's  Adm'rs,  19  Pa.  St.  227; 
Robson  V.  Drummond,  2  B.  &  Ad.  303;  Browne  v.  McDonald, 
129  Mass.  66;  Spalding  v.  Rosa,  71  N.  Y.  40. 

Contracts  for  sale  at  a  valuation  price,  to  be  fixed  by  per- 
sons named,  are  impliedly  conditional  upon  those  persons 
surviving  and  making  the  valuation,  and  are  terminated  by 
their  death  before  doing  so,  the  valuation  stipulated  for, 
having  thus  become  impossible.  Leake  on  Contracts,  1st  Ed. 
639;  Milnes  v.  Gery,  14  Ves.  400. 
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For  only  what  was  earned  up  to  the  time  of  the  death  of 
Mr.  Preston,  is  appellee  entitled  to  prove  against  his  estate. 

The  judgment  of  the  Circuit  Court  to  such  amount,  being 
for  the  sum  of  $207.91,  is  affirmed;  and  the  residue  of  the 
judgment  of  the  Circuit  Court  is  reversed. 

Appellant  will  recover  costs  in  this  court.  Affirmed  in 
part  and  reversed  in  part. 


(  «7    618 
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"oTTis;     Chicago  &  Alton  Railroad  Company  y.  Patrick  Maroney. 

1.  Master  and  Servant — Burden  of  Furnishing  Safe  Appliances. — 
The  burden  of  furnishing  safe  appliances  is  upon  the  master,  and  although 
the  master  is  not  liable  for  defects  and  dangers  known  to  the  servant, 
yet  tlie  servant  may  rely  upon  the  master  in  such  regard,  and  is  not 
bound  to  investigate  and  test  the  fitness  and  safety  of  the  appliance  in 
the  absence  of  notice  that  it  is  defective  or  unsafe. 

2.  Fellow-Servants— Carpenters  and  Bricklayers,— The  carpenters 
who  build  a  scaffold  and  the  bricklayers  who  work  upon  it  are  not  to 
be  regarded  as  fellow-servants,  in  considering  the  question  of  the  proper 
construction  of  the  scaffold,  when  such  cai-penters  are  under  a  different 
foreman  and  the  work  is  entirely  disassociated . 

8.  Damages— Tl'/i€n  Not  Kvcessivc—WhRt  is  an  adequate  compensa- 
tion for  personal  injuries  is  often  a  question  of  great  difficulty.  Under 
the  circumstances  of  this  case  a  judgment  for  ;p2,500  is  not  deemed  to 
be  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  December  28,  1896. 

James  N.  Brown  and  M.  J.  Scrafford,  attorneys  for 
appellant. 

Willard  Gentleman  and  Edwin  W.  Sims,  attorneys  for 
appellee. 

Mr.   Presiding   Justice    Shepard  delivered  the  opin- 
ion OF  the  Court. 
The  appellee,  a  brickmason,  recovered  a  judgment  for 
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$2,500  against  the  appellant,  for  personal  injuries  received 
by  him  from  the  falling  of  a  soaflfold,  upon  which  he,  to- 
gether with  five  other  brickmasons  and  two  helpers,  had 
started  to  work  on  the  morning  of  May  15,  1893,  for  the 
purpose  of  finishing  the  top  of  the  brick  wall  of  a  round- 
house being  erected  by  the  appellant. 

The  particular  scaffold  upon  which  the  gang  of  which  ap- 
pellee was  one  began  work  on  the  Monday  morning  in 
question,  was  constructed  by  carpenters  after  the  brick- 
masons  quit  work  at  five  o'clock  on  the  previous  Saturday 
afternoon  or  evening,  and  was  about  twenty  feet  high,  and 
had  never  been  worked  on  but  five  or  ten  minutes  before  it 
fell. 

There  was  evidence  that  tended  to  show  that  the  scaffold 
was  defectively  constructed,  especially  in  that  braces  that 
should  have  been  nailed  under  the  foot-locks  were  omitted, 
and  that  there  was  defective  construction  in  other  respects. 

At  all  events,  the  scaffold  fell  because  of  inherent  weak- 
ness in  construction  or  material,  or  because  of  a  weakening 
of  it  by  depredators  between  Saturday  evening,  when  the 
carpenters  put  it  up  and  left  it,  and  Monday  morning,  when 
the  masons  began  to  use  it. 

Concerning  the  latter,  the  foreman  in  charge  of  the  job 
testified  that  subsequent  to  the  accident  he  examined  the 
material  of  which  the  scaffold  was  composed,  and  found 
marks  in  three  places  that  indicated  to  him  that  some  dep- 
redator had,  with  a  chisel  or  a  bar,  pried  portions  of  it  apart, 
so  that  when  weighted  it  would  fall,  but  he  made  no  report 
of  such  examination  to  the  appellant  or  any  person  to  whom 
a  report  of  such  a  fact  should  properly  be  made. 

Considering  that  circumstance  in  connection  with  the  in- 
herent improbability  of  there  being  any  certain  detection  of 
such  evidences  as  he  said  he  observed,  upon  lumber  that  had 
been  previously  used  for  other  scaffolds,  and  had  fallen  in  a 
mass  with  several  men  and  a  considerable  quantity  of  brick 
and  mortar,  we  think  the  jury  might  reasonably,  as  they 
evidently  did,  place  but  slight  reliance  upon  the  testimony 
of  the  witness. 
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The  same  material  had  been  used  in  other  scaffolds  at 
different  points  in  the  building,  and,  previous  to  its  having 
been  taken  down  and  put  up  again  on  Saturday  before  the 
accident,  had  always  sustained  the  weight  put  upon  it.  We 
must  therefore  conclude,  as  the  jury  doubtless  did,  that  the 
carpenters  in  their  haste  to  get  away  on  Saturday  evening, 
of  which  there  was  some  evidence,  neglected  to  properly 
construct  it,  and  that  as  a  consequence  it  fell.  There  is  no 
evidence  that  appellee  knew,  or  had  reason  to  know,  of  the 
defective  construction. 

The  burden  of  furnishing  safe  appliances  is  upon  the 
master,  and  although  the  master  is  not  liable  for  defects 
and  dangers  known  to  the  servant,  yet  the  servant  may 
rely  upon  the  master  in  such  regard,  and  is  not  bound  to 
investigate  and  test  the  fitness  and  safety  of  the  appliance 
in  the  absence  of  notice  that  it  is  defective  or  unsafe.  C.  & 
E.  I.  R.  R.  Co.  V.  Hines,  132  111.  161. 

There  is  some  contention  by  the  appellant  that  appellee 
and  the  carpenters  who  built  the  scaffold  were  fellow-serv- 
ants, and  for  that  reason  the  appellant  is  absolved  from 
liability,  but  we  fail  to  discern  anything  beyond  bare  plausi- 
bility in  the  argument. 

The  carpenters  and  the  masons  were  under  different 
foremen,  and  their  work  was  entirely^  disassociated. 

It  was  testified  by  the  carpenter  in  charge  of  the  scaffold 
construction,  that  the  brickmasons  never  went  upon  the 
scaffolds  until  the  carpenters'  work  was  entirely  completed. 

True,  it  was  requisite  to  the  work  of  the  masons  that 
scaffolds  should  be  provided,  but  their  erection  was  scarcely 
more  directly  associated  with  the  bricklaying,  except  in 
point  of  time,  than  was  the  manufacture  of  the  lumber  or 
nails  out  of  which  the  scaffolds  were  built. 

We  need  only  refer  to  the  case  of  North  Chicago 
Rolling  Mill  Company  v.  Johnson,  114  111.  57,  for  the  defini- 
tion of  who  will  be  regarded  as  fellow-servants,  and  we  will 
not  extend  that  definition  so  far  as  to  cover  the  case  at  bar. 

No  fault  is  found  with  the  instructions  given  at  the  re- 
quest of  appellee,  and  we  are  satisfied  that   there  was  no 
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error  in  refusing  to  give  the  rejected  ones  offered  by  ap- 
pellant. 

Concerning  the  argued  proposition  that  a  servant  is, 
equally  with  the  master,  chargeable  with  notice  of  defects, 
and  that  knowledge  of  defects  must  be  brought  home  to  the 
master,  we  will  content  ourselves  with  citing  C.  &  E.  I. 
R  R.  Co.  v.  Hines,  132  111.  161;  Goldie  v.  Werner,  50  111. 
App.  297;  Rice  and  B.  M.  Co.  v.  Paulsen,  51  III.  App.  123; 
Wharton  on  Negligence  (2d  Ed.),  Sec.  211. 

The  remaining  contention  concerns  the  alleged  excessive- 
ness  of  the  verdict,  and  has  received  much  consideration. 

The  appellee  was  badly  hurt  temporarily,  as  may  readily 
be  seen  from  the  evidence  of  the  condition  he  was  found  in 
and  extricated  from,  as  testified  to  by  entirely  disinterested 
witnesses.  As  to  the  permanent  disabilities  under  which 
appellee  is  claimed  to  suflfer,  the  evidence  is  of  a  much  less 
satisfactory  character,  being  mainly  confined,  as  it  is,  to  the 
testimony  of  himself,  his  mother  and  sister,  and  consisting 
principally  of  what  are  known  as  subjective  symptoms. 

But  upon  the  whole,  we  do  not  think  we  can  state  the 
rule  in  such  regard  more  completely  than  was  done  in 
Illinois  Cent.  R.  R.  Co.  v.  Cole,  62  111.  App.  480. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 
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Chicago  &  Alton  Ballroad  Company  v.  John  Scanlan.  i^*  ^^ 

1.  LrarrATiONS— Ptea  of,  to  Additional  Counts.— Where  additional 
counts  to  a  declaration  in  an  action  for  personal  injuries,  filed  after  the 
statute  of  limitations  has  run  against  the  original  cause  of  action,  are 
but  different  statements  of  how  the  injury  occurred,  a  demurrer  to  a 
plea  of  the  statute  of  limitations  to  such  counts  is  properly  overruled. 

Trespass  on  the  Case,  for  x>ersonal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1890.  Affirmed. 
Opinion  filed  December  28, 1896. 

James  N.  Bkowk,  attorney  for  appellant. 
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Willabd  Gentleman,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion  of 
THE  Court. 

\  This  action  was  brought  by  appellant  to  recover  for 
personal  injuries  received  by  him  in  the  same  accident,  the 
falling  of  a  scaffold,  upon  which  he,  as  a  brickmason,  was  at 
work,  as  that  described  in  C.  &  A.  E.  R.  Co.  v.  Maronev 
(p.  618,  this  volume). 

This  case  was  tried  nearly  two  months-  before  the  Ma- 
roney  case,  and  the  evidence  concerning  the  accident  was 
substantially  alike  in  both.  The  main  additional  circum- 
stance developed  on  the  trial  of  that  case,  was  in  the  testi- 
mony of  the  foreman  of  the  job  concerning  certain  evi- 
dences discovered  by  him  after  the  accident,  of  depreda- 
tions committed  on  the  scaffold  between  Saturdav  eveninof 
when  it  was  put  up,  and  Monday  morning  when  it  fell,  of 
which  circumstance  he  made  no  mention  in  his  testimonv 
in  this  case. 

We  refer,  therefore,  to  our  opinion  in  that  case  for  the 
facts. 

Upon  the  law,  the  only  question  argued  in  this  case  that 
was  not  in  the  Maroney  case,  arises  from  the  sustaining  of 
appellee's  demurrer  to  appellant's  plea  of  the  statute  of 
limitations  interposed  to  the  appellee's  amended  declaration 
filed  more  than  two  years  after  the  injury. 

The  original  declaration  alleged  the  negligence  of  appel- 
lant to  consist  in  the  breaking  and  falling  of  the  scaffold, 
"  owing  to  its  faulty  and  improper  construction,  and  its 
then  unsafe  condition." 

One  count  of  the  amended  declaration  alleged,  as  consti- 
tuting the  negligence  of  appellant,  that  it  did,  carelessly, 
negligently,  etc.,  build  and  construct  said  scaffold,  so  that, 
etc.,  the  same  did  break  and  fall,  etc. 

We  see  no  difference  between  the  two  except  in  the 
matter  of  form.  The  cause  of  action  was  the  injury.  The 
different  counts  were  but  different  statements  of  how  it 
occurred,  and  the  demurrer  to  the  plea  of  the  statute  was 
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properly  sustained.  Mitchell  v.  Milholland,  106  111.  175; 
Illinois  Cent.  R.  R.  Co.  v.  Weiland,  p.  332,    this  volume) 

The  appellee  recovered  a  verdict  and  judgment  for 
$3,500. 

What  we  said  in  the  Maroney  case,  supra^  concerning 
the  claimed  excessiveness  of  damages,  has  equal  applica- 
tion here,  and  need  not  be  repeated. 

The  judgment  of  the  Superior  Court  is  therefore  af- 
firmed. 


Jesse  W.  McMillen  t.  City  of  Chicago  et  al. 
Same  v.  County  of  Cook  et  al. 

1.  Assignees — Of  Officer^ s  Salaries— No  Standing  in  a  Court  of 
Equity.' — The  assignee  of  an  officer's  salary  may  sue  at  law  if  his  claim 
is  valid,  but  valid  or  invalid,  he  has  no  standing  in  a  court  of  equity. 

In  equity. — Bills  by  an  assignee  of  an  officer's  salary.  Appeals  from 
the  Circuit  Court  of  Cook  County.  In  the  first  case  the  Hon.  John 
Gibbons,  Judge,  presiding.  In  the  second  case  the  Hon.  Elbridoe 
Hanecy,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1896.    Affirmed.    Opinion  filed  December  28,  1896. 

D.  A.  Holmes,  attorney  for  appellant. 

Frank  L.  Shepard,  assistant  county  attorney,  William 
G.  Beale,  corporation  counsel,  Byron  Boyden,  assistant 
corporation  counsel,  attorneys  for  appellees;  Eobert  S. 
Iles,  county  attorney,  of  counsel. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Jn  these  cases  the  appellant  filed  bills  to  recover,  in  the 
one  case  from  the  city,  salaries  of  policemen  and  firemen 
which  he  claimed  by  assignments  from  the  policemen  and 
firemen  of  wages  due,  or  to  become  due  to  them,  respectively; 
and  in  the  other,  the  salaries  of  clerks  in  the  office  of  the 
clerk  of  the  Circuit  Court,  which  he  claimed  under  similar 
assignments. 
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We  shall  not  go  into  the  vexed  question  of  public  policy 
as  aflFecting  such  assignments. 

Good  or  bad,  valid  or  invalid,  the  appellant  has  no  stand- 
ing in  a  court  of  equity.  City  of  Elgin  v.  Schoenberger,  59 
111.  App.  384;  2  Am.  and  Eng.  Enoy.  of  Law,  2d  Ed.,  1095. 

He  may  sue  at  law,  in  the  name  of  the  respective  assign- 
ors, if  his  claims  are  valid.    Ibid. 

The  decrees  sustaining  demurrers  to^  and  dismissing  the 
bills  are  affirmed. 
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Samnel  P.  Parmly'  v.  J.  Hamilton  Farrar. 

1.  Practice. — Reasons  for  Giving  Judgment,  Immaterial, — ^The  rea- 
son*) given  by  a  judge  in  justification  of  a  judgment  pronounced  by 
him  are  immaterial.  The  only  question  in  such  connection  is,  was  there 
any  substantial  error  committed  by  the  court  or  was  the  judgment  right 
accordiug  to  the  rules  of  law. 

2.  New  Trials — Application  of  the  Statute  Restricting  the  Granting 
o/.— Section  27  of  the  practice  act,  providing  that  "  no  more  than  two 
new  trials  upon  the  same  grounds  shall  be  granted  to  the  same  party  in 
the  same  cause,"  does  not  apply  to  the  granting  of  newijrials  for  errors  of 
law,  but  applies  only  so  far  as  to  restrain  courts  from  reviewing  the  ac- 
tion of  the  jury  on  the  facts  after  the  concurrent  number  of  yerdicts 
specified  by  the  statute  have  been  found. 

8.  Same— >K/ien  a  New  Trial  Should  Not  he  Granted. — When  a  jury, 
tto  whom  the  facts  have  been  submitted,  has  three  times  determined 
herein  the  same  way,  the  supervisory  power  of  the  judge  should  cease 
and  the  facts  thus  found  should  be  conclusive. 

4  Practice— iSpecioZ  Findings  and  the  General  Verdict  Must  he  Bee- 
one //ed.— Inconsistencies  between  the  special  findings  and  the  general 
verdict  must  be  irreconcilable  in  order  that  the  special  findings  shall  con- 
trol, and  all  reasonable  presumptions  will  be  entertained  in  favor  of  the 
general  verdict,  while  nothing  will  be  presumed  in  aid  of  the  special 
findings.  Unless  the  special  findings  are  irreconcilable  with  the  general 
verdict,  looking  only  at  the  pleadings,  verdict  and  findings,  the  general 
verdict  prevails. 

6,  Same—  ^Hien  Indebitatus  Assumpsit  Will  Lie, — When  a  contract 
is  at  an  end,  either  by  its  own  original  terms  or  by  the  subsequent  con- 
sent of  the  parties,  or  by  the  unjustifiable  acts  of  the  defendant,  and 
nothing  remains  but  to  pay  money,  indebitatus  assumpsit  will  lie, 
although  the  debt  accrued  under  a  special  contract,  and  such  special 
contract  may  be  proper  and  necessary  evidence  in  support  of  the  ac- 
tion. 
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AsBumpslty  for  commissions.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Justice  Gary 
dissenting  upon  one  point.    Opinion  filed  December  28,  1896. 

Heokman  &  Elsdon,  attorneys  for  appellatit. 

George  W.  Plummer,  Wharton  Plummer  and  W.  I.  Cctl- 
VBR,  attorneys  for  appellee. 

Mr.  Prbsidino  Justicb  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  a  judgment  for  $5,000,  entered 
upon  a  verdict  for  that  sum,  in  a  suit  brought  by  the  ap- 
pellee against  the  appellant,  to  recover  commissions  claimed 
to  have  been  earned  under  an  express  oral  contract  for  the 
sale  of  real  estate. 

There  !iad  been  two  previous  trials,  resulting  in  verdicts 
of  three  thousand  dollars,  and  twenty-five  hundred  dollars, 
respectively,  for  the  appellee.  The  trial  judge  permitted 
the  following  to  be  incorporated  into  the  bill  of  exceptions, 
presumably,  for  the  purpose  of  preserving  his  reasons  for 
overruling  the  motion  for  a  new  trial : 

"And  the  court  in  denying  the  said  motion  for  a  new  trial, 
although  stating  that  the  preponderance  of  the  evidence 
was  with  the  defendant,  based  its  refusal  on  the  ground 
that  two  verdicts  had  already  been  rendered  for  the  plaint- 
iff and  that  there  must  be  an  end  of  litigation." 

The  reasons  that  a  judge  gives  in  justification  of  a  judg- 
ment pronounced  by  him,  are  immaterial.  The  only  ques- 
tion in  such  connection  is,  was  there  any  substantial  error 
committed  by  the  court,  or,  was  the  judgment  right  accord- 
ing to  the  rules  of  law  ?  Hahn  v.  Gates,  p.  596,  this 
volume. 

Our  practice  act.  Sec.  57,  concerning  verdicts  and  new 
trials,  provides  that  "  no  more  than  two  new  trials  upon 
the  same  grounds  shall  be  granted  to  the  same  party  in  the 
same  cause,"  etc. 

Such  a  statutory  provision  may  be  said  to  be  but  declara- 
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tory  of  the  principle  embodied  in  the  maxim  ^^  Interest 
reipuhlicae  ui  sit  finis  litium^'^  and  has  always  had  a  place 
in  the  statutes  of  this  State,  although  previous  to  the  revis- 
ion of  1874,  the  words,  "  upon  the  same  grounds,"  were  not 
contained  in  it.  Sec.  24,  Chap.  83  (entitled  "  Practice "), 
Rev.  Stat.  1845. 

The  Supreme  Court  has  repeatedly  held,  and  so  proceeded 
as  to  impliedly  hold,  that  the  statute  had  reference  to  trials 
in  nisiprius  courts,  but  had  no  application  to  that  court. 
Wolbrecht  v.  Baumgarten,  26  111.  291;  Stanberry  v.  Moore, 
56  111.  App.  472;  Silsbe  v.  Lucas,  53  111.  479;  111.  Cent.  E.  R. 
Co.  V.  Patterson,  93  111.  290. 

In  the  last  cited  case  there  is  an  expression  (on  p.  292) 
which  seems  to  indicate  that  the  court  intended  to  include 
the  Appellate  Courts  of  the  State  as  being,  in  such  regard, 
excluded  from  the  operation  of  the  statute.  And  the  Ap- 
pellate Court  of  the  Fourth  District,  impliedly,  so  held. 
Town  of  De  Soto  v.  Buckles,  40  111.  App.  85. 

But  even  as  to  nisip7*ius  courts,  it  was  very  clearly  stated 
in  Silsbe  v.  Lucas,  supra,  that  the  statute  does  not  apply  to 
the  granting  of  new  trials  for  errors  of  law,  but  applies 
only  so  far  as  to  restrain  them  from  reviewing  the  action 
of  the  jury  on  the  facts  after  the  concurrent  number  of  ver- 
dicts specified  by  the  statute  have  been  found. 

While,  therefore,  we  would  not  hesitate  because,  simply, 
of  the  statute,  to  reverse  the  judgment,  we  are  not  at  liberty 
to  do  so  in  violation  of  law  equally  as  binding  upon  us  as  a 
statute  would  be,  if  there  were  one. 

The  law  that  the  determination  of  facts  rests  with  the 
jury,  and  that  their  finding  upon  conflicting  evidence  will 
not  be  disturbed  unless  it  is  made  to  appear  that  passion, 
partiality  or  prejudice  guided  their  verdict,  is  about  as  old 
AS  the  right  of  jury  trial  itself.  And  such  rule  is  applicable 
to  a  single  trial. 

The  fact  that  three  trials  have  been  had,  all  resulting  in 
favor  of  the  same  party,  merely  makes  the  rule  more  em- 
phatic, but  does  not  give  rise  to  it. 

When  a  jury  to  whom  the  facts  have  been  submitted,  has 
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"  three  times  determined  them  the  same  way,  the  supervi- 
sory power  of  the  judge  should  then  cease,  and  the  facts 
thus  found  should  be  conclusive."     Silsbe  v.  Lucas,  supra. 

We  will  not  examine  the  facts,  in  the  face  of  three  ver- 
dicts against  the  appellant  upon  the  same  issue,  which  we 
assume  was  the  case — the  declaration  consisting  only  of  the 
common  counts  in  mdebitatus  assumpsit^  and  the  only  plea 
bein^  the  general  issue — further  than  to  ascertain  if  there 
was  evidence  that  tended  fairly  to  support  the  verdict.  And 
it  would  add  nothing  to  the  value  of  this  opinion  as  a 
precedent,  for  us  to  recite  the  evidence  that  supported  the 
appellee's  case. 

There  was  clearly  such  testimony  and  documentary  evi- 
dence as  made  out  a  case  for  the  jury  to  pass  upon.  Whether 
there  was  such  a  preponderance  of  evidence  in  favor  of  the 
appellee  as  to  leave  us  entirely  satisfied  with  the  verdict,  is 
not  a  question  we  have  to  deal  with  on  this  record.  There 
was  enough  evidence  upon  which  a  jury  might  do  as  was 
done,  and  unless  some  material  error  of  law  was  committed, 
the  judgment  must  stand. 

The  questions  of  law  presented  by  the  brief  of  appellant 
are  neither  many  nor  complex. 

It  is  said  that  there  was  such  language  employed  by  coun- 
sel for  appellee  in  his  argument  to  the  jury,  as  was  calcu- 
lated to  arouse  their  prejudices  against  the  appellant.  We 
will  not  reproduce  the  remarks,  nor  say  more  concerning 
the  point  than  to  refer  to  what  is  said  upon  the  subject  in 
^the  opinion  of  this  court  in  Harms  v.  Steir,  p.  634,  this 
volume. 

It  is  next  urged  that  the  general  verdict  was  contrary  to 
the  special  findings.  The  inconsistency  between  special 
findings  and  the  general  verdict  must  be  irreconcilable,  in 
order  that  the  special  findings  shall  control;  and  all  reason- 
able presumptions  will  be  entertained  in  favor  of  the  general 
verdict,  while  nothing  will  be  presumed  in  aid  of  the  special 
findings.  0.  &  K  W.  Ey.  Co.  v.  Dunleavy,  139  111.  132; 
Independent  Dryer  Co.  v.  Livermore  F.  Co.,  60  111.  App. 
390. 
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It  is  a  rule,  undisputed,  that  unless  the  finding  is  irrecon- 
cilable with  the  general  verdict,  looking  only  at  the  plead- 
ings, verdict  and  finding,  the  general  verdict  prevails," 
Gall  V.  Beckstein,  66  111.  App.  478. 

The  inconsistency  between  the  special  findings  and  the 
general  verdict  that  appellant  complains  of  is  pointed  out 
by  his  brief  as  arising  because  the  jury,  by  one  answer,  found 
that  the  contract  of  agency  which  appellee  had,  fixed  the 
price  at  which  the  property  was  to  be  sold  at  $250,000;  and 
that  by  another  answer  they  found  that  appellee  was  not 
employed  to  make  the  sale  without  limitation  as  to  the 
price  for  which  it  should  be  sold.  And  it  is  then  argued 
that  the  evidence  showed  a  sale  at  $245,000. 

This  court  can  not  look  at  the  evidence  to  determine 
whether  there  be  such  an  inconsistency  between  the  special 
findings  and  the  verdict  as  that  the  former  must  be  held  to 
control.     Cases  last  above  cited. 

But  if  we  are  at  liberty  to  do  so,  we  would  be  required  to 
hold  that  there  was  not,  for  any  reason  pointed  out,  any 
fatal  inconsistency  between  the  two.  It  does  not  at  all 
follow  that  because  there  was  a  fixed  price  for  the  property 
when  the  contract  of  agency  was  entered  into,  or  because 
appellee  had  no  agency  to  sell  the  property  without  limita- 
tion as  to  price,  that  the  appellant  might  not  have  availed 
himself  of  the  purchaser  procured  by  appellee,  and  himself 
sold  the  property  to  such  purchaser  at  a  price  less  than  the 
terms  of  appellee's  agency  permitted  him  to  do,  whereby 
appellee  would  be,  in  law,  entitled  to  recover  his  commis- 
sions the  same  as  if  he  had  personally  concluded  the  sale. 

No  criticism  is  made  of  the  instructions  given  in  behalf 
of  the  appellee,  but  fault  is  found  with  the  refusal  to  give 
three  instructions  asked  by  the  appellant,  only  one  of  which 
requires  to  be  noticed.  It  was  sought  by  that  instruction 
to  have  the  jury  told  by  the  court  that  no  recovery  could  be 
had  under  a  declaration  consisting  of  the  common  counts 
alone,  unless  there  had  been  shown,  by  a  preponderance  of 
the  evidence,  a  contract  fully  performed  by  the  appellee. 

While,  as  a  matter  of  law,  the  proposition  embodied  in 
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the  instruction  was  abstractly  correct,  and  that  no  re- 
covery upon  a  qucmtum  meruit  count  could  be  had,  where  a 
special  contract  was  relied  upon,  without  showing  perform- 
ance of  the  contract  so  that  nothing  but  payment  therefor 
remained  to  be  done,  it  did  not  state  the  whole  proposition 
necessary  to  certain  phases  of  the  evidence  concerning  the 
wrongful  prevention  by  the  appellant  of  full  performance 
by  the  appellee. 

"  When  a  contract  is  at  an  end,  either  by  its  own  original 
terms  or  by  the  subsequent  consent  of  the  parties,  or  by  the 
unjustifiable  acts  of  the  defendant,  and  nothing  remains  but 
to  pay  money,  indebitatus  assumpsit  will  lie,  although  the 
debt  accrued  under  a  special  contract,  and  such  special  con- 
tract may  be  proper  and  necessary  evidence  in  support  of 
the  action."     Wolf  v.  Schlacks,  67  111.  App.  117. 

There  was  evidence  tending  to  show  that  appellant  wrong- 
fully took  full  performance  of  the  contract  out  of  the  power 
of  appellee,  by  himself  completing  a  sale  begun  by  appellee, 
and  the  instruction,  to  have  been  applicable  to  the  case, 
should  have  included  that  element,  in  order  to  have  made  it 
error  to  refuse  it. 

We  have  examined  the  record  with  diligent  care,  and  find- 
ing no  substantial  error  of  law,  it  becomes  our  duty  to  afiirm 
the  judgment,  and  it  is  so  ordered. 

Mb.  Justice  Gary. 

I  only  wish  to  dissent  from  the  doctrine  of  the  cases  cited 
by  Judge  Shepard,  holding  that  the  forbidding  granting 
more  than  two  new  trials,  applies  only  to  the  courts  where 
the  trials  were  had. 

An  Appellate  Court  can  correct  only  errors  committed  by 
the  court  below,  and  how  could  the  court  below  err  in  not 
doing  what  the  statute  forbids  it  to  do } 

Mb.  Justice  Watebman. 

I  am  of  the  opinion  that,  while  the  fact  that  a  court  had 
or  gave  a  poor  reason  for  coming  to  a  right  conclusion  is 
inconsequential,  yet  a  statement  of  the  reason  actuating  a 
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nisi  priu8  court  for  making  a  judgment,  may  properly  be 
made  and  prove  useful. 

In  the  present  case,  the  fact  that  the  court  thought  that 
the  preponderance  of  the  evidence  was  with  the.  appellant, 
is  not  important;  the  determination  as  to  the  preponderance 
of  the  evidence  is  for  the  jury;  and  because  of  a  mere  diflfer- 
ence  of  opinion  as  to  such  preponderance,  the  judge  should 
not  set  aside  a  verdict.  But  if  to  the  judge  the  verdict  ap- 
pear to  be  against  the  clear  preponderance  of  the  evidence, 
the  result  of  passion  or  prejudice,  he  may  properly  inter- 
fere. 

The  trial  judge  is  yet  in  this  State  an  essential  part  of  the 
tribunal  engaged  in  ascertaining  the  truth  as  to  disputed 
questions  of  fact.  He  takes  part  in  the  making  of  the  rec- 
.ord,  and  may  make  his  opinions  a  portion  thereof. 

An  Appellate  Court,  ordinarily,  deals  only  with  the  record 
made  below;  yet  the  reasons  actuating  the  Appellate  Court 
in  its  final  determination  are  sometimes  important,  and 
where  such  final  determination  is  the  result  of  finding  the 
facts  in  controversy  wholly  or  in  part  different  from  the 
finding  of  the  court  from  which  the  cause  was  brought,  it 
is  the  duty  of  the  Appellate  Court  in  its  final  order  to  recite 
the  facts  as  found  by  it. 


Max  Scheldrnp  r.  John  Y.  Farwell  Co.  et  al. 

1.  MA.LICIOUS  Prosecution— WTia*  Necessary  to  Eecovery  /or.— In 
an  action  for  malicious  prosecution  it  is  necessary  for  the  plaintiff  to 
prove  that  the  defendant,  in  the  institution  of  the  prosecution  complained 
of,  acted  maliciously  and  without  probable  cause. 

Trespass  on  the  Case,  for  malicious  prosecution.  Appeal  from  the 
Superior  Court  of  Cook  Couniy;  the  Hon.  Pmup  Stein,  Judge,  presid- 
ing. Heard  in  this  coiui;  at  the  October  term,  1896.  Affirmed.  Opin- 
ion filed  December  28,  1896. 

Statement  of  the  Case. 

Max  Scheldrup,  the  appellant,  was,  on  the  15th  day  of 
January,  1894,  arrested  on  the  complaint  and  affidavit  of 
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William  D.  Mollvaine,  the  process  being  served  and  the 
appellant  taken  into  custody  by  a  constable  with  a  warrant 
issued  by  David  J.  Lyon,  justice  of  the  peace,  in  and  for 
Cook  county,  Illinois. 

William  B.  McUvaine  was  the  credit  man  for  John  V. 
Farwell  Company.  The  appellant  was  charged  with  having 
obtained  goods  under  false  pretenses  from  John  V.  Farwell 
Company.  The  justice  discharged  Scheldrup  and  this  suit 
was  brought  against  John  V.  Farwell  Company  and  William 
D.  Mcllvaine  for  malicious  prosecution  and  false  imprison- 
ment. 

After  the  plaintiff's  testimony  was  in,  in  the  trial  in  the 
Superior  Court,  the  judge  directed  the  jury  to  bring  in  a 
verdict  finding  the  defendant  not  guilty. 

W.  R.  Chamberlain  and  Wing,  Chadboubne  &  Leach, 
attorneys  for  appellant. 

Tenney,  MoConnell  &  Coffeen,  attorneys  for  appellees. 

Me.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

In  an  action  for  malicious  prosecution,  it  is  necessary  that 
the  plaintiff  should  prove  that  the  defendant,  in  the  institu- 
tion of  the  prosecution  complained*  of,  acted  maliciously 
and  without  probable  cause. 

There  was  upon  the  trial  below  no  evidence  of  a  want  of 
probable  cause.  The  jury  were  therefore  properly  instructed 
to  find  the  defendant  not  guilty. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Travelers'  Preferred  Accident  Association  v.  C«  8. 

McKinney. 

1.  Verdicts — When  Conclusive, — Where  the  evidence  produced  upon 
a  trial  is  conflicting  and  irreconcilable  the  verdict  of  the  jury  will  not 
be  disturbed. 
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Assnmpslt,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  De- 
cember 28,  1896. 

Louis  Sohissleb  and  John  0.  Wallis,  attorneys  for  ap- 
pellant. 

Williams,  Linden,  Dempsey  &  Gott,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OP  THE  Court. 

The  main  facts  of  this  case  are  sufficiently  stated  in  the 
opinion  of  the  court  in  the  same  cause  when  it  was  pre- 
viously before  us,  reported  in  57  111.  App.  141. 

It  is  not  here  denied  that  a  recovery  for  a  small  amount, 
equal  to  the  weekly  benefit  of  $25  for  a  period  of  four  days, 
according  to  one  theor}',  or  of  three  to  four  weeks,  a<5cord- 
ing  to  another  theory,  would  have  been  proper,  but  it  is 
insisted,  upon  a  most  critical  analysis  of  the  facts  testified 
to,  that  a  recovery  so  great  as  $652.55,  covering  a  period  of 
disability  of  about  half  a  year,  is  grossly  excessive. 

Whether  so  or  not,  turns  wholly  upon  whether  the  ap- 
pellee permitted  himself  to  be  cured  as  soon  as  he  might. 

Upon  that  question  the  evidence  was  of  that  conflicting 
and  irreconcilable  character  which  brings  the  case  clearly 
within  the  rule  that  the  verdict  alone  is  conclusive  of  it. 

Furthermore,  this  was  the  second  trial  of  the  cause,  and 
resulted  in  a  verdict  for  substantiallv  the  same  amount  as 
the  first  one,  and  it  is  not  at  all  likely  that  another  trial 
would  bring  a  materially  different  result. 

The  evidence  on  both  sides  was  wholly  by  depositions; 
there  were  no  instructions  offered  or  given;  there  is  no  ques- 
tion of  law  argued,  and  there  is  none  in  the  case  so  far  as 
we  observe. 

We  must  affirm  the  judgment. 
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William  F.  Peterson  and  Paul  Badowitz   y.  John  Y. 

Dngan. 

1.  Bill  of  Exceptions— TTTiaf  Does  Not  Constitute—In  a  roll  of 
papers  CHrtified  by  a  circuit  clerk  upon  the  back  of  a  copy  of  an  affidavit 
was  a  date  and  the  word  **  approved,"  followed  by  the  signature  and 
S3al  of  a  judge  of  the  Circuit  Court,  and  upon  the  back  of  the  assign- 
ment of  errors  were  the  words  **  presented  in  open  court  the  22d  of  Sep- 
tember, 1896,"  followed  by  the  signature  and  seal  of  the  judge.  Held 
that  the  papers  so  marked  did  not  constitute  a  bill  of  exceptions. 

Motion,  to  set  aside  judgment  by  default.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  this  court  at  October  t.^rm,  189a.  Affirmed.  Opinion 
filed  December  28,  1896. 

Statement  of  the  Casb. 

This  is  an  appeal  from  an  order  denying  a  motion  to  vacate 
a  judgment  by  confession,  and  allow  the  appellant  Peterson 
to  come  in  and  plead  to  the  narr.  filed  in  the  case. 

Judgment  by  confession  was  entered  December  19,  1895, 
against  appellant,  for  $300.25  and  $13  costs. 

D.  T.  DuNooMBE,  attorney  for  appellants. 
Henry  M:  Shabad,  attorney  for  appellee. 

Me.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

There  is  in  this  case  no  bill  of  exceptions.  Neither  the 
aflBdavits  nor  the  copies  of  the  same  presented  to  the  court 
below  are  before  this  court. 

In  the  roU  certified  by  the  clerk,  upon  the  back  of  what 
seems  to  be  a  copy  of  an  affidavit,  we  find  the  following,  in 
figures:  A  date,  whether  the  24th  or  25th  of  "  Sep.,  '96,"  we 
are  unable  to  determine,  the  word  "  approved,"  followed  by 
the  signature  and  seal  of  a  judge  of  the  Circuit  Court. 
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This  paper  appears  to  have  been  filed  in  the  Circuit  Court 
September  24,  1896. 

We  also  find  upon  the  back  of  the  assignment  of  errors, 
the  words  "  Presented  in  open  court  the  22d  of  September, 
189G,"  followed  by  the  signature  and  seal  of  the  judge. 

Evidently  some  one  in  presenting  what  was  designed  for 
a  bill  of  exceptions,  has  made  a  mistake. 

The  order  of  the  Circuit  Court  refusing  to  set  aside  the 
judgment,  is  affirmed. 


JJ  ^  Henry  Harms  r.  Caroline  Steir. 

67    6271 
67    884 

^  458  1.  Appellate  CJourt  Practicb — Improper  Remarks  by  Counsel — 
When  Oroundfor  Betyersal, — ^This  court  wiU  not  reverse  a  judgment  on 
account  of  improper  remarks  by  counsel,  unless  it  is  plain  that  justice 
was  in  some  way  subverted  or  defeated  thereby,  but  wiU  in  most  in- 
stances rely  upon  the  trial  judge  to  protect  against  any  injurious  conse- 
quences from  the  indiscretion  and  over-zeal  of  counseL 

Trespass,  f pr  breaking  into  a  dwelling  house.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
December  14,  1896. 

Gage  ife  Dbming,  attorneys  for  appellant. 

Oliveb  &  Mboaetnby  and  Simmons  &  "Winston,  attorneys 
for  appellee. 

Mr.  Pbesiding  Justiob  Shepabd  delivebed  the  opinion  op 
the  ooubt. 

This  appeal  is  from  a  judgment  of  $2,000  recovered  in  an 
action  of  trespass  brought  by  appellee  against  appellant. 

The  appellant  urges  three  grounds  for  a  reversal  of  the 
judgment. 

First.    That  the  verdict  is  not  sustained  by  the  evidence. 

Second.     Improper  remarks  by  appellee's  counsel. 

Third.    Excessiveness  of  the  verdict  and  judgment. 
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Concerning  the  first  ground :  There  were  eight  witnesses 
on  each  side  who  testified,  and  it  may  be  truly  said  that 
there  is  no  possibility  of  reconciling  much  of  the  evidence, 
^jro  and  con. 

In  such  cases  an  appellate  tribunal  can  not,  with  safety, 
substitute  its  judgment  of  the  truthfulness  of  the  testimony 
of  one  set  of  witnesses  and  the  untruthfulness  of  another, 
for  that  of  the  jury  and  trial  judge,  who  saw  and  heard  the 
witnesses  as  they  testified.  The  law  is,  that  in  cases  of 
irreconcilable  conflict  of  testimony  the  verdict  must  stand. 

Upon  the  second  ground:  That  of  improper  remarks  by 
appellee's  counsel  made  to  the  jury,  and  to  the  court  in  the 
presence  of  the  jury. 

There  was  no  objection  made,  and  consequently  no  ruling 
to  which  an  exception  could  have  been  taken,  to  the  first 
remark  that  is  complained  of,  made  in  the  opening  speech 
to  the  jury,  about  one  Brenzel  and  his  wife  having  "  either  ran 
away,  or  had  gone*,  a  way  before  the  policeman  came,  so  they 
were  not  on  the  scene  when  the  arrest  was  made."  For  the 
presumable  purpose  of  ascertaining  whether  Brenzel  was  a 
party  to  the  suit,  the  court  interposed,  at  this  point,  with 
the  remark,  "  Harms  is  the  only  party."  To  that  remark  of 
the  court,  counsel  for  appellant  replied,  "  Suit  has  been  dis- 
missed as  to  the  other  defendants."  And  then  the  court 
remarked,  "  This  case  appears  to  have  been  tried  once  be- 
fore." Whereupon  counsel  for  appellee  stated  to  the  court 
the  fact  that  the  cause  had  been  formerly  tried  before  a  dif- 
ferent judge,  and  taken  from  the  jury,  which  was  followed 
by  an  appeal  to  this  court,  where  the  cause  was  remanded 
for  another  trial,  which  was  the  occasion  of  the  cause  being 
here  for  trial  again. 

To  nothing  that  so  occurred  was  any  objection  made  or 
exception  taken,  and  we  are  at  a  loss  to  understand  why 
counsel  should  have  incorporated  into  his  brief  the  state- 
ment of  such  occurrence  as  constituting  error. 

To  other  subsequent  remarks  made  while  examining  wit- 
nesses, and  in  the  closing  argument,  objections  were  made, 
and  ruled  upon  by  the  court,  sometimes  sustaining  and  other 
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times  overruling  them,  but  we  are  unable  to  see  any  error 
in  any  ruling  that  was  unfavorable  to  appellant. 

In  the  written  reasons  filed  for  a  new  trial,  it  was  specific- 
ally urged  that  such  remarks  of  counsel  were  improper, 
and  we  must  assume  that  the  trial  court  gave  due  considera- 
tion to  the  subject  in  deciding  upon  that  motion. 

Although  with  due  deference  to  the  exalted  system  of 
ethics  which  graces  the  profession  of  the  law,  we  may  regret 
that  counsel  did  not  omit  most  of  the  matters  complained 
of,  still  we,  sitting  as  a  court  of  review,  may  not  seize  upon 
such  things  as  a  ground  for  reversing  a  judgment  where  it 
is  not  plain  that  justice  has  been  in  some  way  subverted  or 
defeated  by  the  practice.  We  must  in  most  instances,  like 
the  present,  rely  confidently  upon  the  trial  judge  to  protect 
against  any  injurious  consequences  from  the  indiscretion  and 
over-zeal  of  counsel  in  such  respects. 

Commenting  upon  this  subject,  our  Supreme  Court  has,  in 
the  very  recent  case  (opinion  filed  November  9, 1896)  of  W. 
C.  St.  E.  E.  Co.  V,  Annis,  spoken  most  felicitously : 

"  No  more  delicate  question  for  decision  can  arise  than 
the  propriety  of  the  conduct  of  counsel  in  the  trial  of  cases, 
and  it  is  gratifying  to  know  that  the  sense  of  professional 
propriety  is  generally  such  that  courts  are  seldom  called 
upon  to  do  so.  When,  however,  the  necessity  arises,  trial 
courts  should  not  hesitate  to  use  their  authority  to  restrain 
all  efforts  of  attorneys  to  obtain  verdicts  by  using  unfair 
means,  and  making  remarks  outside  of  the  evidence  calcu- 
lated only  to  arouse  the  prejudice  and  passions  of  the  jury; 
and  whenever  such  restraining  infiuences  do  not  effect  the 
purpose,  the  fruits  of  such  unprofessional  conduct  ought  to 
be  taken  away  by  granting  a  new  trial.  It  is,  however,  as 
held  in  the  Cotton  case,  %\ipra^  a  matter  resting  in  the  sound 
discretion  of  the  trial  judge  to  say,  under  all  the  circum- 
stances of  the  case,  and  in  view  of  the  counter  remarks 
which  may  be  made,  and  the  temper  and  character  of  the 
jury,  whether  a  new  trial  should  be  granted  or  not;  and 
unless  it  satisfactorily  appears  from  the  record  that  the  trial 
court  had  abused  its  discretion  in  this  regard,  courts  of  re- 
view can  not  interfere." 
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As  to  the  excess! veaess  of  the  recovery,  but  a  few  words 
need  be  said. 

The  law  permits  punitive  damages  to  be  awarded  in 
cases  of  aggravated  trespass,  in  order  that  the  guilty  party 
may  be  punished,  and  others  deterred  from  similar  acts. 

We  do  not  find  in  the  record,  evidence  that  would  war- 
rant a  recovery  of  so  large  a  sum  by  way  of  compensation, 
but  we  are  not  disposed  to  overturn  the  verdict  which  has 
been  approved  by  the  trial  judge,  merely  because  it  par- 
takes considerably  of  punishment. 

It  is  no  light  matter  for  one  to  have  his  or  her  home 
intruded  upon  by  trespassers,  who,  in  the  winter  time,  tear 
away  part  of  the  side  and  roof  of  the  house,  and  break  a 
large  hole  from  the  outside  into  a  room  where  the  occupant 
lies  in  bed  sick;  and  when  the  person  found  to  be  respon- 
sible for  such  a  trespass  is  proved  to  be  worth  a  half 
million  of  dollars,  and,  therefore,  able  to  pay  without  much 
sacrifice,  he  may  not  successfully  complain  that  a  verdict  of 
$2,000  is  excessive. 

The  motion  to  tax  against  appellant  the  costs  of  the 
additional  abstract,  is  denied.  We  have  not  found  it  to  be 
necessary  to  a  fair  understanding  of  the  record  of  the  cause. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


i.  F.  Brady  and  Edward  J.  McCarty  y.  Hadden  Bros. 

1.  Negotiable  Paper— ^ccommodaf ton  Indorser—When  Not  Liable, 
— ^In  a  suit  against  the  drawer  and  indorser  of  a  check,  the  plaintiffs, 
who  were  real  estate  agents,  testified  that  the  check  was  given  as  a  de- 
posit on  a  real  estate  contract,  between  the  drawer  of  the  check  and  a 
third  person,  and  that  the  indorser  had  no  interest  in  the  transaction, 
having  merely  loaned  his  name  for  convenience;  that  this  trade  fell 
through,  but  that  the  drawer  of  the  check  was  indebted  to  them  on  an- 
other transaction.  Held,  that  plaintiffs  had  no  claim  on  the  check,  and 
that  the  indorser  was  not  liable. 

2.  Judgment — On  a  Joint  Promise  Must  he  Joint. — In  an  action  ex 
contractu  on  a  joint  promise,  a  judgment  can  not  be  rendered  against 
one  defendant  only,  but  must  go  against  all  the  defendants,  or  none. 
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Assampsit,  on  the  common  counts,  with  special  count  on  a  check. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  EpwARD  F. 
Dunne,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896. 
Reversed  and  judgment  here.    Opinion  filed  December  28,  1896. 

Statement  op  the  Case. 

This  is  an  appeal  from  a  judgment  for  $1,017,  rendered 
July  2,  1896,  in  favor  of  appellees  and  against  appellants. 
The  declaration  contained  a  special  count  under  the  statute 
permitting  the  drawer  and  indorser  to  be  sued  jointly,  and 
the  common  counts.  The  special  count  was  on  a  check 
made  by  appellant  Brady,  payable  to  appellant  McCarty, 
and  bv  him  indorsed  in  blank  and  delivered. 

In  addition  to  the  general  issue,  two  special  pleas  were 
filed  :  First,  that  the  check  was  simply  an  accommodation 
check.  Second,  that  the  check  was  never  intended  to  be 
used.  By  stipulation,  all  defenses  were  to  go.  in  under  the 
general  issuQ,  and  all  evidence  to  go  in  under  the  common 
counts.  The  case  was  tried  by  the  court,  the  parties  waiv- 
ing a  jury.  The  check  was  offered  in  evidence,  and  appel- 
lees proved  that  it  was  presented  in  due  season  for  payment 
to  the  bank,  and  payment  refused  for  want  of  funds. 
.  The  defendants  testified  that  the  check  was  loaned,  merel v 
as  an  accommodation  check;  the  plaintiffs  then  testified 
that  the  check  was  given  as  a  deposit  on  a  real  estate 
contract  entered  into  between  McCart}'-  and  one  Johnson, 
McCarty's  name  being  used  by  Brady,  who  was  the  real 
party,  McCarty  having  no  interest  in  the  transaction;  that 
I  this  trade  fell  through;  that  Brady's  property  in  Kansas 

I  »City  was  contracted  to  be  sold  to  Johnson  for  $30,000,  and 

that  appellees  were  entitled  to  recover  for  commissions  on 
such  sale,  Brady  having  refused  to  carry  it  out.  Appellees 
testified  that  McCarty,  as  they  knew  all  the  while,  had  no 
interest  in  the  transaction,  having  merely  loaned  the  use  of 
his  name  to  Brady. 

Johnson  &  MoDannold,  attorneys  for  appellants. 

Edward  J.  Walsh,  attorney  for  appellees. 
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Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  check  having  been  given  as  a  deposit  upon  a  real 
estate  trade,  nominally  between  McCarty  and  Johnson,  but 
really  between  Brady  and  Johnson,  the  check  was  not  made 
for  the  use  of  appellees,  and  they  have  no  claim  to  it. 

If  appellees  have  any  claim  for  commissions,  it  is  against 
Brady  alone,  for  commissions  earned  in  eflFecting  a  sale  of 
his  Kansas  City  property;  they  have  no  claim  against 
McCarty,  for  they  had  no  dealings  wuth  McCarty,  and  do 
not  pretend  to  have  had;  they  state  that  his  name  was  used 
by  Brady,  entirely  for  Brady's  convenience.  They  were  not 
misinformed,  and  did  not  sell,  or  try  to  sell,  any  property 
belonging  to  McCarty. 

Such  being  the  case,  they  were  not,  taking  their  state- 
ment as  to  the  facts  to  be  entirely  true,  entitled  to  recover 
against  McCarty. 

Nor  were  they,  the  action  being  ex  contractu  for  a  joint 
promise,  entitled  to  recover  against  one  defendant  only; 
they  could  have  a  recovery  against  all  the  defendants  or 
none.    United  Workmen  et  al.  v.  Zuhlke,  129  111.  298. 

It  is  therefore  unneccssarv  for  us  to  discuss  the  conflict- 
ing  and  irreconcilable  testimony  given  upon  the  trial. 

The  cause  having  been  tried  without  a  jury,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  a  judgment  will  be  here 
entered  for  appellants,  upon  a  finding  of  facts. 

Judgment  reversed,  and  judgment  for  appellants  here, 
with  finding  of  facts. 
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Henry  P.  Newman  v.  August  Jacobson.  Jl  «39 
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1.  Afpellatb  Court  Practice — Abstracts, — A  party  brining  a  case 
to  this  court  must  furnish  and  file  a  complete  abstract  or  abridgment  of 
the  record.  The  intention  of  the  rule  is  to  require  a  presentation  in  the 
abstract,  in  substance,  of  those  parts  of  the  record  upon  which  error  is 
assigned. 
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Debt  for  Rent. — ^Appeal  from  the  Superior  Ck)urt  of  CJook  County; 
the  Hon.  Henrt  V.  Freeman,  Jud^e,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.    Affirmed.    Opinion  filed  January  7,  1897. 

L.  S.  Hodges,  attorney  for  appellant. 

Thornton  &  Chanobllob,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  op  the  Court. 

This  is  one  of  the  cases  in  which  enforcement  of  rules  is 
unaccompanied  by  regret. 

The  appellant  had  occupied  rooms  of  the  appellee  for  sev- 
eral months,  refusing  to  pay  rent  for  them.  The  case  was 
tried  without  a  jury.  The  brief  of  the  appellant  is  wholly 
to  show  that  the  court  erred  in  the  finding  and  judgment 
for  the  appellee  because  of  a  partial  eviction  of  the  appel- 
lant by  the  appellee;  yet  the  abstract  does  not  show  the 
amount  of  the  finding  or  judgment;  nor  anything  as  to  the 
pleadings,  further  than,  "  Declaration  in  debt  for  rent  of 
certain  premises."  "  Plea,  eviction  of  defendant  by  plaint- 
iflf."     "  Keplication  to  plea  of  eviction." 

Whether  it  was  debt  for  use  and  occupation — on  a  demise 
— or  upon  a  covenant  to  pay  rent,  is  left  in  the  dark. 
Whether  the  eviction  pleaded  was  actual  or  constructive — 
of  the  whole,  or  a  part,  of  the  premises,  or  of  some  easement 
or  appurtenance,  is  also  so  left. 

What  replication  was  made  to  the  plea,  we  are  not 
informed. 

Perhaps  no  evidence  shown  by  the  abstract  related  to  the 
issue  joined.  The  appellant  asks  us  to  decide  that  a  plea  of 
eviction  was  proved,  without  showing  us  what  it  alleged. 

The  defense  is  not  one  that  awakens  any  sympathy,  and 
without  repeating,  we  adopt  so  much  of  the  opinion  in 
Flaningham  v.  Hogue,  69  111.  App.  315,  as  is  applicable  to 
this  case,  and  affirm  the  judgment. 
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James  E.  Cagney  t.  E.  G.  Sweet. 

1.  Is JvrsanoTsa— Relating  to  Party  Walls. — When  a  person  has  a 
right  under  a  party  wall  agreement  to  carry  the  wall  up  higher,  although 
it  may  shut  off  the  view  from  the  other  party's  windows  and  lessen  the 
light  coming  thereto,  he  may  do  the  same  thing  by  the  erection  of  a 
screen  upon  such  wall,  without  entitling  the  other  party  to  relief  by  in- 
junction. 

Bill,  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
7,  1897. 

Statement  of  the  Case. 

On  April  23,  1895,  appellant  was  the  owner  of  lot  5, 
known  as  Xo.  615  West  Monroe  street,  and  appellee  was 
the  owner  of  lot  4,  known  as  No.  613  West  Monroe  street. 
Lot  5  was  vacant,  and  lot  4  was  improved  with  a  two-story 
brick  building.  The  west  wall  of  this  building  stood  one- 
half  on  appellant's  lot,  as  he  claimed,  but  only  four  inches 
on  the  lot,  as  appellee  claims. 

On  said  date  appellant  was  about  to  build  on  his  lot,  and 
called  upon  appellee,  who  referred  him  to  his  attorney,  who 
drew  a  party-wall  agreement,  which  was  executed  by  the 
parties  hereto. 

Appellant  contends  that  the  whole  of  the  west  wall  of 
appellee's  building  is  a  party  wall,  and  appellee  contends 
that  only  the  south  16  3-12  feet  is  a  party  wall,  and  that 
the  residue  is  not  a  party  wall,  claiming  an  easement  from 
twenty  years'  user  in  this  wall  supported  upon  appellant's  lot. 

The  party-wall  agreement  is  as  follows : 

"  Dated  April  23, 1895.  Between  E.  C.  Sweet,  the  de- 
fendant, of  first  part,  and  Jas.  E.  Cagney.  the  complainant, 
of  second  part.  First  party  owns  lot  4,  block  7,  etc.,  known 
as  613  West  Monroe  street,  Chicago. 

Second  party  owns  lot  5,  block  7,  etc.,  known  as  615 
West  Monroe  street,  and  adjoining  said  lot  4.  Both  parties 
desire  a  party  wall  be  declared  and  erected  between  them, 
half  to  stand  on  lot  of  first  party  and  the  other  half  on  lot 
of  second  party. 
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,  .  » 

Now,  therefore,  etc.,  in  consideration  of  $1,  etc.,  and  the 
agreements,  etc.,  of  second  party,  first  party  grants  to 
second  party  full  liberty  to  join  to  and  use  as  a  party  wall 
the  south  16  3-12  feet  of  west  wall  of  building,  on  said  lot 
4,  with  the  privilege  of  increasing  the  height  of  the  part  of 
said  wall  hereby  granted  so  that  the  same  may  coincide 
with  the  other  parts  of  building  which  second  party  may 
erect  on  said  lot  6. 

And  further  grants  to  second  party  the  privilege  of 
erecting  a  party  wall  adjoining  on  the  south  of  the  build- 
ing on  lot  4,  extending  a  distance  of  6  6-12  feet;  and  further 
grants  to  second  party  the  privilege  of  erecting  a  party 
wall  on  the  north  of  said  building  on  said  lot  4,  commencing 
4  11-12  feet  north  of  said  building  and  extending  a  distance 
of  14  6-12  feet,  the  center  of  said  walls  to  be  the  division 
line  of  said  lots. 

The  said  walls  to  be  of  good  materials  and  workmanship 
and  conform  to  building  laws.  The  said  walls  not  to  pro- 
ject upon  said  lot  4  further  than  to  coincide  with  east  face 
of  west  wall  of  building  on  said  lot  4,  except  in  case  of 
chimney  flue.  That  said  wall  so  built  shall  be  and  remain 
party  walls. 

First  party  may  use  said  walls  without  compensation. 
Second  party  to  keep  walls  in  repair  at  his  own  expense 
until  used  by  first  party. 

Second  party  grants  to  first  party  the  privilege  of  open- 
ing windows  in  the  north  21  4-12  feet  of  the  west  wall  of 
building  on  said  lot  4,  with  the  further  right  of  increasing 
the  height  of  same  west  wall  in  conformity  to  any  building 
that  may  be  thereafter  erected  on  said  lot  4,  and  the  further 
privilege  of  extending  the  north  and  west  walls  of  said 
building  on  said  lot  4,  so  that  same  may  join  on  the  east 
wall  of  the  building  to  be  erected  by  second  party  on  lot  5. 

Walls  to  be  erected  at  cost  of  second  party;  second  party 
to  construct  chimney  flues  at  points  designated  by  first  party. 

Second  party  to  build  up  chimneys  of  first  party  to  same 
height  as  those  on  buildings  to  be  erected  by  second  party. 

Second  party  to  paint  walls  of  his  building  same  color  as 
building  of  first  party." 
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The  following  testimony  was  given : 

"  Mr.  Warvelle :  This  contract  does  not  cover  the  part 
marked  blue  in  pencil  on  this  plat. 

Mr.  White :  No,  sir;  except  to  open  windows  in  it,  and 
increase  its  height  to  conform  to  Cagney's  house. 

Mr.  White :    Mr.  Warvelle,  let  me  have  your  plat." 

(Plat  handed  to  Mr.  White.) 

Plat  produced  and  offered  in  evidence,  and  is  in  words 
and  figures  as  follows,  to  wit : 
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"  Mr.  Warvelle :  We  have  used  the  part  of  wall 
marked  blue  in  pencil,  for  over  twenty  years,  and  claim  an 
easement  in  the  land  on  which  it  rests,  for  the  support  of 
our  building.  There  is  no  party-wall  contract  of  record 
relative  to  this  wall,  and  none  that  I  ever  heard  of. 

Mr.  White :  That  is  probably  correct,  but  there  must 
have  been  some  agreement  of  some  kind,  at  some  time,  be- 
tween the  former  owners. 

Mr.  Burns  (the  witness)  resuming:  Before  suit  was 
brought  Sweet  had  built  a  fence  or  screen  on  top  of  the  wall 
marked  blue  (indicating),  five  feet  in  height.  This  fence 
was  fastened  (indicating)  to  the  north  end  of  south  party 
wall,  described  in  party-wall  agreement.  Sweet  built  a 
sheet-iron  screen  and  fastened  it  to  the  party  wall. 

Mr.  Sweet :  Since  this  suit  was  brought  I  have  had  the 
screen  changed  so  that  it  is  not  supported  by  the  party 
wall." 

The  wall  out  of  which  this  suit  arose,  was  or  was  not  a 
part  of  the  party  wall  provided  in  the  agreement.  Upon 
this  disputed  wall  appellee  built  a  screen,  thus  shutting  out 
the  view  over  his  property  theretofore  existing  from  win- 
dows in  the  premises  of  appellant  near  by.  Appellant  filed 
a  bill  asking  for  an  injunction  restraining  appellee  from 
maintaining  such  screen;  the  court  below  refused  the  injunc- 
tion and  dismissed  the  bill. 

G.  Feank  White,  attorney  for  appellant. 

Wabvellb  &  Clithero,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Granting  that  the  wall  upon  which  the  screen  was  built 
is  a  party  wall,  we  do  not  think  appellant  is  entitled  to  re- 
strain the  building  of  a  screen  thereon.  Appellee  had  a 
right  to  carry  the  wall  up  higher,  which  would  have,  as 
effectually  as  the  screen,  shut  oflf  the  view  from  appellee's 
windows  and  lessened  the  light  coming  thereto. 
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Appellee  has  not  done,  and  is  not  threatening  to  do,  any 
injury  to  the  wall. 

Appellant  testifies  that  the  screen  darkens  his  windows. 
This,  by  carrying  the  wall  higher,  appellee  had  a  right  to 
do;  that  he  has  done  it  by  the  erection  of  a  screen,  does  not 
entitle  appellant  to  relief  by  way  of  injunction. 

The  decree  of  the  Circuit  Court  is  affirmed. 


West   Chicago   Street    Railway  Company  y.  Mary  B. 

McCallum. 

1.  Street  Cars— JSircrcise  of  Care  at  Crossings,— Street  car  com. 
panies  should  exercise  great  care  at  crossings,  more  especially  when 
trains  moving  in  opposite  directions  arrive  at  a  crossing  about  the  same 
time. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  theOctober  term,  1896.  Aflarmed.  Opinion  filed 
January  7,  1897. 

Statement  of  the  Case. 

This  was  an  action  by  Mary  B.  McCallum  to  recover  dam- 
ages for  personal  injuries,  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of  the  West  Chicago  Street  Kail- 
road  Company.    The  declaration  consists  of  three  counts, 

which  allege : 

First.  That  on  the  22d  day  of  June,  1893,  while  the 
plaintiff  was  riding,  with  due  care,  in  a  carriage,  on  Cali- 
fornia avenue,  at  the  intersection  of  Madison  street,  one  of 
the  defendant's  Madison  street  cable  cars  negligently  struck 
the  carriage,  thereby  throwing  the  plaintiff  to  the  ground, 
causing  the  injuries  complained  of. 

Second.  That  the  defendant,  at  the  intersection  aforesaid, 
negligently  operated  its  car,  in  this,  that  it  did  not  slacken 
the  speed  or  give  warning  of  the  approach  of  its  grip-car 
at  the  said  intersection,  thereby  causing  the  injuries  com- 
plained of. 
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Third.  That  the  defendant  operated  its  grip-car  at  the 
said  intersection  at  a  dangerous  rate  of  speed,  thereby  caus- 
ing the  injuries  complained  of. 

At  the  trial,  the  jury  found  a  verdict  in  favor  of  theplaint- 
ijBf,  and  assessed  her  damages  at  $2,000,  and  judgment  hav- 
ing been  entered  upon  this  verdict,  the  defendant  appeals. 

Egbert  Jamibson  and  John  A.  Eose,  attorneys  for  ap- 
pellant. 

Edward  E.  Perlet,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  testified :    "  The  accident  occurred  at  8  o'clock 
in  the  evening,  on  the  corner  of  California  avenue  and 
Madison  street;  I  was  going  across  California  avenue  in  my 
buggy,  alone,  from  the  south.    I  was  driving  north;  on  Cali- 
fornia avenue  there  was  a  two-seated  rig  standing  waiting 
for  the  train  to  go  east.     I  heard  the  signal  as  I  drove  up, 
and   I  stopped  on  the  west  side  of  this  rig,  and  the  train 
passed  over  from  the  west,  and  stopped  on  the  east  side  of 
California  avenue  on  Madison,  and  the  other  carriage  started 
up,  and  I  started  up.    My  horse  was  along  on  the  west  side 
of  the  other  carriage,  and  I  looked  east  when  I  started,  and 
the  east  bound  train  stopped  on  the  east  side  of  the  street. 
We  started  across  and  I  heard  no  bell  sound  at  all.     As  mv 
horse  got  on  the  north  track — I  presume  the  buggy  stood 
about  midway  between  the  two  tracks,  I  looked  east.     I  saw 
the  headlight  before  I  heard  the  bell.     I  urged,  slapped  the 
horse  on  the  back  with  the  lines  and  urged  him.     She  went 
across  as  rapidly  as  she  could.     I  was  almost  across  the 
track  when  the  grip  struck  the  buggy,  breaking  a  spoke, 
turning  it  over  and  throwing  me  out.     I  was  between  this 
vehicle  in  front  of  me  and  to  the  east  of  me,  and  the  west 
curb  of  California  avenue.     The  top  of  my  buggy  was  half 
up.    I  could  see  to  the  right  or  left  of  me  as  I  sat  in  the 
buggy;  there  was  nothing  to  obstruct  my  view,  right  or 
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left.  I  could  see  west  on  Madison  street  from  where  I  was 
sitting  waiting  for  the  east-bound  grip.  I  suppose  I  could 
see  almost  half  a  block.  I  could  not  see  east  at  all  because 
the  west-bound  grip  stopped  on  the  east  side.  I  couldn't 
see  anything  for  the  east-bound  grip,  until  I  got  on  the 
track,  and  saw  the  light  of  the  west-bound  grip.  It  was  a 
very  short  time.  I  was  driving  from  the  point  where  I 
stopped  for  the  east-bound  grip  to  pass  to  the  point  where 
I  first  saw  the  headlight  of  the  west-bound  grip.  Between 
those  two  points  the  horse  trotted.  When  she  started  she 
immediately  struck  into  a  trot.  At  the  time  I  first  saw 
the  headlight  the  buggy  was  going  across  the  track  the  same 
as  I  was,  and  it  was  so  far  ahead  of  me  that  I  couldn't  see 
the  headlight;  it  cleared  the  track  and  I  didn't.  I  couldn't 
see  behind  the  buggy  that  was  in  front  of  me  at  the  time  I 
first  saw  the  light.  I  made  an  effort  to  see  whether  there 
was  a  west-bound  grip.  As  I  went  upon  the  track  I  saw 
the  east-bound  train  standing  on  the  east  side  of  California 
avenue;  I  didn't  see  anything  else  and  I  looked  east.  There 
was  nothing  opposite  that  grip  to  prevent  my  seeing  the 
grip  on  Madison  street  except  the  grip  on  the  east  side  of 
me.  The  carriage  that  was  east  of  me  was  moving  north, 
the  same  direction  that  I  was  going,  and  it  went  rapidly,  as 
rapidly  as  I  did." 

Mr.  Richardson  testified  as  follows : 

"  Just  before  this  accident  I  was  on  the  grip-car  traveling 
west.  The  buggy  was  moving  north.  I  was  on  the  front 
side  of  the  grip,  on  the  left  hand  side — south  side.  There 
were  twp  sets  of  street  car  tracks  in  the  street.  The  car  was 
running  on  the  north  track,  and  Mr.  Devoll  was  with  me. 
The  car  was  going  west,  east  of  California  avenue  when  I 
first  saw  the  buggy. 

The  car  was  about  forty  feet  from  California  avenue 
when  I  first  saw  the  buggy.  The  buggy  was  just  coming 
up  California  avenue,  and  had  just  come  in  sight.  I  saw  it 
the  minute  that  it  came  in  sight.  What  had  prevented  me 
seeing  it  before  was,  there  was  a  building  on  the  corner. 
The  first  thing  I  noticed  there  was  an  obstruction  in  front, 
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a  wagon,  I  think,  a  heavy  wagon,  and  the  gripraan  com- 
menced to  ring  his  bell,  and  the  wagon  that  was  in  front, 
as  usual,  kept  going  right  along,  and  the  car  was  slacking 
up,  to  the  best  of  my  judgment,  right  along,  and  the  grip- 
man  kept  on  ringing  his  bell,  and  it  did  not  appear  to  alter 
the  course  of  the  vehicle,  and  just  as  the  buggy  got  across 
the  street  car  track,  or  about  to  get  across,  it  struck  the 
hind -wheel,  and  I  seen  a  lady  go  out  over  the  dashboard. 
The  wagon  was  traveling  north.  The  car  traveled  about 
two  or  three  feet  after  it  struck  the  buggy.  The  bell  on 
the  grip-car  was  ringing  from  the  time  the  buggy  got  in 
sight  until  the  car  stopped." 

Four  witnesses,  none  of  whom  were  employes  of  the  com- 
pany, testified  to  the  same  effect. 

Mr.  Richardson  also  testified :  "  I  did  not  take  my  eyes 
oflf  that  horse  from  the  instant  I  first  saw  him  coming  into 
view  on  California  avenue,  south  of  the  building  line  of 
Madison  street,  until  the  collision  took  place.  I  kept  my 
eyes  on  the  horse  all  the  time,  as  I  apprehended  an  accident. 
The  horse  was  not  running  at  the  time  of  the  accident,  but 
was  walking;  he  had  walked  from  the  time  I  first  saw  him 
until  that  accident.  I  didn't  see  the  woman  make  any 
effort  to  hurry  the  horse,  that  was  what  attracted  my  atten- 
tion. If  she  looked  toward  me,  I  didn't  see  her:  I  kept  my 
eyes  on  the  horse." 

Had  plaintifl^  loo^vod  east,  it  would  seem  that  she  would 
have  seen  the  west-bound  train,  as  several  persons  upon  it 
saw  her;  her  attention  may  have  been  absorbed  by  the  east- 
bound  train. 

Street  car  companies  should  exercise  great  care  at  cross- 
ings, more  especially  when  trains  moving  in  opposite  direc- 
tions arrive  at  a  crossing  at  about  the  same  time.  Chicago 
City  Ey.  Co.  v.  Jennings,  157  111.  274. 

The  question  of  whether  the  plaintiff  exercised  ordinary 
care,  and  whether  the  defendant  was  negligent,  was  fairly 
submitted  to  the  jury,  under  evidence  such  that  a  majority 
of  the  court  are  of  the  opinion  we  ought  not  to  interfere 
with  the  judgment  of  the  court  below. 
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While  not  approving  of  the  phraseology  of  the  first  and 
third  instructions  given  for  the  plaintiff,  we  find  in  neither 
any  such  error  as  we  think  worked  *any  harm  to  the  de- 
fendant. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Illinois  Central  Railroad  Company  ?.  Elvira  James. 
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1.  Railroad  Companies— Jmpiieci  Invitations  to  Cross  Their  Tracks, 
— The  stopping  of  a  passenger  train  for  the  purpose  of  taking  on  or 
letting  off  passengers  is  an  implied  invitation'  to  people  to  pass  over  such 
tracks  as  are  npcessary  in  order  to  get  on  or  off  of  such  train,  but  the 
invitation  is  only  to  persons  who  have  a  desire  to  do  one  of  these  things 
and  is  not  an  invitation  to  people  whose  only  object  in  crossing  such 
tracks  is  to  do  that  with  which  the  railroad  company  has  no  connection. 

2.  Same — When  Persons  Are  Not  Acting  under  an  Invitation  in 
Crossing  Tracks.^li  a  person,  in  going  to  a  railroad  station  house  for 
the  purpose  of  sending  a  message  from  a  telegraph  office  kept  there, 
steps  upon  the  premises  of  the  company  at  a  place  designated  by  it  as  a 
crossing  for  such  purpose,  such  pei*son  is  acting  under  ah  invitation  to 
cross;  but  not  so  if  such  person  is  going,  not  to  the  telegraph  office,  but 
to  meet  the  operator  while  on  his  way  to  his  place  of  business. 

8.  Ordinary  Care— What  is  Not  an  Exercise  of, — A  person  standing 
close  to  a  railway  station  at  which  two  passenger  trains  have  just  ar- 
rived, and  near  to  which  a  freight  train  apparently  about  to  pass  the 
station  is  standing,  and  who  suddenly  steps  onto  the  track  along  which 
he  knows  the  freight  train  will  pass,  is  not  in  the  exercise  of  ordinary 
care  for  his  personal  safety. 

4.  License— To  Cross  llracks  Imposes  no  Obligation, — A  mere  naked 
license  or  permission  to  pass  over  the  tracks  of  a  railroad  company,  will 
not  create  a  duty  or  impose  an  obligation  on  the  part  of  the  company  to 
provide  against  the  danger  of  accidents. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  January  7,  1897. 


Sidney  P.  Andrews,  attorney  for  appellant;  James  Fen- 
tress, of  counsel 
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Rosenthal,  Kurz  &  Hirschl,  and  S.  S.  Page,  attorneys 
for  appellee;  Andrew  J.  Hirschl,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opiniok  of  the 
Court. 

This  is  an  action  by  Miss  Elvira  James,  to  recover  dam- 
ages from  the  defendant,  the  Illinois  Central  Railroad  Com- 
pany, for  alleged  personal  injuries  received  from  being  struck 
by  a  locomotive  engine  belonging  to  the  defendant,  and  op- 
erated by  its  servants,  while  she  was  crossing  its  track  in 
the  city  of  Chicago,  at  or  near  a  station  called  Grand 
Crossing. 

The  night  previous  to  the  accident,  appellee  remained 
with  her  sister  at  a  hotel  known  as  the  "  Kemp  House." 
Upon  the  following  morning  she  left  the  hotel,  intending  to 
go  to  the  station  house  of  the  Illinois  Central  Railroad  for 
the  purpose  of  sending  thence  a  telegraph  message.  Leav- 
ing the  hotel  at  about  6:30,  she  started  to  walk  down  the 
walk  that  led  to  a  walk  that  ran  parallel  with  the  Fort 
Wayne  tracks. 

While  thus  walking,  appellee  remembered  that  Mr.  Easley, 
the  telegraph  operator,  would  not  be  at  the  station  quite  so 
early,  so  she  thought  she  would  cross  the  Illinois  Central 
railroad  tracks,  walk  westward,  and  meet  him,  as  he  was 
accustomed  to  come  that  way.  She  says  that  she  went 
along  the  walk  that  ran  parallel  with  the  Fort  Wayne  tracks 
until  she  came  within  three  or  four  feet  of  the  Illinois  Cen- 
tral tracks;  that  on  nearing  these,  she  noticed  a  passenger 
train  at  the  depot,  letting  otf  and  taking  on  passengers,  and 
she  thought  that  it  would  not  be  prudent  for  her  to  under- 
take to  cross  appellant's  tracks  before  that  train  would  leave 
the  depot,  so  she  stopped  there,  as  she  thinks,  about  a  min? 
ute ;  that  there  was  then  a  freight  train  standing  south  of 
76th  street,  and  a  train  coming  from  the  south  approaching 
the  crossing,  and  also  a  passenger  train  on  the  farthest  track 
west  of  the  depot,  and  she,  appellee,  thought  she  had  better 
wait,  and  when  this  train — that  is,  the  passenger  train — 
started  to  leave  the  depot,  she  started  to  move  toward  the 
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tracks,  and  that  just  as  she  stepped  on  the  rail  of  the  second 
track,  a  freight  train  approached  her,  and  that  is  all  she 
can  remember;  that  before  she  was  struck  by  the  freight 
train,  she  saw  it  south  of  76th  street ;  that  it  was  then  stand- 
ing stilt 

It  appears  that  as  she  stood  waiting  to  cross,  there  was 
one  suburban  train  going  north  on  appellant's  tracks,  and 
another  suburban  train  of  appellant's  going  south ;  that  the 
freight  train  by  which  she  was  struck  passed  along  between 
the  depot  and  the  suburban  passenger  train,  which  was  un- 
loading passengers  on  the  third  track  from  the  place  where 
appellee  stood. 

The  freight  train  which  struck  appellee  was  moving  at 
the  time,  about  six  miles  per  hour.  Proceeding  westward, 
appellee,  as  soon  as  the  passenger  train  going  south  had 
passed,  stepped  onto  the  track  along  which  the  freight  train 
was  going,  when  that  train  was  only  a  few  feet  away.  As 
she  stepped  out,  the  engineer  of  the  freight  train  saw  her, 
gave  two  or  three  short  blasts  upon  the  whistle,  reversed  his 
engine,  and  did  all  that  he  could  to  stop  the  train. 

There  seem  to  have  been  six  or  eight  people  standing 
alongside  of  appellee  before  she  started  to  cross  the  track, 
two  of  whom,  as  the  engine  struck  her,  ran  to  her  assist- 
ance, reaching  and  holding  her  from  falling  to  the  ground, 
notwithstanding  which,  she  was  so  bruised  and  sprained 
as  to  be  seriously  and  permanently  injured. 

Appellee  testified  that  the  place  where  she  was  standing 
and  attempted  to  cross  the  Illinois  Central  tracks,  was  a 
little  south  of  the  tracks  of  the  Pittsburgh  &  Fort  Wayne; 
and  where  there  was  a  plank  walk  which  had  for  sometime 
previous  been  used  by  people  who  desired  to  cross  over  the 
tracks  of  appellant. 

Appellee  introduced  in  evidence  a  dedication  to  the  Town 
of  Hyde  Park,  for  street  purposes,  of  the  ground  where  this 
plank  walk  lay,  and  also  an  acceptance  of  such  street  by  the 
authorities  of  the  town,  but  did  not  show  that  the  parties 
so  attempting  to  dedicate  were  at  any  time  the  owners  of 
the  ground. 
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Appellant  contended  that  the  walk  in  question  just  south 
of  the  tracks  of  the  Pittsburgh  &  Fort  Wayne  Road,  was 
not  within  the  limits  of  any  street,  but  was  upon  lands  be- 
longing to  it,  appellant,  and  also  insisted,  and  gave  evidence 
tending  to  show,  that  the  place  where  she  was  injured  was 
between  the  tracks  of  the  Pittsburgh  &  Fort  Wayne  Rail- 
road and  those  of  the  Lake  Shore  &  Michigan  Southern 
Eailroad;  and  the  decided  proponderance  of  the  evidence  in 
the  case  is,  that  the  accident  occurred  at  the  place  last  men- 
tioned. Whether  the  accident  happened  south  of  the  tracks 
of  the  Pittsburgh  &  Fort  Wayne  Railroad,  or  between  them 
and  the  tracks  of  the  Lake  Shore  &  Michigan  Southern 
Railroad,  appellant  contends  that  in  either  case,  it  hap- 
pened upon  its  private  premises,  and  that  the  appellee  was, 
when  injured,  a  trespasser,  she  not  having  gone  thereon  by 
invitation,  express  or  implied,  of  the  company. 

Appellee  states  that  as  she  stood  before  attempting  to 
cross  the  railway,  there  was  a  suburban  train  unloading  and 
taking  on  passengers;  that  this  train  was  going  south,  and 
was  on  the  third  track  from  where  she  stood;  that  another 
suburban  train  going  north  was  on  the  fourth  track  from 
where  she  stood;  that  the  locomotive  of  the  train  going 
south  crossed  the  crossing  first,  and  that  going  north  soon 
followed.  Appellee  proceeds :  "  Of  course  I  did  not  see  that 
pass,  because  before  that  I  was  struck  by  the  freight  train. 
The  freight  train  passed  in — was  going  to  pass  in — between 
the  depot  and  the  passenger  train." 

'  It  thus  appears  that  appellee  started  to  go  over  these 
tracks  as  soon  as  the  suburban  train  going  south  had  passed 
by,  and  before  she  had  seen  the  suburban  train  going  north 
go  by. 

Appellee  has  called  our  attention  to  the  fact  that  in  the 
opinion  first  written  in  this  case,  we  fell  into  the  error  of 
thinking  that  one  of  the  suburban  trains  passed  between 
the  freight  train  and  the  depot,  and  that  appellee  stepped 
out  from  behind  this  suburban  train  on  to  the  track  upon 
which  the  freight  train  was  proceeding.  The  fact  is,  that 
as  appellee  stood,  before  attempting  to  cross  the  tracks,  the 
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track  next  to  her  was  clear,  and  that  on  the  second  track 
from  her  she  saw,  at  76th  street,  a  distance  of  from  four  to 
five  hundred  feet,  a  freight  train  standing,  apparently  about 
to  proceed  northward,  that  is,  along  the  second  track  from 
and  between  her  and  the  point  to  which  she  wished  to  go. 

Appellee  says  that  two  juries  have  declared,  and  the  Cir- 
cuit Court  has  confirmed,  "  that  appellee  took  ordinary  ob- 
servation of  the  surroundings,  looked  when  she  crossed  76th 
street,  saw  a  train  standing,  went  on  up  to  the  defendant's 
tracks,  looked  south  again,  saw  the  freight  still  standing, 
saw  the  suburban  train  coming  from  each  direction,  waited 
about  a  minute,  intent  upon  an  opportunity  to  be  given  her 
by  these  suburbans  to  let  her  pass,  and  as  soon  as  the  oppor- 
tunity was  given,  started  to  cross." 

Appellee  contends  that  under  the  circumstances,  she  had 
a  right  to  expect  that  a  freight  train  would  not  be  run  in  be- 
tween the  suburban  trains  and  the  depot,  certainly  not  with- 
out warning  and  at  a  considerable  speed;  and  hence  it  did  not 
occur  to  her  to  again  look  before  stepping  upon  the  tracks, 
and  that  the  engineer  of  the  freight  train,  as  he  was  pro- 
ceeding northward,  had  he  looked,  would  have  seen  her 
standing  and  about  to  cross.  Doubtless  the  engineer  of 
the  freight  train,  had  he  looked,  would  have,  and  we  have 
no  doubt  did,  see  her  standing,  but  whether  he  would  have 
thought  that  she  was  intending  to  cross  the  tracks,  can  not 
be  known.  It  by  no  means  follows  that  persons  standing 
at  a  railroad  station,  looking  at  a  crossing,  are  about  to  pass 
over.  Whether,  however,  the  engineer  thought  appellee 
was  intending  to  cross  or  not,  is  immaterial;  in  any  event 
he  should  have  given  proper  signals,  and  the  preponderance 
of  the  evidence  is  that  he  did.  However  this  may  be,  the 
question  under  consideration  is  not  alone  as  to  the  negli- 
gence of  the  appellant,  but  in  regard,  also,  to  the  conduct 
of  appellee. 

Had  appellee,  for  the  purpose  of  taking  or  departing 
from  one  of  appellant's  passenger  trains,  gone  upon  its 
tracks  at  a  place  by  it  designated  for  such  coming  or  go- 
ing, she  would  have  been  there  by  invitation*  of  appellant. 
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So  too,  if,  in  going  to  its  station  house  for  the  purpose  of 
sending  a  message  from  a  telegraph  office  kept  there,  she 
had  stepped  upon  the  tracks  of  appellant  at  a  place  desig- 
nated by  it  as  a  crossing  for  s,uch  purpose,  she  would  have 
been  acting  under  its  invitation;  but  in  going,  not  to  the 
telegraph  office,  but  to  meet  the  operator  while  on  his  way 
to  his  place  of  business,  she  was  doing  tbat,  and  making 
use  of  appellant's  premises  in  a  way  it  had  not,  either  ex- 
pressly or  impliedly,  invited  her  to  do. 

A  passenger  train  stopping  for  the  purpose  of  taking  on 
and  letting  oflf  passengers,  is  an  implied  invitation  to  people 
to  pass  over  such  tracks  as  are  necessary  in  order  to  get  on 
or  oflf  such  train;  but  the  invitation  is  only  to  persons  who 
have  a  desire  to  do  one  of  these  things,  and  is  not  an  invi- 
tation to  people  whose  only  object  in  crossing  is  to  do  that 
with  which  the  railroad  company  has  no  connection. 

We  regard  it  as  immaterial  whether  appellee  was  injured 
just  south  of  the  tracks  of  the  Pittsburgh  &  Fort  Wayne 
road,  or  between  such  tracks  and  those  of  the  Lake  Shore  & 
Michigan  Southern,  even  though  it  be  conceded  that  the 
first  named  place  was  within  the  limits  of  a  public  street. 
She  was  where  she  was,  not  by  any  invitation  of  appellant, 
yet  where  there  was  every  opportunity  for  her  to  see  the 
approaching  freight  train;  while  the  preponderance  of  the 
evidence  is,  that  the  freight  train,  proceeding  northward, 
was  giving  all  the  signals  required  by  law  and  ordinarily 
made  use  of  to  warn  people  of  the  approach  of  a  train. 

It  is  doubtless  the  case  that  it  must  be  here  presumed  the 
jury  found  that  such  signals  were  not  given.  Granting  that 
this  was  the  case,  it  then  appears  that  appellee,  while  standing 
close  by  a  railway  station  at  which  two  passenger  trains  had 
just  arrived,  and  near  to  which  a  freight  train,  apparently 
about  to  pass  the  station,  stood,  suddenly  stepped  onto  the 
track  along  which  she  knew  the  freight  train,  as  it  ran 
northward,  would  pass. 

Appellee  had  lived  in  the  vicinity  of  this  crossins:  for 
some  time;  she  must  have  been  familiar  with  the  fact  that 
at  railway  crossings  there  is,  at  the  time   when  trains  are 
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arriving  and  departing,  much  noise  arising  from  the  ring- 
ing of  bells  and  the  hissing  of  steam,  and  that  it  was  very 
easy  for  her,  under  such  circumstances,  to  fail  to  notice 
signals  made  by  the  freight  train  which  was  standing 
just  south  of  76th  street,  and  evidently  about  to  proceed 
northward.  She  must  have  been  aware  that  if  the  freight 
train  was  proceeding  northward,  as  she  had  reason  to  think 
might  be  the  case,  she  ran  great  risk  in  stepping  upon  the 
track  along  which  it  might  be  proceeding. 

It  is  quite  likely  that  appellee  thought  of  none  of  these 
things;  that,  intent  upon  her  desire  to  meet  the  telegraph 
operator  before  he  arrived  at,  and  while  on  his  way  to  his 
office,  she  did  not  fully  realize  how  dangerous  a  thing  she 
did.  Her  act,  however,  is  to  be  judged,  not  by  what  was 
running  in  her  mind,  but  by  what  she  knew,  and  therefore 
had  reason  to  expect;  and  so  considered,  it  is  apparent  that 
she  did  not  exercise  ordinarv  care. 

We  do  not  think  that  either  of  the  learned  counsel  for 
appellee,  or  the  plaintiff  herself,  would,  if  they  knew  that 
the  wife  or  sister  of  one  of  them,  was  about,  at  this  cross- 
ing, to  step  upon  appellant's  tracks  under  similar  circum- 
stances, regard  such  act  as  otherwise  than  extremely 
perilous. 

There  is  nothing  to  show  that  the  acts  of  appellant's 
servants,  or  either  of  them,  were  in  any  way  wanton  or 
reckless.  It  does  not  appear  that  the  place  south  of  the 
tracks  of  the  Pittsburgh  &  Fort  Wayne  road,  where  appel- 
lee says  she  attempted  to  cross,  appellant  had  ever  invited 
the  public  to  use,  or  knew  that  the  public  were  using  such 
place  as  a  railroad  crossing. 

The  Supreme  Court  of  this  State  in  L.  S.  &  M.  S.  Ey.  (^o. 
v.  Bodemer,  139  111.  596,  says : 

"  In  cases  where  persons  have  traveled  along  a  railroad 
right  of  way  as  a  mere  footpath,  using  it  for  their  own  con- 
venience, and  where  there  was  no  evidence  of  any  assent  of 
the  railroad  company  thereto,  except  its  non-interference 
with  the  practice,  it  has  been  held  that  such  persons  are  to 
be  regarded  as  wrong-doers  and  trespassers,  and  that  a  mere 
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naked  license  or  permission  to  enter  or  pass  over  an  estate 
will  not  create  a  duty  or  impose  an  obligation  on  the  part 
of  the  owner  to  provide  against  the  danger  of  accident.  I. 
C.  R.  R.  Co.  V.  Godfrey,  71  IlL  600;  Blanchard  v.  L.  S.  & 
M.  S.  R.  R.  Co.,  126  Ili.  416;  I.  C.  R.  R.  Co.  v.  Hethering- 
ton,  83  111.  510.  But  in  each  of  such  cases  it  was  conceded 
that  the  place  where  the  injury  occurred  was  upon  the 
right  of  way  of  the  railroad  company,  and  that  the  party 
making  use  of  such  right  of  way,  knew  it  to  be  the  exclu- 
sive property  of  the  railroad  company  for  the  purpose  of 
running  its  trains." 

In  the  present  case  it  is  not  conceded  that  the  injury  to 
ap]>ellee  occurred  upon  an  exclusive  right  of  way  of  the 
railroad  company,  but  it  was  not  shown  that  the  injury 
took  place  within  the  limits  of  any  right  of  way  which  the 
public  had  acquired  either  by  dedication  or  use,  and  if  it 
were,  the  fact  would  still  remain  that  the  conduct  of  aj>- 
pellee  in  stepping  upon  the  track  of  appellant  in  the  manner 
she  did,  was,  and  must  have  been  known  to  her  to  be,  if  she 
stopped  to  think,  perilous  in  the  extreme. 

Counsel  urge  that  appellant  was  bound  to  know  that  she 
might  be  standing  beside  its  track  intending  to  cross;  if  this 
be  granted,  she  was  equally  bound  to  know  that  the  freiglit 
train  she  saw  might  proceed  northward.  As  is  insisted,  her 
attention  may  have  been  absorbed  so  that  she  did  not  think 
of  the  freight  train,  or  forgot  it.  Nevertheless,  it  was  open 
to  her  view,  and  moving  along  a  track  over  which  she  pro- 
posed to  cross.  This  is  not  a  case  upon  which  reasonable 
men  can  doubt  as  to  the  dangerous  conduct  of  appellee  in 
this  regard. 

As  to  the  claim  that  by  user,  the  public  had  acquired  a 
right  to  cross  the  tracks  of  appellant  north  of  67th  street 
and  south  of  the  tracks  of  the  Pittsburg  ife  Fort  Wayne 
railroad,  the  remarks  of  the  Supreme  Court  in  Blanchard  v. 
L.  S.  &  M.  S.  Ry.  Co.,  126  111.  416,  are  appropriate.  It  is 
there  said : 

"  The  fact  that  persons  residing  in  the  locality  where  the 
accident  occurred  had  been  in  the  habit  of  traveling  upon  the 
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right  of  way  of  the  defendant  and  no  measures  had  been 
taken  to  prevent  it,  did  not  change  the  relative  rights  or 
obligations  of  the  deceased  or  the  railroad  company."  See, 
also,  Wabash  Ry.  Co.  v.  Jones,  45  N.  E.  Rep.  50. 

The  case  is  very  different  from  what  it  would  be  had  ap- 
pellee been  injured  when  about  to  take,  or  departing  from, 
one  of  appellant's  trains,  or  while  on  her  way  to  its  station 
for  the  purpose  of  transacting  business  it  invited  people  to 
come  there  to  do.  In  such  case  appellant  would  have 
owed  to  her  a  duty,  which  it  did  not  under  the  circum- 
stances. Had  the  jury  considered  the  undisputed  evidence 
in  the  case,  it  could  not,  under  the  instructions  of  the  court, 
have  returned  a  verdict  for  the  plaintiff.  It  is  quite  likely 
that  the  jury  did  not  understand  such  instructions;  indeed, 
it  is  unfortunately  the  case,  that  under  our  system  of  writ- 
ten instructions,  only  as  to  the  law,  and  the  absence  of  any 
comment  by  the  court  upon  the  facts,  jurors  ver}^  frequently 
are  unable  to  understand  instructions  given  to  them. 

No  one  can  fail  to  have  sympathy  for  the  plaintiff.  The 
question  is  not,  however,  as  to  what  sympathy  should  be 
bestowed  upon  her,  but  whether  appellant  shall  be  com- 
pelled to  compensate  her  for  injuries  which  she  suffered  by 
reason  of  her  most  obvious  neglect  to  make  use  of  ordinary 
•  care. 

Counsel  for  appellee  say  that  while  they  have  no  doubt 
the  case  appeals  strongly  to  our  sympathy,  they  ask  for 
neither  sympathy  nor  charity,  but  justice  only — that  is  to 
say,  that  the  law  shall  be  administered  without  regard  to 
persons;  and  counsel  say  that,  "  by  the  law  of  Illinois  to- 
day, a  person  approaching  a  railway  crossing  and  about  to 
pass  over  the  same,  may  be  in  the  exercise  of  ordinary  care, 
although  he  does  not  look,  and  although  he  does  not  listen 
to  see  whether  trains  are  approaching."  To  this  contention 
we  can  not  agree;  on  the  contrary,  we  think  that  every 
ordinarily  prudent  person  does,  whenever  he  approaches  a 
railway  crossing,  look  out  for  approaching  trains,  and  that 
it  is  not  an  exercise  of  ordinary  care  to,  when  there  is 
nothing  to  obstruct  one's  view,  step  in  front  of  and  so  closo 
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to  a  train  proceeding  at  six  miles  an  hour  that  he  is  knocked 
down  by  it;  and  while  we  agree  with  counsel  that  the 
question  of  ordinary  care  is  one  to  be  submitted  to  a  jury, 
we  do  not  assent  to  the  proposition  that  whatever  the  cir- 
cumstances, if  the  jury  finds  that  the  person  injured  was 
exercising  ordinary  care,  the  court  is  bound  by  such  finding. 
It  is  the  case,  as  appellee  suggests,  that  a  person  may 
be  slightly  negligent,  and  nevertheless  be  still  in  the  exer- 
cise of  ordinary  care;  but  we  can  not  regard  the  conduct  of 
appellee  in  stepping  immediately  in  front  of  this  freight 
train,  as  merely  slight  negligence,  or  as  conduct  which  can 
be  defined  to  be  ordinary  care.  If  the  place  where  appellee 
'  attempted  to  cross  was  a  regular  crossing,  her  right  un- 
doubtedly was  the  equal  of  that  of  appellant.  The  ques- 
tion in  such  case  would  not  be  as  to  her  right  to  go  where 
she  attempted  to,  but  as  to  whether,  under  the  circum- 
stances, the  exercise  of  such  right  at  such  a  time  was  not 
negligence,  and  that  of  a  high  degree. 

Counsel  say,  "  It  may  be  admitted  that  if  plaintiff  had 
looked  south  just  before  stepping  on  the  track,  she  would 
have  seen  the  train,  and  would  have  avoided  it,"  and  also 
say  that  she  "  looked  south  and  saw  the  train  still  stand- 
ing, saw  the  suburbans  coming  from  each  direction,  waited 
about  a  minute,  intent  upon  an  opportunity  being  given  her 
by  these  suburbans  to  let  her  pass,  and  as  soon  as  the  oppor- 
tunity was  given,  started  to  cross." 

We  see  no  reason  why  she  should  not  have  looked  south — 
indeed,  in  each  direction— just  before  stepping  on  the  track; 
and  it  appears  to  us  that  it  was  not  an  exercise  of  ordinary 
■care  to  look  south,  see  a  train  standing,  wait  a  minute,  dur- 
ing which  time,  as  counsel  say,  the  freight  train  proceeding 
at  six  miles  an  hour  would  have  passed  a  distance  of  about 
500  feet,  and  then,  without  looking  again,  to  step  immedi- 
ately in  front  of  the  approaching  train. 

Keversed  and  remanded. 
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Sarah  Monlding^  Executrix,  etc,  t.  William  Wilhartz, 

Assignee,  etc. 

1.  VoLXJNTAEY  ASSIGNMENTS— Condthon«  of  Bond  Construed.— An 
assignee's  bond,  conditioned  that  the  assignee  shall  in  all  things  dis- 
charge his  duties  as  assignee,  and  shall  obey  and  carry  out  any  and  all 
orders  which  the  County  Court  has  heretofore  entered,  or  may  hereafter 
enter,  is  a  surety  that  he  shall  pay  over  and  account  for  all  moneys 
which  at  the  time  of  the  execution  of  the  bond  he  ought  to  have  had  in 
his  hands,  as  well  as  all  that  should  thereafter  come  into  his  hands. 

2.  Same — Assignee  and  Sureties  Bound  by  Bond  as  Executed. — An 
assignee  and  his  sureties  are  bound  by  the  terms  of  the  bond  which  they 
execute,  and  a  new  bond  given  under  the  orders  of  the  court  will  not  be 
held  to  have  been  illegally  exacted  from  the  assignee,  and  binding  on 
neither  him  nor  his  sureties,  because  its  terms  are  in  excess  of  those  pre- 
scribed by  statute. 

8.  Same — Appeals  by  Sureties  on  Assignee's  Bonds. — The  sureties  on 
the  bond  of  an  assignee  have  an  interest  in  an  order  requiring  such  as- 
signee, who  has  been  removed,  to  pay  an  amount  therein  named  to  his 
successor,  and  are  entitled  to  appeal  from  such  an  ordw. 

4.  Same —  When  Orders  of  Court  are  Conclusive  on  Assignee's  Sureties. 
— The  sureties  on  an  assignee's  bond  are  concluded  in  a  collateral  pro- 
ceeding by  the  finding  of  the  County  Court  as  to  the  amount  unac- 
counted for  that  came  to  the  hands  of  the  assignee  and  which  he  was 
ordered  to  pay  over. 

Claim  in  Probate.— Api)eal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edwaed  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896,    Affirmed.    Opinion  filed  December  28,  1890. 

Statement  of  the  Case. 

The  following  extract  from  the  abstract  of  the  record, 
filed  in  this  courtj  sufficiently  shows  the  facts  in  this  case 
concerning  which  there  is  no  dispute : 

Claim  filed  in  the  Probate  Court  by  William  Wilhartz, 
assignee  of  Henry  Simon,  insolvent,  showing  that,  on  the 
]9th  day  of  November,  188»3,  Henry  Simon  executed  and 
delivered  a  deed  of  assignment  to  Jay  J.  Eead,  assignee, 
which  was  filed  in  the  County  Court  of  Cook  County  on  said 
date;  that  Jay  J.  Read,  on  the  27th  of  November,  1883,  filed 
his  bond  of  $40,000,  which  was  approved  by  the  clerk  of 


07    8691 
109s  42S 


660  Appellate  Courts  of  Illinois. 

Vol.  67.]  Moulding  v.  Wilhartz. 

said  County  Court;  that  the  assignee  took  possession  of  the 

property  of  Henry  Simon;  that,  on  the day  of , 

1889,  it  appearing  to  the  said  County  Court  that  said  as- 
signee, Jay  J.  Read,  had  disposed  of  more  than  $6,000  of 
the  funds  of  said  estate  without  the  order  of  said  County 
Court,  that  the  sureties  upon  the  bond  were  insolvent,  it 
was  ordered  by  the  County  Court  that  said  Jay  J.  Eead,  as 
such  assignee,  file  an  additional  bond  to  secure  the  creditors 
of  said  estate,  and  that  thereafter,  on  the  7th  of  March, 
1889,  said  Jay  J.  Read,  as  such  assignee,  filed  an  additional 
assignee's  bond,  with  Lafayette  R.  Read,  Thomas  Moulding 
and  Ossian  D.  Frary,  as  sureties;  which  bond  was  approved 
by  the  clerk  of  said  County  Court,  copy  of  which  is  attached 
to  said  claim,  marked  "  Ex.  A,"  and  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we.  Jay  J.  Read, 
as  principal,  and  Lafayette  R.  Read,  Thomas  Moulding  and 
Orson  D.  Frary,  as  sureties,  of  the  county  of  Cook  and  State 
of  Illinois,  are  held  and  firmly  bound  unto  the  people  of  the 
State  of  Illinois,  for  the  use  of  the  creditors  of  Henry  Simon, 
insolvent,  in  the  matter  of  the  estate  of  Henry  Simon,  in- 
solvent, now  pending  in  the  County  Court  of  Cook  County, 
Illinois,  in  the  penal  sum  of  twenty-five  thousand  dollars 
($25,000)  current  money  of  the  United  States,  which  pay- 
ment well  and  truly  to  be  made,  we  and  each  of  us,  do  here- 
by bind  ourselves,  our  heirs,  executors,  administrators  and 
assigns,  jointly  and  severally,  firmly  by  these  presents. 

"Witness  our  hands  and  seals  this  seventh  day  of  March, 
1889. 

The  condition  of  this  obligation  is  such  that  whereas,  the 
above  bounden  Jay  J.  Read,  assignee  of  said  Henry  Simon, 
and  assignee  of  the  estate  of  said  Henry  Simon,  now  pending 
in  the  County  Court  of  Cook  County,  Illinois,  as  aforesaid, 
has  disposed  of  more  than  $6,000  of  the  funds  of  said  estate 
without  the  orders  and  direction  of  said  County  Court;  and 
whereas,  the  creditors  of  said  Henry  Simon  claim  that  the 
sureties  upon  the  bond  heretofore  filed  by  said  Jay  J.  Read, 
as  such  assignee,  in  the  matter  of  the  estate  of  said  Henry 
Simon,  pending  in  said  County  Court  of  Cook  County,  are 
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insolvent;  and,  whereas,  said  County  Court  of  Cook  County 
has  ordered  said  Jay  J.  Head,  as  such  assignee,  to  file  an 
additional  bond  in  said  estate  to  secure  to  the  creditors  of 
said  estate  all  moneys  and  property  which  corae  into  his 
hands  as  such  assignee:  Now,  therefore,  if  the  above 
bounden  Jay  J.  Kead,  assignee  of  the  estate  of  Henry  Simon, 
aforesaid,  shall  in  all  things  discharge  his  duties  as  assignee 
of  the  estate  of  said  Henry  Simon,  as  aforesaid,  and  faith- 
fully execute  the  trust  confided  to  him,  and  shall  pay  and 
distribute  all  the  moneys  and  other  property  which  are  now 
in  his  possession,  custody  and  control,  or  which  shall  come 
into  his  possession,  custody  or  control  as  such  assignee, 
among  and  between  the  creditors  of  said  Henry  Simon, 
under  and  pursuant  to  any  and  all  orders  which  said  County 
Court  of  Cook  County  has  heretofore  entered  in  the  matter 
of  the  estate  of  said  Henry  Simon,  insolvent,  pending  in  said 
County  Court  of  Cook  County,  Illinois,  or  which  may  here- 
after be  entered  in  said  estate,  and  shall  execute,  obey  and 
carry  out  any  and  all  orders  and  directions  of  said  County 
Court  of  Cook  County,  Illinois,  or  which  may  hereafter 
be  entered  in  said  estate,  and  shall  execute,  obey  and  carry 
out  any  and  all  orders  and  directions  of  said  County  Court 
of  Cook  County,  which  have  been  heretofore  entered  in  the 
matter  of  said  estate,  or  which  may  hereafter  be  entered 
therein,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force. 

Jat  J.  Eead,  [Seal.] 

Lafayette  R.  Read,        [Seal.] 
Thomas  Moulding,  [Seal.] 

OssiAN  D.  Frary,  [Seal]." 

Claimant  now  shows  that  on  the  15th  day  of  February, 
1892,  said  County  Court  found  that  Jay  J.  Read,  as  such 
assignee,  had  in  his  possession  certain  moneys  belonging  to 
the  estate  of  said  Henry  Simon,  and  directed  said  Jay  J. 
Read  to  pay  the  balance  of  said  money,  after  payment  of 
solicitor's  fees,  to  the  clerk  of  said  County  Court;  that  on  the 
12th  of  July,  1892,  it  appearing  to  the  court  that  the  order 
concerning  the  payment  of  said  moneys  had  not  been  com- 
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plied  with,  it  was  ordered  that  said  assignee  be  removed,  and 
claimant,  William  Wilhartz,  was  appointed  assignee  of  said 
estate  upon  filing  his  bond  in  the  sum  of  $10,000;  and  it  was 
ordered  further,  that  said  Jay  J.  Read  pay  and  turn  over  to 
claimant,  as  his  successor,  the  sum  of  $6,654.29,  so  found  to 
be  due  and  owing  said  estate  from  said  Jay  J.  Kead;  that 
claimant  qualified  as  such  assignee  and  filed  his  assignee's 
bond  in  the  sum  of  $10,000,  which  was  approved  by  the 
clerk  of  said  court.  Claimant  further  shows  that  said  Jay 
J.  Read  has  failed  and  refused  to  pay  to  claimant  said  sura 
of  $6,554.29,  and  still  fails  and  refuses  so  to  do,  and  that  said 
Thomas  Moulding,  deceased,  is  one  of  the  sureties  upon  the 
assignee's  bond  of  said  Jay  J.  Read;  that  by  reason  of  the 
failure  of  said  Jay  J.  Read  to  pay  said  moneys  to  the  cred- 
itors of  said  Henry  Simon,  and  by  reason  of  his  failure  to 
carry  out  tlie  orders  of  said  County  Court,  and  more  partic- 
ularly the  order  of  said  County  Court  directing  the  said  Jay 
J.  Read  to  pay  claimant  the  sum  of  $6,654.29,  the  conditions 
of  said  bond  have  been  broken,  and  liability  has  attached  to 
said  Thomas  Moulding  as  one  of  the  sureties  upon  said  as- 
signee bond. 

Claimant  further  shows  that  there  is  due  and  owing  claim- 
ant from  the  said  Thomas  Moulding,  deceased,  the  sum  of 
$6,654.29,  with  interest  at  the  rate  of  five  percent  from  the 
12th  of  July,  1892,  and  that  claimant  has  no  other  claim 
against  said  estate. 

Verification  of  claim  by  William  Wilhartz. 

Monk  &  Elliott,  attorneys  for  appellant. 
Moses,  Pam  &  Kennedy,  attorneys  for  appellee. 

Mb.  Justice  Wateeman  delivered  the  opinion  or  the 
Court. 

We  do  not  understand  that  the  truth  of  the  matters  set 
forth  in  the  statement  of  the  claimant  is  disputed,  save  the 
concluding  statement  as  to  there  being  due,  etc. 

]  t  is  urged  by  the  appellant  that  the  defalcation  of  Jay 
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J.  Read  occurred  prior  to  the  execution  of  the  bond  in 
question,  and  that  therefore  the  sureties  upon  said  bond 
are  not  liable. 

Not  only  the  recitals  in  the  bond,  but  the  condition 
thereof,  plainly  show  that  the  bond  was  intended  to  be 
security  for  all  moneys  and  property  which  then  was  in 
possession  of  the  assignee,  or  might  come  into  his  possession, 
and  that  the  assignee,  Jay  J.  Read,  should  in  all  things  dis- 
charge his  duties  as  assignee,  pursuant  to  any  and  all  orders 
which  the  County  Court  of  Cook  County  had  theretofore 
entered  or  might  thereafter  enter,  and  obey  and  carry  out 
all  orders  of  said  County  Court  which  had  been  theretofore 
or  might  thereafter  be  made. 

It  is  therefore  quite  immaterial  whether  said  Jay  J.  Read 
had,  at  the  time  of  the  making  of  this  bond,  actually  in  his 
hands,  custody  and  possession,  moneys  and  property  of  the 
estate,  or  whether  he  had  theretofore,  in  violation  of  his  duty 
and  the  orders  of  the  County  Court,  disposed  of  the  same. 

The  bond  was  intended  to  be  and  is  a  surety  that  he 
should  pay  over  and  account  for  all  moneys  which,  at  the 
time  of  the  execution  of  the  bond,  he  ought  to  hav«  had  in 
his  hands  as  such  assignee,  as  well  as  all  that  should  there- 
after come  into  his  hands. 

It  is  also  urged  that  the  bond  is  not  such  a  one  as  is 
prescribed  by  the  statute,  and  therefore  such  portions  of  it 
as  provide  for  the  due  execution  of  orders  theretofore  made 
are  invalid. 

The  bond  was  voluntarily  given.  The  position  as 
assignee  which  Mr.  Read  then  iield  was  not  one  to  which 
he  had  title  by  virtue  of  an  election  by  the  people,  or  by 
appointment,  having  a  definite  term  of  office,  and  from 
which  he  could  only  be  removed  by  proceedings  in  the  na- 
ture of  an  impeachment.  It  was  the  right  and  the  duty  of 
the  County  Court,  if  at  any  time  it  became  satisfied  that 
the  bond  the  assignee  had  already  given  was  insufficient,  to 
require  him  to  give  a  new  one,  and  such  new  bond  can  not 
be  considered,  because  its  terms  are  in  excess  of  those  pre- 
scribed by  statute,  as  having  been  something  illegally  ex- 
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acted  from  Mr.  Eead,  and  consequently  something  upon 
which  neither  he  nor  his  sureties  are  liable.  Wolfe  v.  Mc- 
Clure,  79  111.  564;  Todd  v.  Cowell,  14  111.  72;  Decker  v. 
Judson,  16  N.  Y.  439;  Scofield  v.  ChurchiU,  72  N.  Y.  565. 

The  sureties  on  the  bond  are  concluded  by  the  findings 
of  the  County  Court  as  to  the  amount  unaccounted  for  that 
came  to  the  hands  of  the  assignee,  and  which  he  was  ordered 
by  the  County  Court  to  pay  over,  and  the  sureties  are  not 
entitled  to  have  such  matter  re-tried.  Housh  v.  The  People, 
66  111.  178;  Gillett  v.  Wiley,  126  111.  310;  Frank  v.  The 
People,  147  111.  105;  People  v.  Seelye,  146  111.  189;  Kalle- 
man  v.  Estate  of  Guthrie,  142  111.  357;  Aramons  v.  The 
People,  11  111.  6;  Fogarty  v.  Eeam,  100  111.  366. 

The  order  of  the  County  Court  made  July  12,  1892,  com- 
manding Jay  J.  Read  to  pay  to  the  claimant  the  sum  of 
$6,654.29,  was  one  in  which  the  sureties  upon  the  bond  of 
Read  had  an  interest — were,  in  the  language  of  the  statute, 
"  aggrieved  "  thereby — and  were  therefore  entitled  to  appeal 
therefrom.     Weer  v.  Gand,  88  111.  490. 

Appellant  can  not,  in  this  proceeding,  litigate  a  matter 
upon  which  there  was  an  order  of  the  County  Court  from 
which  he  could  have  appealed. 

Counsel  for  appellant  urge  that  the  assignee  having  paid 
a  judgment  described  as  the  Kusvvorm  judgment,  without 
an  order  of  court  therefor,  and  not  being  allowed  the  amount 
so  paid,  and  it  being  admitted  that  such  judgment  was  a 
proper  claim  to  the  extent  of  $1,500,  he,  the  assignee,  is  en- 
titled to  be  allowed,  as  against  the  estate,  a  claim  to  the 
extent  of  $1,500;  that  is  to  say,  that  as,  but  for  the  payment 
made  by  him,  there  would  have  existed  against  the  estate  a 
claim  for  $1,500,  which  he  has  disposed  of,  he  is  entitled  to 
an  allowance  to  the  extent  of  whatever  dividend  would  have 
been  due  upon  such  claim  for  $1,500. 

We  think  counsel  for  appellant  is  right  as  to  this,  and 
upon  an  examination  of  the  abstract  of  record,  we  find  that 
such  allowance  was  made,  the  finding  being  that  after  credit- 
ing the  assignee  with  this  $1,500,  he  owed  the  amount 
which  the  County  Court  ordered  him  to  pay. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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High  Court  Catholic  Order  of  Foresters  ?•  Minnie  Malloy. 

1.  Fraternal  Benefit  SociKnB&— Construction  of  By-Laws,— 
Amendments  to  the  by-laws  of  a  fraternal  benefit  society,  restncting  the 
exercise  of  rights  possessed  by  its  members,  should  be  reasonably  plain, 
and  if  ambiguous,  will  be  construed  favorably  to  the  party  claiming 
rights  granted  by  the  by-laws  as  they  were  before  amended. 

Assumpsit,  on  an  insurance  certificate.  Appeal  from  the  Circuit 
Court,  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Jud^e,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Justice 
Waterman  dissenting.    Opinion  filed  January  7,  1897. 

E.  S.  CuMMiNGs,  attorney  for  appellant. 
Carpenter  Bros.,  attorneys  for  appellee. 

Mb.  Justice  Gaby  delivered  the  opinion  of  the  Coubt. 

November  6,  18S9,  the  appellant,  which  is  a  fraternal 
benefit  society,  issued  to  James  Gorman  an  "endowment 
certificate,"  by  which  it  promised  to  pay  to  his  wife,  Maggie, 
$1,000  upon  his  death,  upon  condition,  among  others,  that 
he  complied  with  the  laws  and  regulations  then  governing 
the  order,  "  or  that  might  be  thereafter  enacted." 

At  that  time  the  "laws"  were  such  that  in  the  event  of 
the  death  of  Maggie  before  the  death  of  James,  which 
event  did  happen,  the  money  ought  to  be  paid  to  relatives 
named  "  if  he  (James)  shall  have  made  no  other  or  further 
disposition  thereof." 

Such  "  laws "  also  gave  him  the  privilege  to  surrender 
the  certificate  at  any  time,  and  take  a  new  one  payable  to 
some  other  person,  of  certain  classes. 

The  appellee  is  within  those  classes. 

Before  his  death,  James  made  his  will,  giving  the  appel- 
lee, his  sister,  what  might  come  to  his  estate  from  the  appel- 
lant. 

After  the  certificate  was  issued  the  appellant  enacted  a 
by-law  as  follows : 

"  No  entry  shall  be  made  in  any  application  or  endow- 
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ment  certificate,  or  otherwise,  permitting  the  designation 
by  or  ascertainment  by  reference  to,  any  will  of  the  person 
or  persons,  trustees  or  beneficiaries,  to  whom  any  endow- 
ment shall  be  payable,  or  the  amount  or  share  of  any  bene- 
fit. No  will  shall  be  permitted  to  control  the  appointment 
or  distribution  of  or  rights  of  any  person  to  any  endow- 
ment payable  by  this  order." 

The  validity  of  this  by-law,  we  do  not  think  admits  of 
question;  the  effect  of  it  is  the  subject  of  inquiry. 

The  certificate  implied  that  James  might,  in  the  event  of 
the  death  of  his  wife  during  his  life,  make  "  other  or  further 
disposition  "  of  the  sum  payable  under  the  certificate. 

The  privilege  could  not  be  exercised  under  the  provision 
that  he  might  surrender  the  certificate,  and  take  a  new  one 
payable  to  some  other  person,  for  such  action  would  not  be 
**  other  or  further  disposition  "  of  the  sum  payable  under 
the  original  certificate,  but  an  abandonment  of  that  certifi- 
cate. 

The  privilege  of  "  other  or  further  disposition  "  was  to 
be  exercised  only  in  the  event  of  the  death  of  Maggie  while 
James  lived,  and  it  was  the  money  to  which  she  would  have 
been  entitled,  had  he  died  first,  of  which  the  "  other  or 
further  disposition  "  could  be  made. 

If,  therefore,  the  by-law  quoted  had  not  been  enacted, 
the  right  of  the  appellee  would  be  clear. 

Now,  the  first  sentence  of  that  by-law  does  not  refer  to 
the  will  of  the  person  who  took  out  the  certificate;  but  to 
the  will  of  some  person  who  is  to  take  a  benefit  under  it. 

The  second  sentence  is  ambiguous.  Broken  up  into 
clauses,  it  may  be  read :  "  No  w^ill  shall  be  permitted  to 
control  the  appointment  of  any  person  to  any  endowment. 
No  will  shall  be  permitted  to  control  the  distribution  of 
any  endowment.  No  will  shall  be  permitted  to  control  the 
rights  of  any  person  to  any  endowment." 

But  as  the  right  to  make  "  other  or  further  disposition," 
if  Maggie  died,  was  reserved  to  James,  and  no  mode  of  its 
exercise  named,  he  might  exercise  it  in  any  way  not  in  con- 
flict with  the  laws  of  the  appellant,  or  with  general  law. 


First  District — October  Term,  1896.      667 

High  Court  Catholic  Order  of  Foresters  v.  Malloy. 

Any  law  of  the  appellant  restricting  the  exercise  of  the 
right,  should  be  reasonably  plain,  not  requiring  the  abstruse 
reasoning  of  a  doctor  of  laws  to  arrive  at  its  meaning. 
Upon  the  maxim  noscitur  a  sociis,  the  second  sentence  refers 
only  to  such  wills  as  the  first  sentence  does. 

Eeferences  to  many  authorities  are  in  City  of  Cairo  v. 
Coleman,  53  111.  App.  680;  Broom,  L.  M.  588. 

In  our  judgment  the  will  of  James  was  a  valid  disposition 
of  the  sum  payable  under  the  certificate,  and  entitled  the 
appellee  to  the  money.  That  he  intended  that  the  words 
he  used  in  his  will  should  give  the  money  to  her,  can  not  be 
doubted,  and  in  construing  the  will,  his  intention  is  the 
primary  consideration. 

The  judgment  is  aflBrmed, 

Mr.  Justice  Waterman,  dissenting. 

Sec.  3  of  Art.  12  is  as  follows:  "A  member  may  at  any 
time,  when  in  good  standing,  surrender  his  endowment  cer- 
tificate, and  a  new  certificate  shall  be  thereafter  issued  paya- 
ble to  such  beneficiary  or  beneficiaries  as  such  member  may 
direct,  .in  accordance  with  the  laws  of  the  order,  upon  the 
payment  of  a  fee  of  fifty  cents.  Said  surrender  and  direc- 
tion must  be  made  in  writing,  signed  by  the  member  and 
forwarded  under  seal  of  the  subordinate  court  with  the  en- 
dowment certificate  to  the  high  secretary." 

The  member,  in  taking  his  certificate,  agrees  to  be  bound 
by  the  by-laws  then  in  force  and  such  as  might  thereafter 
be  adopted. 

The  following  by-law  was  thereafter  adopted : 

"  No  entry  shall  be  made  in  any  application  or  endow- 
ment certificate,  or  otherwise,  permitting  the  designation  by, 
or  ascertainment  by  reference  to,  any  will  of  the  person  or 
persons,  trustees  or  beneficiaries,  to  whom  any  endowment 
shall  be  payable,  or  the  amount  or  share  of  any  benefit. 
No  will  shall  be  permitted  to  control  the  appointment  or 
distribution  of  or  rights  of  any  person  to  any  endowment 
payable  by  this  order." 

It  is  manifest  that  it  was  intended  by  the  by-law  last  set 
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forth,  to  put  at  rest  all  claim  of  right  to  designate  by  will  a 
beneficiary. 

I  see  no  reason  why  the  plain  meaning  of  the  by-law 
should  not  be  enforced; 

The  merarber,  by  his  will,  instead  of  designating  appellee 
as  the  beneficiary,  willed  to  her  *'ail  the  remainder  of  his 
personal  estate,  including  anything  that  may  come  to  his  es- 
tate by  reason  of  his  insurance,"  etc. 

Nothing  goes  to  his  estate  by  reason  of  the  insurance. 

Wills  are  to  be  construed  according  to  the  intention  of  the 
testator,  and  it  may,  perhaps,  be  fairly  said  that  the  deceased 
thought  that  the  insurance  money  would  go  to  his  estate, 
and  so  willed  it  to  his  sister  instead  of,  in  a  proper  manner, 
exercising  the  power  of  appointment  which  he  had,  and 
which  the  new  by-law  forbade  the  exercise  of  by  will. 

The  mode  of  changing  the  beneficiary  specified  in  the  con- 
tract must  be  substantially  followed.  Kiblack  on  Benefit 
Societies,  Sec.  218;  Mellows  v.  Mellows,  61  N.  H.  137;  Ire- 
land V.  Ireland,  42  Hun,  212;  Wendt  v.  Iowa  Legion,  72 
Iowa,  682, 


Frank  A.  Banning  y.  Charles  8.  Tonng. 

1.  Damages— On  Dissolution  of  an  Injunction— Solicit  or' a  Fees. — 
The  onJy  damages  that  can  be  allowed  on  the  dissolution  of  an  injunc- 
tion are  such  as  result  from  an  improper  suing  out  of  the  same,  and  the 
allowance  of  solicitor's  fees  must  be  confined  to  services  rendered  on 
the  motion  to  dissolve. 

Motion  for  Damages,  on  dissolution  of  an  injunction.  Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brentano, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896.  Af- 
fiimed.    Opinion  filed  January  7, 1897, 

Statement  of  the  Case, 

This  is  an  appeal  from  a  decree  of  the  Superior  Court  of 
Cook  County,  denying  appellant  an  allowance  of  damages 
upon  the  dissolution  of  an  injunction  wrongfully  sued  out. 


First  District — October  Term,  1896.      669 

Dunning  v.  Young. 

On  May  15,  1896,  appellee  tiled  his  bill  of  complaint  set- 
ting up  that  the  license  to  manufacture  and  sell  patented 
lamp  reflectors,  procured  by  appellant  from  the  owner  of 
the  patent,  should  have  been  for  the  joint  benefit  of  appellee 
and  appellant,  but  that  appellant  wrongfully  took  it  to  him- 
self and  claims  sole  ownership  thereof.  The  bill  asked  that 
appellant  be  decreed  to  hold  such  license  as  trustee  for 
them  both;  for  an  injunction  restraining  him  from  assigning 
or  disposing  of  it,  and  for  general  relief.  And  called  for  an 
answer  under  oath. 

On  the  16th  an  injunction  as  prayed  issued  without  no- 
tice to  appellant. 

On  the  21st  the  sworn  answer  of  appellant  was  filed  deny- 
ing that  the  license  was,  or  should  have  been,  taken  for  the 
joint  benefit  of  appellee  and  himself,  and  claiming  that  ap- 
pellee had  no  interest  therein. 

On  the  23d  appellant's  motion  to  dissolve  the  injunction 
was  called,  and  ordered  placed  on  the  contested  motion  cal- 
endar for  the  following  Monday. 

On  the  25th  this  motion  was  heard  on  bill,  answer  and 
arguments,  and  was  denied,  and  the  cause  set  down  for  a 
hearing  on  the  merits.  Appellant  excepted  to  the  order  of 
the  court  denying  his  motion,  and  prayed  an  appeal  there- 
from to  this  court,  which  prayer  was  also  denied. 

On  the  29th,  the  cause  being  called  for  a  hearing,  appel- 
lant renewed  his  motion  to  dissolve  the  injunction  upon  his 
sworn  answer. 

The  court  again  denied  the  motion,  and  directed  the  hear- 
ing proceeded  with. 

The  only  evidence  offered  on  the  hearing  was  the  testi- 
mony of  appellee,  after  hearing  which  the  court  ordered  the 
injunction  dissolved  and  gave  appellant  leave  to  file  his  sug- 
gestion of  damages  in  ten  days. 

The  suggestion  of  damages  was  filed  and,  thereafter,  on 
June  15th,  came  on  for  a  hearing  and  was  disposed  of,  the 
court  ruling  that  "  the  hearing  of  testimony  on  said  sugges- 
tions of  damages  and  on  said  motion  (for  an  allowance  of 
damages)  would  not  be  proper,  as  the  subject-matter  of  said 
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motion  was  covered  by  the  decision  of  the  Appellate  Court 
in  Goooh  v.  Furman,  62  111.  App.  340."  The  motion  was 
denied,  and  the  bill  was  dismissed. 

Bebokenridoe  &  Rasmussen,  attorneys  for  appellant. 

James  H.  Teller,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  only  damages  that  can  be  allowed  on  the  dissolution 
of  an  injunction  are  such  as  result  from  an  improper  suing 
out  of  the  same;  and  the  allowance  for  solicitors'  fees  must 
be  confined  to  service  rendered  on  the  motion  to  dissolve. 
Elder  et  al.  v.  Sabin  et  al.,  66  111.  126;  Lichtenstadt  v. 
Fleisher,  24  111.  App.  92;  Weaver,  Adm'r,  v.  Fries,  85  111. 
349;  Blair  v.  Reading  et  al.,  99  111.  600;  Moriarty  v.  Gait, 
125  111.  417. 

The  allowance  of  fees  rests,  to  a  considerable  degree,  in 
the  discretion  of  the  chancellor  before  whom  the  litigation 
has  proceeded,  and  the  discrimination  made  by  him,  as  it  can 
best  be,  between  the  services  rendered  on  the  motion  to  dis- 
solve and  those  which  were  for  the  trial  of  the  case,  is  a 
matter  which  presents  to  a  reviewing  court  a  difficult  ques- 
tion. 

So,  too,  whether  anything  should  be  allowed  on  a  motion 
to  dissolve  when  no  dissolution  was  had  until  after  hearing, 
is  a  thing  with  which  the  chancellor  before  whom  the  pro- 
ceedings were,  has  an  opportunity  for  coming  to  a  correct 
conclusion  which  an  appellate  tribunal  does  not  possess. 
Lichtenstadt  v.  Fleisher,  24  111.  App.  92. 

In  the  present  case  the  motion  to  dissolve  was  denied,  and 
only  after  hearing  upon  the  merits  was  the  injunction  dis- 
solved. 

The  Superior  Court  refused  to  allow  the  claim  for  damages. 
We  can  not  say  that  it  erred  in  so  doing. 

From  the  knowledge  the  chancellor  had  of  the  proceed- 
ings, he  seems  to  have  concluded  that  damages  ought  not  to 
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be  allowed,  and  consequently  stated  that  he  would  not  hear 
evidence. 

Unless  upon  the  record  we  can  say  that  appellant  was  en- 
titled to  daimages,  we  can  not  find  that  it  was  error  for  the 
court  to  do  as  it  did. 

Perceiving  no  error,  the  order  of  the  Superior  Court  is 
affirmed. 


J.  Irving  Pearce  v.  City  of  Chicago. 

1.  Eminent  Domain— DtsposiYion  of  Money  Paid  into  Court. —A  city- 
had  certain  land  condemned  for  use  as  a  street,  but  constructed  a  sewer 
through  it  and  deposited  in  court  part  of  the  compensation  awarded 
to  the  owner.  At  a  later  date  the  condemnation  proceedings  were  dis- 
missed on  petition  of  the  owner  on  account  of  the  non-payment  of  the 
balance  of  the  compensation  and  the  street  was  not  opened.  Both 
parties  petitioned  for  the  money  in  the  hands  of  the  court.  Held,  that 
the  construction  of  the  sewer  gave  the  owner  of  the  land  no  claim  on 
the  money  in  court,  and  that  it  should  be  paid  back  to  the  city. 

Condemnation  Proceedings. — Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  January 
7,  1897. 

Mann,  Hayes  &  Miller,  attorneys  for  appellant. 
John  D.  Adair,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  facts  of  this  case,  when  compressed,  are  that  in  Jan- 
uary, 1892,  under  eminent  domain  proceedings,  land  of  the 
appellant  was  condemned  for  the  purpose  of  opening  a  street 
through  it,  and  $20,000  awarded  as  the  compensation. 

June  7,  1895,  the  court,  on  motion  of  the  appellant, 
entered  an  order  that  the  city  pay  within  ten  days,  or  all 
proceedings  be  dismissed,  and  July  2,  1895,  payment  not 
having  been  made,  ordered  "  that  said  proceedings  be,  and 
the  same  are  hereby  dismissed."  That  order  ended  those 
I)roceeding8.    Sec.  167,  Ch.  24,  E.  S. 
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May  17,  1895,  the  city  paid  into  court,  under  an  order  of 
the  court,  $4,500  as  the  difference  between  the  amount  so 
awarded  as  compensation,  and  the  amount  assessed  upon  the 
same  land  for  benefits,  and  bv  another  order  of  the  same 
day  was  authorized  to  take  possession  of  the  land. 

May  27,  1895,  on  motion  of  the  appellant  the  orders  of 
May  17th  were  vacated. 

April  9,  1896,  upon  petition  by  both  parties  for  the  $4,500, 
the  court  ordered  that  it  be  paid  to  the  city.  From  that 
order  this  appeal  is  taken. 

The  record  does  not  show,  nor  does  the  brief  of  the  ap- 
pellant contend,  that  the  street  has  ever  been  opened;  butil 
is  contended  that  as  the  city,  in  the  summer  of  1892,  con- 
structed a  sewer,  six  feet  in  diameter,  along  the  center  of 
the  proposed  street,  the  appellant  should  have  the  money  in 
dispute. 

There  is  no  necessary  connection  between  a  street  and  a 
sewer. 

In  a  flat  city  like  Chicago  sewers  do  run  in  the  streets, 
but  that  is  engineering,  not  law.  "What  remedy  the  appel- 
lant may  be  entitled  to  because  of  the  sewer,  is  not  in  this 
case. 

The  judgment  of  the  Superior  Court  is  aflBrmed. 

Mr.  Justice  Waterman  • 

The  proceedings  having  been  dismissed  at  the  instance  of 
appellant,  I  do  not  see  how  either  he  or  the  city  is  bound 
thereby.  Appellant  can  not  be  compelled  to  receive  as  his 
full  compensation  for  damage  by  him  sustained,  the  amount 
awarded  in  the  condemnation  proceeding,  nor  can  the  city 
be  made  to  pay  such  sum.  Appellant's  land  has  been  en- 
tered upon  and  is  now  unlawfully  occupied  by  the  city;  for 
this  the  law  affords  him  adequate  remedies,  as  to  which  he 
is  not  in  any  way  bound  or  restricted  by  the  proceeding 
heretofore  begun  and  at  his  request  dismissed. 
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Genesee  Fruit  Company    y.  William  H.  Barrett  and 
Charles  B.  Barrett^  Copartners  as  Barrett 

&  Barrett. 

1.  Rescission— jPor  Failure  to  Pay,— A  refusal  to  pay  in  accordance 
with  the  terms  of  an  agreement,  even  though  the  amount  withheld  be 
small,  is  a  breach  which  indicates  that  the  one  who  is  guilty  of  it,  does 
not  intend  to  be  bound  by  the  contract,  and  gives  the  other  party  a  right 
to  rescind  it. 

Assumpsit,  for  breach  of  contract.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  .  Reversed  and  remanded. 
Opinion  filed  January  7, 1897. 

VioTOE  Elting,  attorney  for  appellant;  J .  S.  Harlan,  of 
counsel. 

HoLLETT  ife  TiNSMAN,  attorneys  for  appellees. 

Mb.  Prbsidino  Justiob  Shepabd  delivered  the  opinion 
OF  THE  Court. 

This  appeal  is  from  a  judgment  of  $1,684.95,  recovered 
by  the  appellees  in  a  suit  brought  against  the  appellant  for 
a  breach  of  contract. 

The  appellant  corporation  is  engaged  in  the  manufacture 
and  sale  of  cider  and  vinegar,  with  mills  in  the  States  of 
New  York  and  Michigan,  and  the  appellees  are  jobbers  in 
such  products,  in  Chicago. 

Appellant's  treasurer  called  at  the  place  of  business  of 
appellees  in  Chicago  in  December,  1891,  and,  after  some 
preliminaries,  executed  to  appellees  the  following  memoran- 
dum of  an  agreement  to  sell  them  forty  car  loads  of  cider 
and  vinegar : 

"December  21,  1891. 

We  to-day  sold  Barrett  &  B.  15  cars  juice  6J;  20  cars 
vinegar  6^,  4  per  cent;  5  cars  hard  cider  6 J,  in  their  packages 
F.  O.  B.  Lansing,  to  be  taken  as  wanted  previous  to  Sep- 
tember 1,  1892,  and  it  is  understood  that  we  shall  not  be 
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responsible  for  fermentation  of  juice  if  not  ordered  out  be- 
fore April  1, 1892. 

Oeneseb  Fbuit  Co., 

John  C.  Mott,  Treasurer." 

"  Juice  "  is  the  trade  name  for  sweet  cider,  and  "  pack- 
ages "  is  the  trade  name  for  barrels,  etc.  The  figures  "  6^  " 
and  "  6J/'  mean  that  many  cents  per  gallon;  "  4  per  cent" 
indicates  the  strength  of  the  vineo^ar,  and  "  Lansing,"  in 
Michigan,  is  the  place  at  which  the  deliveries  free  on  board 
cars  were  to  be  made;  and  a  carj  or  car  load,  is  understood 
by  the  trade  as  meaning  sixty  barrels  of  an  average  of 
forty-seven  gallons  each,  or  about  2,800  gallons. 

The  fifteen  car  loads  of  juice  were  delivered  by  April  5, 
1892,  and  were  paid  for,  except  the  sum  of  $7.94,  which  ap- 
pellee deducted  because  of  leakage  or  fermentation  in  the 
last  car  load  delivered  on  April  5,  1892. 

None  of  the  vinegar  or  hard  cider,  except  one  car  load  of 
the  latter,  in  March,  1892,  was  ever  delivered.  Concerning 
that  one  car  load,  the  appellees  claimed  it  was  not  equal  in 
quality  to  what  it  should  have  been,  and  refused  to  accept 
it  under  the  contract.  They  then  obtained  authority  from 
appellant  to  sell  it  for  its  account  at  an  authorized  price, 
and  afterward  falsely  pretended,  by  an  account  rendered, 
that  they  had  so  sold  it,  although  in  fact  they  did  not  sell 
it,  but  kept  it  themselves. 

After  the  shipments  spoken  of ,  ending  April  6th,  no  more 
of  the  contracted  goods  were  ordered  by  the  appellees  until 
on  August  25,  1892,  when  they  sent  a  telegram  to  appellant 
as  follows :  "  Ship  hard  cider  and  vinegar  bought  as  per 
contract." 

That  telegiam  had  been  preceded  by  one  from  appellant 
to  appellees  on  August  13th,  requesting  them  to  remit  the 
balance  of  $7.94  due  on  the  juice  shipped  April  5th,  and 
asking  for  instructions  about  shipping  the  remaining  twenty- 
five  car  loads  of  vinegar  and  hard  cider,  and  refusing  to 
give  attention  to  other  orders  by  appellees  until  such 
requests  were  complied  with;  and  was  followed  by  a  second 
telegram  from  appellees,  dated  September  1st,  inquiring 
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if  the  shipment  had  been  commenced.  To  this  last  telegram 
appellant  responded,  saying  that  shipments  were  not  being 
made,  and  referred  appellees  to  the  telegram  of  August 
13th,  and  to  a  letter  of  May  7th,  from  appellant  to  appellees. 

We  will  not  reproduce  that  letter  of  May  7th,  nor  other 
correspondence  between  the  parties.  It  is  enough  to  say 
that  an  examination  of  it  shows  a  persistent  demand  by  ap- 
pellant upon  the  appellees  for  the  $7.94  which  appellees  had 
deducted  from  the  amount  due  for  the  last  car  load  of  juice 
that  was  shipped  on  April  5th,  and  a  refusal  or  evasion  by 
the  appellees  of  such  demand. 

The  claim  made  by  the  appellees  concerning  their  right  to 
make  such  deduction  was  stated  in  their  letter  of  May  5, 
1892,  to  be  because  ''  when  this  car  arrived,  this  car  was  fer- 
menting badly  and  nearly  all  the  packages  were  sprung  and 
leaking  more  or  less,  so  much  so  that  we  were  obliged  to 
dump  the  whole  "  of  it  into  their  vinegar  stock,  and  such 
claim  was  never  differently  asserted  until  suit  was  begun. 

This  statement  can  mean  only  that  the  claimed  loss  was 
due  to  fermentation,  and  must  be  given  higher  credit  than 
can  be  accorded  to  the  testimony  of  one  of  the  appellees 
given  at  the  trial,  that  it  was  because  of  shortage  in  the 
number  of  gallons.  The  first  claim  was  made  at  the  incep- 
tion of  the  controversy,  while  recollection  was  fresh,  and 
was  before  the  controversy  had  ripened  into  the  heat  of  a 
lawsuit. 

It  will  be  seen  by  inspection  of  the  memorandum  of  con- 
tmct,  that  appellant  should  "  not  be  responsible  for  fermen- 
tation of  juice  if  not  ordered  out  before  April  1,  1892." 
There  is  no  claim  made  that  appellees  "  ordered  out "  the  car 
load  that  was  shipped  April  5th  before  April  1st,  and 
it  must  follow  that  appellees  withheld  payment  of  the 
balance  that  was  due  from  them  for  a  cause  not  open  to 
them. 

The  special  finding  by  the  jury,  that  the  deduction  was 
made  because  of  "shortage,"  is  based  upon  nothing  but  the 
testimony  of  one  of  the  appellees,  and  is  clearly  against  the 
weight  of  the  evidence.     And,  besides,  the  deliveries  were 
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to  be  made  on  board  cars  at  Lansing,  and  there  was  no  evi- 
dence that  the  full  quantity  was  not  there  delivered  and  in 
good  condition. 

The  withholding  of  this  amount,  though  small,  af  t^r  re- 
peated demands  for  it,  constituted  a  breach  of  contract  by 
the  appellees,  and  gave  the  appellant  the  right,  if  it  so  elect, 
to  decline  to  further  proceed  on  its  part.  As  early  as 
August  13th,  appellant  explicitly  informed  the  appellees, 
by  telegram,  that  when  they  should  remit  the  balance  of 
$7.94,  their  further  orders  would  receive  attention;  and  the 
implication  was  as  strong  as  courteous  conduct  between 
business  men  requires,  that  until  the  remittance  was  made, 
further  orders  would  not  be  given  any  attention.  There- 
fore, when,  on  August  25th,  the  appellees  ordered  the  re- 
maining twenty-five  car  loads  to  be  shipped,  the  appellant 
was  justified  in  refusing  attention  to  the  order. 

But  it  is  urged  by  appellees  that  the  amount  was  insig- 
nificant, and  the  withholding  of  it  did  not  constitute  a  ma- 
terial breach  of  the  contract;  and  the  trial  judge  seems  to 
have  entertained  a  like  view,  for  he  modified  an  instruction, 
asked  by  appellant,  to  the  effect  that  appellees  could  not  re- 
cover unless  they  proved,  among  other  things,  that  thej*^ 
had  not  refused  to  pay,  according  to  the  contract,  for  goods 
delivered,  by  adding  to  the  instruction,  "  or  if  they  had 
refused  to  pay  any  sum,  that  the  same  was  insignificant  in 
amount,"  etc.  By  way  of  illustration,  rather  than  of  ar^- 
ment,  it  might  be  asked,  why,  if  the  amount  be  too  insig- 
nificant to  constitute  a  material  breach  of  the  contract,  by 
a  refusal  to  pay  it,  was  it  not  too  insignificant  for  the  ap- 
pellees to  insist  upon  withholding  it  ? 

The  instruction  as  modified  was  equivalent  to  telling  the 
jury  that  as  a  matter  of  law,  the  withholding  of  $7.94  from 
a  bill  of  about  five  hundred  dollars,  owed  by  one  to  another, 
was  an  insignificant  matter  for  which  the  person  from 
whom  it  was  withheld  was  without  redress.  Such  is  not 
the  law,  and  a  verdict  secured  upon  an  hypothesis  that  such 
is  the  law,  is  erroneous. 

The  question  should  not  have  been  treated  as  one  of 
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amount.  The  question,  in  such  connection,  was  whether  or 
not  the  appellees  had  kept  the  contract  on  their  part.  They 
had,  by  the  acceptance  of  the  contract,  agreed  to  pay  for 
goods  contracted  to  be  sold  to  them.  Had  they  done  so  ? 
If  not,  then  they  should  not  be  entitled  to  recover  for  a 
refusal  by  the  other  contracting  party  to  deliver  more  goods. 
If  they  might  take  seven  dollars  and  ninety-four  cents  out 
of  the  contract  price  for  one  car  load  of  goods,  then  they 
could,  by  the  same  right,  take  ?3 17.60  out  of  the  price  for 
the  whole  forty  car  loads  called  for  by  the  contract. 

This  court  has,  in  Geary  v.  Bangs,  37  111.  App.  301,  laid 
down  the  rule  to  be  as  follows : 

"  The  true  ground  is  that  a  refusal  to  pay  in  accordance 
with  the  terms  of  the  agreement  is  a  breach  which  indicates 
that  the  one  who  is  guilty  of  it  does  not  intend  to  be  bound 
by  the  contract,  and  therefore  the  other  party  may  rescind 
it."    See,  also.  The  Hess  Co.  v.  Dawson,  149  111.  138. 

In  Withers  v.  Reynolds,  2  Barn.  &  Adol.  882,  it  was  held 
that  under  a  contract  to  deliver  three  loads  of  straw  at 
thirty-three  shillings  a  load,  to  be  paid  as  the  loads  were  de- 
livered, the  refusal  by  Withers  to  pay  for  one  load,  for  which 
he  was  behind,  indicated  that  he  did  not  intend  to  be  bound 
by  the  contract  and  justified  Reynolds  in  refusing  to  make 
a  further  delivery. 

Counsel  for  appellees  attempt  to  distinguish  this  case  from 
those  cited,  on  the  ground  that  they  were  cases  where  pay- 
ment for  deliveries  made  was  a  condition  precedent  to  a 
continuance  of  delivery,  or  of  further  performance,  while 
this,  they  contend,  was  not.  The  written  memorandum  re- 
quired the  deliveries  to  be  made  "  as  wanted,"  prior  to  Sep- 
tember 1, 1892,  and  the  construction  that  the  parties  put 
upon  it  by  their  conduct,  by  appellees  paying  for  all  goods 
that  were  ordered,  when  received,  (except  the  deduction 
referred  to,)  will  be  the  construction  that  we  will  give  to 
the  contract,  viz.,  that  each  shipment  was  to  be  paid  for 
within,  at  least,  a  reasonable  time  after  receipt,  and  was 
therefore  a  condition  precedent  to  future  shipments. 

The  views  we  have  expressed  render  it  immaterial  to  dis- 
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CUSS  the  question  concerning  the  modification  of  the  contract 
by  a  further  and  subsequent  agreement  between  the  parties, 
to  the  effect  that  in  case  appellees  did  not  provide  as  many 
packages  at  Lansing  as  would  be  required  to  hold  all  the 
vinegar  and  hard  cider,  the  appellant  would  furnish  them ; 
and  the  other  question  whether  the  provision  of  the  contract 
that  the  goods  should  be  "  taken  "  before  September  1st, 
means  that  they  should  be  shipped  before  that  date,  or 
merely  ordered,  and  if  the  former,  whether  ordering,  on 
August  25th,  so  much  as  twenty-five  car  loads,  equal  to 
about  fifteen  hundred  barrels,  to  be  put  up  and  shipped  in 
six  days,  was  a  reasonable  notice  in  such  regard. 

Upon  another  trial,  if  one  shall  be  had,  all  such  questions 
are  likely  to  be  properly  treated. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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1.  EQurrr  Pleading— Be/crences  to  Instrument  Relied  Upon. — If  a 
plaintiff,  by  his  bill,  describes  and  gives  the  general  purport  of  any 
instrument  under  which  he  claims,  and  refers  to  such  instrument  in 
support  of  his  claim,  the  effect  of  such  reference  is  to  make  the  whole 
instrument  referred  to,  when  produced,  a  part  of  the  record. 

2.  Equity  Practice— Decree  for  Taxes  Paid  Pendente  Lite.— -In.  a 
suit  to  foreclose  a  mortgage,  it  is  proper  to  allow  the  complainants  for 
money  advanced  for  the  payment  of  taxes,  after  the  filing  of  the  bill 
under  the  prayer  for  general  relief;  the  contingencies  which  would 
justify  such  payment  having  been  set  forth  in  the  bill. 

8.  Variance — In  Equity.— In  equity,  relief  will  not  be  denied  bt^ 
cause  of  mere  variance,  unless  the  case  stated  and  the  case  found  are  so 
materially  variant  as  to  prevent  a  decree  in  favor  of  the  complainant. 

Foreclosnre  of  Mortgage. — Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  at 
the  October  term,  1896.     Affirmed.    Opinion  filed  January  7,  1897. 

Statement  of  thb  Cass. 

This  suit  was  to  foreclose  a  trust  deed  upon  certain  prem- 
ises in  Cook  county,  Illinois. 


First  District — October  Term,  1896.      679 

Loewenstein  y.  Rapp. 

' ! 

By  his  trust  deed,  dated  February  21, 1894,  appellant  con- 
veyed the  premises  in  question  to  Albert  H.  Adams,  as 
trustee,  which  trust  deed  recited  an  indebtedness  of  $3,750, 
evidenced  by  three  notes,  each  for  $1,250. 

In  the  decree  of  foreclosure,  the  lower  court  has  included 
two  items  to  which  appellant  takes  exception,  viz.,  an  item 
of  $67.92  for  taxes  and  assessments  upon  the  premises,  paid 
vendente  lite  by  appellee;  second,  $100  for  solicitor's  fees  in 
the  foreclosure  suit.  Objection  to  the  allowance  of  these 
items  was  made  by  the  appellant  before  the  master,  and 
renewed  by  exceptions  filed  to  his  report,  and  appellant  now 
submits  to  the  consideration  of  this  court  the  propriety  of 
the  decree  in  these  regards. 

Samuel  J.  Lumbabd,  attorney  for  appellant. 

SoHiNTz  &  Ives,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  provisions  of  the  trust  deed,  regarding  payment  of 
taxes  and  solicitors'  fees,  are  as  follows : 

"  To  obtain  a  decree  for  the  sale  and  conveyance  of  the 
whole  or  any  part  of  said  premises,  for  the  purpose  herein 
specified,  *  *  *  and  out  of  the  proceeds  of  any  such 
sale  to  first  pay  the  costs  of  such  suit,  all  costs  of  advertis- 
ing, sale  and  conveyance,  including  the  reasonable  fees  and 
commissions  of  said  party  of  the  second  part,  or  person  who 
may  be  appointed  to  execute  this  trust,  and  one  hundred 
dollars  attorneys'  and  solicitors'  fees,  and  also  all  other  ex- 
penses of  this  trust,  including  all  moneys  advanced  for 
insurances,  taxes  and  other  liens  or  assessments,  with  inter- 
est thereon  at  seven  per  cent  per  annum,  then  to  pay  the 
principal  of  said  notes,  whether  due  and  payable  by  the 
terms  thereof,  or  the  option  of  the  legal  holder  thereof,  and 
interest  due  on  said  notes  up  .to  the  time  of  such  sale,  ren- 
dering the  overplus,  if  any,  unto  the  said  party  of  the 
second  part. 

It  is  agreed  that  said  grantor  shall  pay  all  costs  and 
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attorneys'  fees  incurred  or  paid  by  said  grantee,  or  the 
holder  or  holders  of  said  notes,  in  any  suit  in  which  either 
of  them  may  be  plaintiff  or  defendant,  by  reason  of  being 
a  party  to  this  trust  deed,  or  a  holder  of  said  notes,  and  that 
the  same  shall  be  a  lien  upon  said  premises,  and  may  be  in- 
cluded in  any  decree  ordering  the  sale  of  said  premises,  and 
taken  out  of  the  proceeds  of  any  sale  thereof." 

The  taxes  were  not  paid  until  they  had  become  a  lien 
upon  the  premises,  the  removal  of  which  lien  was  within 
the  power  of  appellees  for  the  protection  of  their  security. 
Brown  v.  Miner,  21  111.  App.  60;  same  case,  1 28  111.  148. 

A  default  which  had  not  occurred — failure  to  pay  taxes — 
could  not  be  alleged  in  the  bill.  When  such  default  hap- 
pened, it  was  not  necessary  that  a  supplemental  bill,  setting 
this  up,  should  be  filed.     Brown  v.  Miner,  21  111.  App.  60. 

The  allegations  of  the  bill  regarding  the  trust  deed  were 
sufficient  to  make  the  trust  deed  a  part  of  the  bill,  for  the 
purpose  of  permitting  appellees  to  make  proof  of  payment 
of  tnxes  pendente  lite. 

In  equity,  relief  will  not  be  denied,  because  of  mere  vari- 
•ance,  unless  the  case  stated  and  the  case  found  are  so 
materially  variant  as  to  prevent  a  decree  in  favor  of  the 
complainant.     1  Barton's  Chy.  Pr.  260. 

In  stating  deeds  or  other  written  instruments  in  a  biU,  it 
is  usual  to  refer  to  the  instrument  itself,  in  some  such  words 
as  the  following,  nnraely :  "  as  by  the  said  indenture,  when 
produced,  will  appear."  The  effect  of  such  reference  is  to 
make  the  whole  instrument  referred  to  part  of  the  record. 
The  effect  of  referring  to  it  is  to  enable  the  plaintiff  to  rely 
upon  every  part  of  the  instrument,  and  to  prevent  his  be- 
ing precluded  from  availing  himself,  at  the  hearing,  of  any 
portion,  either  of  its  recital  or  operative  part,  which  may 
not  be  inserted  in  the  bill.  Thus  it  seems  that  a  plaintiff 
may,  by  his  bill,  state  simply  the  date  and  general  purport 
of  any  particular  deed  or  instrument  under  which  he  claims, 
and  that  such  statement,  provided  it  is  accompanied  by  a 
reference  to  the  deed  itself,  will  be  sufficient.  1  Daniell's 
Ch.  PL  &  Pr.  (6th  Am.  Ed.)  p.  369;  Swetland  v.  Swetland,  3 
Mich.  482. 
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The  solicitor's  fee  allowed  was  shown  to  be  reasonable, 
and  was  properly  included  in  the  decree.  Telford  v.  Gar. 
rels,  132  111.  655. 

In  the  present  case,  the  trust  deed  directly  authorizes 
such  inclusion. 

The  payment  of  the  taxes  was  for  the  benefit  of  appellant, 
and  the  decree  for  solicitor's  fees  only  what  he  stipulated 
for.    The  decree  of  the  Superior  Court  is  affirmed. 


West  Chicago  St.  R.  Go.  y.  John  Dudzik. 

1.  Ordinary  CARZ—Oetting  On  or  Off  a  Moving  Car.— To  get  on  or 
off  a  moving  street  car  is  not  necessarily  a  failure  to  exercise  ordinary 
care. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit CJourt  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  18d6.  Affirmed.  Opinion  filed 
January  7,  1897. 

Statement  of  the  Case. 

This  was  an  action  brought  by  John  Dudzik  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  received 
through  the  negligence  of  the  West  Chicago  Street  Rail- 
road Company.  The  declaration,  which  consists  of  two 
counts,  charges : 

First.  That  the  defendant,  after  having  stopped  its  car 
for  the  plaintiff  to  board,  started  while  the  plaintiff  was  at- 
tempting to  do  so,  thereby  throwing  him  to  the  ground. 

Second.  That  the  defendant  so  negligently  handled  its 
train  while  the  plaintiff  was  attempting  to  board  it,  that  he 
was  thereby  thrown  to  the  ground. 

The  evidence  shows  that  the  accident  occurred  while  the 
plaintiff  was  trying  to  board  a  down  town  train,  on  the 
northwest  crossing  of  Tell  Court  and  Milwaukee  avenue. 
The  evidence  further  shows  that  at  this  point  is  the  throw- 
off,  where  the  grip  is  thrown  off  in  order  to  let  go  of  the 
rope,  and  a  little  further  to  the  southeast  is  the  pick-up. 
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where  the  grip  takes  hold  of  the  cable  which  takes  the  cars 
down  town.  This  accident  occurred  at  this  place,  the  plaint- 
iff having  attempted  to  board  the  train  just  at  the  time,  or 
immediately  after  it  had  picked  up  the  new  cable,  and  the 
accident  was  caused  by  the  increased  momentum  of  the  train 
by  the  application  of  the  grip  to  the  new  rope. 

At  the  trial,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  assessed  his  damages  at  $482. 

Judgment  having  been  entered  on  the  verdict,  the  de- 
fendant appeals. 

Egbert  Jamieson  and  John  A.  Rose,  attorneys  for  ap- 
pellant. 

John  C.  Trainor,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  court  and  jury,  before  whom  this  cause  was  tried, 
having  determined  that  appellee  was,  while  in  the  exercise 
of  ordinary  care,  injured  by  the  negligence  of  appellant, 
this  court  can  not  set  aside  such  finding  upon  the  evidence, 
unless  we  can  say  that  it  is  opposed  to  the  clear  preponder- 
ance thereof. 

Appellee  was  hurt  while  endeavoring  to  take  passage 
upon  one  of  appellant's  cars.  The  car  was  then  moving 
slowly.  To  get  on  or  off  a  moving  street  oar  is  not  neces- 
sarily a  failure  to  exercise  ordinary  care.  North  Chicago 
St.  Ry.  Co.  V.  Wrixon,  6 1  111.  App.  307. 

There  is  nothing  tending  to  show  that  the  jury  was  ac- 
tuated by  passion  or  prejudice. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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1.  Gross  NEaLiOENCB— In  Case  of  Injury  to  IVcirp«w«er.— In  a  suit 
against  a  railroad  company  for  personal  injuries,  it  appeared  that  a  train 
belonging  to  the  company  was  stopped  upon  the  railroad  track  so  as  to 
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block  a  public  street;  the  plaintifif  attempted  to  climb  between  two  cars, 
the  train  waa  started  while  he  was  thus  engaged,  and  he  was  injured. 
Held,  that  unless  the  defendant  had  notice  at  the  time  the  cars  were 
moved,  that  the  plaintiff  was  in  a  position  where  such  movement  would 
be  fraught  with  great  danger  to  him,  its  conduct  can  not  be  said  to  have 
been  wanton,  reckless  or  gross  negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  re- 
manded.   Opinion  filed  January  7, 1897. 

Edgab  a.  Bancroft,  attorney  for  appellant. 

Case  &  Hooan  and  B.  W.  Anderson,  attorneys  for  appel- 
lee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  was  an  action  brought  to  recover  damages  for  per- 
sonal injury  resulting  to  the  plaintiff  from,  as  charged  'in 
the  declaration,  "  the  willful,  wanton,  reckless  and  negli- 
gent act  of  the  servants  of  the  appellant,  in  suddenly  and 
without  notice,  starting  and  putting  in  motion  one  of  its 
freight  trains,  between  two  cars  of  which  the  plaintiff  was 
attempting  to  cross." 

The  evidence  upon  behalf  of  the  plaintiff  tended  to  show 
that  on  the  evening  of  January  19,  1887,  he,  a  minor,  being 
on  his  way  home  from  his  place  of  employment,  was  de- 
layed by  the  blocking  of  Commercial  avenue  by  the  appel- 
lant's train,  which  was  standing  upon  the  track  across  that 
avenue,  which  track  the  plaintiff  had  to  cross  in  order  to 
reach  his  home;  that  he  waited  about  twenty  minutes  for 
the  train  to  pass  on,  and  finding  that  it  did  not  move, 
attempted  to  cross  over  between  the  cars.  At  this  time  it 
was  a  little  after  dark,  the  engine  of  the  train  not  being  in 
sight,  nor  could  either  end  of  the  train  be  seen  from  Com- 
mercial avenue.  About  eighty  people  on  Commercial 
avenue  were  waiting  for  the  train  to  move  from  the 
crossing,  and  some  of  these,  while  the  street  was  thus 
blocked,  began  to  cross  it  under  and  between  the  cars.  The 
plaintiff  attempted  to  do  so,  and  while  in  the  act  of  cross- 
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ing,  with  his  foot  upon  one  of  the  bumpers  of  a  freight  car, 
the  train  was  started  in  response  to  a  signal  given  by  a  train- 
man, without  any  signal  having  been  given  by  ringing  a 
bell  or  by  blowing  a  whistle.  The  trainman,  when  he  gave 
the  signal,  was  at  the  depot  near  where  people  were  then 
crossing  under  and  between  the  cars.  As  plaintiff  stepped 
upon  the  bumper  his  foot  slipped  and  was  caught  between 
two  of  the  freight  cars  and  badly  injured. 

The  judge  before  whom  the  cause  was  tried,  in  overrul- 
ing a  motion  for  a  new  trial,  stated  that  "  in  his  judgment 
the  finding  of  the  jury  was.  contrary  to  the  weight  of  the 
evidence,  and  that  if  the  matter  had  been  submitted  for 
finding  to  the  court  without  a  jury,  the  court  would,  upon 
the  evidence  heard,  have  found  for  the  defendant,  and  that 
the  court  was.  not  satisfied  with  the  verdict  of  the  jury,  but 
still  was  not  certain  that  it  ought  to  be  set  aside  upon  the 
court's  opinion  as  to  the  weight  of  the  evidence;  and  fur- 
ther that  he  desired  his  opinion  of  the  evidence  embodied 
in  the  bill  of  exceptions,  so  that  on  appeal  the  Appellate 
Court  might  not  think  that  the  verdict  was  approved  by 
the  trial  court;  that  in  the  opinion  of  the  court  the  evidence 
introduced  was  in  favor  of  the  defendant,  but  that  the  court 
was  not  clear  ^  that  it  ought  to  disturb  the  action  of  the 
jury." 

That  the  plaintiff  was  very  negligent  as  regards  care  for 
his  own  safety,  and  was,  in  jumping  upon  appellant's  car,  a 
trespasser,  can  not  be  disputed.  It  is,  however,  insisted  by 
appellee  that  the  conduct  of  appellant  in  starting  its  train 
as  it  did  was  wanton,  willful  and  reckless,  and  that  there- 
fore, under  the  evidence  in  this  case,  the  plaintiff  is  entitled 
to  recover. 

Properly  speaking,  there  is  no  such  thing  as  willful  neg- 
ligence. By  negligence  is  meant  an  omission  to  do  some- 
thing which  a  party  ought  to  do;  in  the  expression  is 
involved  a  negation  of  willfulness.  A  willful  act  is  one 
which  is  intentionally  done,  with  a  purpose  and  design  to 
do.  A  negligent  act  is  the  result  of  an  omission  only.  In 
the  present  case,  the  appellant  willfully  moved  its  train, 
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but  there  is  no  evidence  tending  to  show  that  either  it  or 
any  of  its  servants  willfully  injured  the  plaintiff;  and  it  is 
for  the  injury  to  the  plaintiff  that  this  action  is  brought, 
although  true  it  is  that  the  suit  is  based  upon  a  willful  mov- 
ing of  the  train. 

In  an  action  for  personal  injury,  there  is  not  much,  if  any, 
difference  between  negligence  which  may  be  said  to  amount 
to  wantonness  or  to  recklessness.  By  either  is  meant  such  a 
disregard  of  duty  as  evinces  an  utter  indifference  to  duty  or 
the  rights  of  others,  which  is  sometimes  termed  gross  neg- 
ligence. C„  C,  C.  &  St.  Louis  Ry.  Co.  v.  Tart,  12  Oir.  Ot. 
App.  618;  Peoria  Bridge  Ass'n  v.  Loomis,  20  111.  235;  Lake 
Shore  v.  Pinchin,  13  N.  E.  E.  677;  Lewis  v.  B.  &  O.  R.  R. 
Co.,  38  Md.  588;  C,  B.  &  Q.  R.  R.  Co.  v.  Sykes,  96  111.  162; 
.  C.  &  K  W.  Ry.  Co.  V.  Coss,  73  111.  394;  C.^  E.  &  Q.  R.  R. 
Co.  V.  Dewey,  26  111.  255;  2  Rorer  on  Railroads,  p.  1130; 
Hudson  V.  Wabash  Ry.  Co.,  15  S.  W.  R.  15. 

In  the  present  case  there  is  no  evidence  that  the  conductor 
of  the  train,  when  he  gave  the  signal  to  start,  knew  that 
appellee  or  any  one  else  was  upon  or  endeavoring  to  pass 
through  the  train.  It  appears  that  the  trainmen  desired  to 
cut  the  train  in  two,  so  as  to  leave  the  crossing  clear,  and  in 
order  to  do  this,  backed  the  cars  for  two  or  three  feet,  so 
that  it  might  be  uncoupled.  The  conductor  who  gave  the 
signal  was  on  the  side  of  the  train  opposite  to  that  which 
the  plaintiff  approached  as  he  attempted  to  pass  through. 

Plaintiff  attempted  to  pass  and  was  caught  between  a  box 
car  and  a  car  loaded  with  coal. 

The  conductor  who  gave  the  signal  testifies  that  he  did 
not  see  anybody  until  he  cut  the  train,  and  there  is  no  evi- 
dence tending  to  contradict  his  evidence  in  this  regard,  al- 
though there  is  evidence  showing  that  if  the  servants  of 
appellant  had  gone  down  to  the  crossing  and  there  looked, 
they  would  have  seen  the  plaintiff  and  others  attempting  to 
pass  between  the  cars. 

Unless  appellant  had  notice  at  the  time  the  signal  was 
given  to  move  the  cars,  that  the  plaintiff  was  in  a  position 
where  such  movement  would  be  fraught  with  great  danger 
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to  him,  its  conduct  can  not  be  said  to  have  been  wanton, 
reckless  or  gross  negligence. 

It  not  appearing  that  appellant  had  such  notice,  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded. 


Chicago  House  Wrecking  Co.  t.  James  H.  Bice  Company. 

1.  CoNTEAOrs— W^en  Proof  of  Readiness  to  Perform  Unnecessary 
in  Suit  for  Breach, — A  notice  by  one  party  to  a  contract  that  he  wiU  not 
perform  it,  dispenses  with  the  necessity  of  proof  of  readiness  to  per- 
form by  the  other  party,  in  a  suit  by  him  for  breach  of  the  contract. 

2.  Instructions — When  Error  in,  Not  Ground  for  Reversal, — 
The  fact  that  an  improper  instruction  was  given  is  not  ground  for  the 
reversal  of  a  judgment  if  it  appear  that  the  jury  did  not  follow  it. 

Assumpsit,  on  special  and  common  counts.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Phtt.tp  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  January  7, 1897. 

Simeon  E.  Baum,  attorney  for  appellant. 

Smoot  &  Eter,  attorneys  for  appellee. 

Mb.  Justice  Gaby  delivebbix  the  opinion  of  the  Couet. 
The  appellee  sued  the  appellant  for  not  delivering  the 
glass  upon  a  contract  as  follows : 

'*  Old  buildings  torn  down.  Buildings  bought  and  sold. 

Old  building  material  for  sale.  Fire  wrecks  cleaned  up. 

Chicago  House  "Wrecking  Company. 

Second-hand  building  material. 

Office  and  yards :    3005  to  3007  South  Halsted  street 

Telephone,  Yards  827. 

Chicago,  December  4, 1893. 
J.  H.  Kice  &  Co.,  City. 

Gents  :  We  accept  your  offer  of  $1,600  (sixteen  hundred 
dollars)  for  all  plate-glass  in  Brazil  building  at  World's 
Fair.  Kespectfully, 

Chicago  House  Wbeoking  Company, 

F.  Harris. 
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Will  notify  you  when  we  get  possession  so  that  you  can 
take  the  glass  out." 

The  appellant  made  the  defense  that  the  paper  was  not 
delivered  as  a  present  contract,  but  only  to  be  a  contract  if 
the  appellant  got,  as  it  did  not,  the  building;  a  good  defense, 
if  proved.     Counselman  v.  Collins,  35  111.  App.  68. 

But,  upon  conJB.icting  testimony,  the  verdict  of  the  jury 
discredits  that  defense. 

The  note  below  the  signature  to  the  paper,  is  not  a  con- 
dition. If  it  had  not  been  appended,  perhaps  it  would  have 
been  the  duty  of  the  appellee  to  take  notice  of  when  the 
glass  might  be  taken  out;  but  the  body  of  the  paper  is  an 
absolute  undertaking  that  such  time  should  come,  and  the 
note  is  an  undertaking  to  notify  'the  appfellee  when  it  does 
come. 

The  common  and  often  approved  form  of  instructions  is, 
"  if  the  jury  believe  from  the  evidence,"  while  one  of  the 
instructions  for  the  apjiellee  was  "  if  it  should  appear  from 
the  evidence."  A  brief  making  a  point  on  such  a  differ- 
ence, and  on  a  supposed  difference  between  market  price 
and  market  value,  undervalues  whatever  of  merit  may  be 
in  it. 

On  the  motion  for  a  new  trial,  the  appellant  truly  urged 
that  there  was  no  proof  that  the  appellee  was  ready  and 
willing  to  pay;  an  objection  with  which  we  might  have 
had  much  difficulty  but  for  the  decision  in  Wolf  v.  Willits, 
35  111.  88;  that  instruction  7  on  page  95  correctly  stated 
the  law;  that  instruction  being,  in  effect,  that  a  notice  by 
one  party  that  he  will  not  perform,  dispenses  with  proof  of 
readiness  by  the  other. 

The  valid  objection  to  an  instruction  given,  that  the  meas- 
ure of  damages  included  interest,  is  removed  by  the  fact 
that  the  jury  did  not  follow  it. 

The  defense  first  alluded  to  not  being  successful,  there  is 
really  nothing  in  the  case  to  contest,  and  the  judgment  is 
af&rmed. 
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liquors 466 

EXPERT  TESTIMONY— What  is  not 251 

EXPRESSMEN— Liability  for  loss  of  trunk— Notice  of  contents. . .  684 
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INFORM ATION-^ufficiency  of,  under  the  statute ZU 
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Right  of,  not  waived  by  payment  of  judgment 81 7 
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INSTRUCTIONS— How  construed 466 
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LACHES— Will  defeat  claim  of  constructive  trust 53 

LEASB^Creating  lien  for  rent 5^8 
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MARRIED  WOMEN— Separate  property 274 
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MASTERS  IN  CHANCERY— When  finding  by,  is  conclusive 560 
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MOTION  TO  SET  ASIDE  A  JUDGMENT— Equivalent  to  a  motion 
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ORDINARY  CARE.     Continued. 

What  is  not  an  exercise  of 80,  649 
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PARTIES— Next  friend  of  minor 466 
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Filing  verified,  denial  of  indorsement 166 

Improper  marking  of  instruction. . . : 480 
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Motions,  how  made 195 

Objections  to  a  judgment,  when  and  how  to  be  raised 227 
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In  criminal  law 438 
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RAILROADS— Implied  invitations  to  cross  tracks 649 
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tracks 649 

Damages  resulting  from  negligent  operation 351 
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RAILROADS.    Continued, 

EmbankmentB  on  the  right  of  way 444 

Injuries  to  trespassers 683 

Liability  to  trespassers d9 

Not  relieved  from  liability  by  legislative  grant 851 
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Of  mortgage,  what  will  not  amount  to 481 
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Who  is  responsible  for  the  proceeds  of 81 
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settlement 583 
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Getting  on  or  off  a  moving  car 681 

SUB-CONTRACTOR— Voluntary  assignment  by 110 
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Appeals  by 650 
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TAXES— Paid  pendente  lite 678 

TENANT— When  he  may  deny  his  landlord's  title 854 
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Upon  railroad  tracks 80 
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Time  allowed  for  arguing  cases 275 
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Finding  of  the  judge  conclusive. 200 
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TRUSTS— Express,  when  created 144 
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USURY— Usurious  mortgages  in  equity 810 
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VARIANCE— ^estions  as  to,  must  be  raised  in  the  court  below. .  881 

Should  be  pointed  out  specifically 886 

The  rule  in  equity 263,  678 

What  is  not 260 

When  objection  on  account  of,  should  be  raised. 452 

VALUEl— Owner  of  property  may  swear  to 584 

What  admissible  to  prove 566 

VENUE— When  immaterial 606 

VERDICTS— Not  to  be  set  aside  for  mere  irregularities 280 

Effect  of,  when  rendered  by  an  illegal  jury 280 

Upon  conflicting  evidence 117,  366,  860 

When  conclusive 120,  448,  681 

When  warranted  by  facts,  etc 807 


704  Appellate  Courts  op  Illinois. 

VOLUNTARY  ASSIGNMENT— Conditions  of  bond  construed. ...  659 

Assignee  and  sureties  bound  by  bond  as  executed 659 

Appeals  by  sureties  on  assignees*  bonds 659 

When  orders  of  court  are  conclusive  on  assignee's  sureties. . . .  659 
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Number  and  amount  of  creditors,  when  to  be  ascertained 2CG 

By  a  sub-contractor 110 

Distribution  of  assets 225 

Powers  of  the  court  and  assignee 225 

Time  allowed  to  take  possession  of  property 160 
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WAIVER — By  garnishee,  of  irregularities  by  filing  answer 92 

Forms  of  action 846 

Of  a  warranty 891 

Of  irregularities  in  perfecting  appeals 601 

Of  objections  to  affidavit  for  continuance ^ 483 

WARRANTY— Of  a  harvesting  machine 301 

Waiver  of  provisions 891 

When  its  provisions  can  not  be  invoked 891 

WILLS— Construction  of 455 

WITNESSES— When  testimony  of,  may  be  disregarded 496 

WORDS  AND  PHRASES— Creating  an  express  warranty 269 

Construction  of  appeal  bonds 260 

"  If  they  do  the  work" 108 

•*  Prompt  shipment,"  and  "  ship  at  once" 538 

"  Proper  precaution  "  and  ** reasonable  care" 386 

"  Reasonable" 540 

WRITS  OF  ASSISTANCE-Jurisdiction  of  courts  of  chancery. ...  71 

When  proper  to  award 71 
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